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Preface

Effective governance has never been more
important for hospitals and health systems
generally—or for public hospitals in par-
ticudar. Throughout the hospital industry,
there is heightened attention to the
importance of governance. Many of the
corporate governance controls set out in
the Sarbanes- Oxley Aet have now spitled
over to the nonprofit sector. The spotlight
is also being cast ever more glaringly on
hospital governance by key congressional
committees and by the legislatures and
attorneys general of many states,

It is more vital than ever for hospital
board members and senior management to
pay attention to the four “hallmarks” of
effective hospital governance, and for board
members to accept full accountability for
their stewardship in each of these areas:

B Strategic orientation: to articulate the
mission and establish long-term direction
Fiduciary duty: to preserve fiscal
viability

# Public accountability: to represent the
needs of the public and be accountable to
the public

@ Advocacy: to represent the hospital’s
needs before the executive and legislative
branches and the public.

Yet each of these hallmarks carries addi-
tional burdens for public hospitals. Even
where there is a separate, dedicated board
for a public hospital or health system,
responsibility for strategic orientation in
the public sector is often shared with
political entities and elected ofticials who
respond to competing constituencies and
interests that are not always aligned with a

health system. Exercising fiduciary duties
also can bring board members into con-
flict with elected otheials. Developing and
implementing budgets often requires nego-
tiation with and approval from external
authorities. These obligations, in turn,
reduce incentives for effective bottom-line
management and can include constraints
on human resources management, pur-
chasing, and other areas—constraints that
do not exist in the private sector,

“Public accountability” also takes on
a new meaning in the public sector,
with board members often responsible
to a broader range of constituencies and
forced to operate under open meeting
and record laws that serve a legitimate
public purpose but that, at times, can
constrain cffective governance. Even the
board member’s duty to serve as an advo-
cate for the hospital is more complex
and muklti-faceted in the public sector,
albeit more important than ever due to
the added external and internal pressures
faced by public hospitals.

External pressures include severe, ongo-
ing constraints on federal and state funding
sources at a time when most public health
systems also face increased demand for
already under-compensated services. At
the same time, most public health systeins
are confronting internal pressuires on a
wide range of fronts, including:

a compromised ability to recruit

and retain key clinical and adminis-

trative staff
W difficulty gaining access to capital
| fierce competition for scarce local

resources, and

NAFPH
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B increased scrutiny from the elected
officials who control local funding
and policies.

In response to these pressures, many
government hospitals and health systems
have considercd or implemented a reor-
ganization of their legal structure and
governance in recent years. 'Their rea-
sons for considering such reforms—and
the various structures they have clected
to adopt—are spelled out in detail later
in this report. This report also includes
detailed “how to” information for those
who wish to consider restructuring.

In weighing the decision to restructure,
hospitals first should consider a few notes
of caution.

& Before considering a major reorgani-
zation, it is essential to evaluate the
challenges and obstacles that face a given
hospital or health system—and to deter~
mine which of those challenges can be
addressed through improved structure
or governance. Restructuring alone will
rarcly solve all of a hospital’s problems;
it can be one essential tool, but other
tools likely will be needed.

8 Ifa hospital has identificd problems
that can be solved through a reorganiza-
tion of its legal structure or governance,
the new structure it adopts must effec-
tively address those problens. For
example, if civil service or procurement
constraints are considered niajor obsta-
cles, the new organization must be able
to adopt new rules and approaches.

& Ifthe creation of a new legal structure
and a new governing board is deemed

necessary, the new board should be
given real operating authority and then
permitted to use it. Where restructuring
has failed to solve problems or meet
expressed goals, it frequently has been
due to clected officials withholding too
imuch explicit authority or interfering
too often in the ability of the new board
to exercise authority.

@ In the process of creating a new board,
hospitals should establish a process to
recruit and retain highly qualified board
members, both initially and over time.

A board should be composed of success-
ful individuals who possess the range

of experience and skills to govern an
organization effectively during a crucial
transtormational period and who tully
understand that thetr primary allegiance
when they sit in the board room is to the
future viability of the hospital or health
system (110t to an external constituency).
Once such a board has been recruited,
the hospital must provide board members
with education and ongeing information,
must structure their comumittee and board
meetings to permit them to govern
effectively without wasting their time,
and must provide them with sufficient
“job security™ to enable them to make
tough decisions with confidence.

Having considered these notes of cau-
tion, hospital administrators should be able
to draw on the materials laid out in this
report to make intelligent and informed
decisions about the adequacy of their hos-
pitals’ existing structure and governance
to meet current and future challenges.

NAPH



Executive Summary

Public hospitals play a crucial role in America’s health care

safety net. Although their structures vary, they all provide

a significant level of care to low-income, uninsured, and

S

vulnerable populadions. They share a commitment to pro-

vide access to health care for people who, due to financial

or insurance status or healeh condition, otherwise would

have Himited or no access to necessary care,

The Institute of Medicine 2000 report,

Auweriea’s Healtly Care Safety Net: Intact

but Endangered, defines “core safety net

providers” as having two distinguishing

characteristics:

@ By legal mandate or explicitly adopted
misston, they maintain an “‘open door,”
offering patients access to services
regardless of their ability to pay; and

@ A substantial share of their patient
mix is uninsured, Medicaid, and other
vulnerable patients.!

Public hospitals shoulder unique regu-
latory and political burdens that result
from their safety net missions and their
government status. As institutions, public
hospitals provide services that are needed
in the community but may not generate
suthicient revetiue to cover costs. Because
of the safety net role of these hospitals, as
well as their public ownership or financial
support, many community constituents
feel a vested interest in what services they
provide and how they conduct their busi-
ness. At the same time, public hospitals
face the same fiscal and conpetitive pres-
sures that contront the rest of the health

care industry in America. Consequently,
the governing boards of public hospitals
face special challenges associated with the
mission of their institution and, frequently,
thetr public nature,

The pressure is especially acute for
those public hospitals and health systems
that rely most heavily on federal, state, and
focal govermment funding to pay for their
wide range of primary, acute, and public
health services. For most such systems,
market pressures are intensified by a vari-
ety of factors that have far less, if any, effect
on their competitors. These include the
continuing increase in the uninsured
and underinsured population in many
areas, reductions in Medicaid funding and
local support, the impact of immigration
reform, greater competition for Medicaid
patients, the explosion in managed care,
responsibility for public health and other
community services, fettered governance,
the obligation to conduct sensitive business
in the public eye, and other cumbersome
political ot bureaucratic obstacles. Many
public hospitals have found that public
status, in itself, precludes them from iniple-
menting efficiencies or taking other steps

NAPH
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Throughout fhis repori, the
ferm “public hospitals™ is
used to refer to public hos-
pitals and health systems,
which may Include heaith
care providers owned and
operated by cities, counties,
stades, universities, non-profit
organizations, or other enti-
fies, They share a common
safely net mission of providing
health care 1o all, regardiess
of abfity fo pay.



 TYPICAL PUBLIC

" "HOSPITAL STRUCTURES

B Direct Operation by State
or Local Government

¥ Seporate Government
Entity

# Nonprofit Corporation

that private providers use to improve
operating margins.

This report describes organization and
governance tools and strategies to aid pub-
lic hospitals in carrying out their mission
and in operating eftectively. It describes
different governance structures typically
used by public hospitals, providing exam-
ples of each and presenting their benetits
and drawbacks. It then examines the
important role of trustees in today’s pub-
lic hospital systems and some of the issues
surrownding their appointment, training,
and responsibilities. Chapter 4 outlines the
challenges that trustees face, focusing on
those issues peculiar to trustees of public
hospitals. The remainder of the report
addresses issues to be considered, first in
determining whether a new governance
structure is needed and then in pursuing
and implementing structural changes.

This teport groups typical public
hospital structures into three categories,
acknowledging that within these general
categories there are many variations.

B Direct Operation by State or Local
Government: The hospital or health sys-
ten is directly administered by state

or local government, with no separate
legal existence or governing board.

In certain instances, the healeh depart-
ment of the local government is given
an advisory board, but the board does
not exercise the full management and
oversight functions of an independent
corporate board. An advantage of this
model is the ability to maintain close
integration with public health functions
as well as with local government policies.

However, it permits lictle Aexibility and
often imposes civil service requirements,
procuremnent rules, sunshine laws, and
other counstraints that allow the public
hospital little autonomy and may curtail
its ability to plan strategically and act
proactively in competitive situations.

1 Separate Government Entity: The hos-
pital or health system has a functionally
dedicated board with full governance
authority, typically housed in a separate
government cntity such as a public benefit
corporation, hospital taxing district, or
hospital authority, or in a format designed
through new state legislation, when the
existing legislative options did not ade-
quately address the needs of the hospital
system. Compared to the first category, a
separate public entity has the advantages of
greater autonomy and a dedicated board.
Compared to a nonprofit corporation,

a separate public entity has more public
accountability and, frequently, access to
public funding. On the other hand, it
may be subject to many of the regulatory
and other burdens of public status.

B Nonprofit Corporation: Many urban
safety net hospitals no longer fit the tra-
ditional model. Rather, they have been
converted to the nonprofit corporate
form. The corporation is typically tax
exempt under section 501{c)(3) of the
Internal Revenue Code and often enters
agreement with the local government

to provide safety net health services.

The local government may or may not
retain some degree of control over board
appointments or other aspects of the
corporation. Transfer of the health system

NAPH
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assets may be achieved through a sale,

a Jong-term lease or management agree-
ment, or by other means. The activities
and characteristics of cach corporation,
and any characterization under state or
local law, should determine whether or
not it is deemed to be a unit of govern-
ment for various purposes.

A strong, capable and functionally dedi-
cated board is very important to a public
hospital’s ability to serve its mission. As
with other corporations, the three basic
duties of the governing board are:

@ Obedience: to adhere to the hospital
or health system’s legal mandates and mis-
sion. This requires a solid understanding
of the fundamental purpose and mission
of the health system.

# Care: to take all board actions in a con-
scientious and informed manner. Board
members must consider all reasonably
available and relevant information and
act in good faith.

B Loyalty: to base every board decision
on the best interests of the health system
and its mission. The needs of a particular
constituency must never override the
interests of the health system.

In carrying out these fundamental
legal and fiduciary duties, board members
must attend to key areas of responsibility:
strategic orientation, public accountabil-
ity, financial oversight, quality assurance,
advocacy, and board development. The
likelihood of attaining a capable and suc-
cesstul governing board is enhanced by
an appropriate appointment process and

statement of qualifications, with active
recruitment of qualified, dedicated indi-
viduals representing a diversity of relevant
experiences and professions, Once appoint-
ed, it is important to ensure ongoing
training opportunities and board devel-
opinent activitics.

Public hospital boards typically bear
more complicated responsibilities than
those of their competitors or other hospi-
tals in the community. Special challenges
include legal, regulatory, and political
pressures, including an increasing unin-
sured and underinsured population;
reductions in Medicaid funding and
local support; the impact of immigration
reform; competition for Medicaid patients;
responsibility for public health and other
community services; fettered governance;
the obligation to conduct sensitive business
in the public eye; and other cumbersome
political or bureaucratic obstacles. In addi-
tion, public hospitals and health systems
often differ significantly from community
hospitals in their physician staffing arrange-
ments. Community hospitals rarely pay
physicians to provide medical services.
But patients secking care at public hospi-
tals typically lack sufficient insurance or
other reimbursenient to attract conminu-
nity-based physicians to provide services.
Consequently, many public hospitals
employ physicians or use an affiliation
with an academic medical center to fill
this need. These affiliations often promote
excellence both in patient care and edu-
cation, but their complexity necessitates
strong oversight and communication
hetween the parties,

ERVOCETTEIVE SUAMMMARY
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The Sarbanes-Oxley Act, though not
directly applicable to nonprofit and public
institutions, has ercated a new set of stan-
dards for internal governance; this report
provides an overview of relevant aspects
of this act. In a separate but rclated arena,
the ntuinber of fraud investigations against
health care providers and high-dollar set-
tlements has led health care governing
boards to focus increasing resources on
compliance oversight.

Due to these and other challenges,
public hospitals and health systems often
contemplate some form of restructuring
as a means of improving their viability
and competitiveness. In this process,
it is important to assess advantages and
disadvantages of the status guo, the goals
of any change, and the extent to which
the available restructuring options will
adequately address these goals. Then,
the costs of restructuring—both tangible
and intangible—-must be carefully and
objectively weighed against the expected
benefits. This report provides descrip-
tions of successful and unsuccessful
attempts to restructure. It also provides
an overview of the key steps in any
FeSEEUCTUTing Process.

[n addition to operational implications,
hospital structure and governance may
critically affect a hospital’s involvement in
the Medicaid progran:. NAPH members
and other public hospitals rely heavily
on Medicaid and related reimbursement,
and their ongoing ability to make inter-
governmental transters and participate

in these programs is critical. The new,
restrictive policies of the federal Centers
for Medicare and Medicaid Services
{CMS) threaten to upend the financial
assumptions on which many public hos-
pitals were originally restructured. On
a prospective basis, the policies threaten
to distort the market by discouraging
state and local governments from under-
taking public hospital restructurings that
otherwise would enhance the hospital’s
ability to achieve its public mission in a
highly competitive marketplace. These
policies, their legal ambiguity, their impact,
and possible responses are explored in
Chapter 6. Chapter 7 examines fundrais-
ing, capital access, the transfer of existing
debt or reserves, and other financial
issues in the context of restructuring,.
This report highlights the importance
of effective governance in public hospitals
and health systems. [t demonstrates the
many ways in which a public hospital’s
legal structure and governing board can
assist—or impede—the ability to carry
out the multiple missions of these essen-
tial providers. Reform of legal structure
and governance by itself will not guar-
antee viability, especially in a situation
where the numbers of uninsured and
underinsured patients remain high and
sources of funding are inadequate. How-
ever, careful attention to the adequacy
of structure and governance can be an
important tool to assist public hospitals
in meeting the challenges they will con-
tinue to face in the future.

NAFPH
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Typical Legal Structures of Public Hospitals

and Health Systems

There is no such thing as a typical public hospital or

health system in America today. Rather, these hospitals

and healeh systems make use of many ditferent legal and

corporate structurcs, cach offering unique benehts and

"1

drawbacks. The common features, shared to a greater or

lesser extent among our nation’s public hospitals, include

a clear mission to provide access to vulnerable populations

regardless of ability o payv; the actual provision ol sub-

stantial levels of care to low-income, uninsured, Medicaid,

and other vulnerable patients; and historic status as the

commumnity’s public or safety net provider.

An institution’s description as “public” or
“governmental” often depends on the pur-
posc of the characterization. For example,
a given structure’s designation as govern-
mental might vary in determining the
applicability of open record or meeting
requirements, civil service regulations,
procurement codes, ete., and each of these
depends on its state or local jurisdiction
(sce Chapter 4 for more information);
still other criteria could apply to designa-
tion as public for purposes of antitrust
immunity, property or tax law, or Medic-
aid regulations. Indeed, whether an
institution is deemed governmental for
purposes of Medicaid calculations is
a highly fact-specific determination
based on controversial and sometimes
ambiguous criteria, and this designation
may diverge from the institution'’s status
for other purposes. Nonetheless, the
characterization under state and local law

should carry substantial weight in any
determination. (Medicaid and related
reimbursement issues arc addressed in
Chapter 6.)

This chapter describes the primary
models of public hospital governance and
offers examples of hospitals and health sys-
tems within each category. The range of
legal and corporate structures employed
by public hospitals can be divided into
three main models,

B Direc Operation: These hospitals are
owned and aperated by local governments
or by state governinents or universitics.
& Separale Government Entity: Hospitals
in this category are governed by a sepa-
rate board within a2 government entity,
by a hospital authority or public benefit
corporation, or constitute an indepen-
dent taxing district.

s Nonprofit Corporation: This category
typically includes tax-exempt hospitals

LY PIOCAL TRGAL STRUCTURES O BUBLIC DOSPEEALS AND BEALLH SYSTEMS
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Many public health
systeins have cho-
sen to design their
OWN SUIUCTUTCS
through new state
legislation when
the existing models
did not adequately
address their needs,

that may contract with a local government
to provide safety net health services,
Some maintain govermment participation
in their governance while others are run
by third-party, existing health systems.
Organizations in this category may or
may not be deemed government entities,
depending on the circumstances and the
purpose of the designation.

These classifications are somewhat
arbitrary, since cach model can have
nwimerous permutations that may overlap
with each other, For this reason, it can
be unclear which model most closely
describes a specific hospital. In addition,
many public health systems have chosen
to design their own structures through
new state legislation when the existing
models did not adequately address their
needs. Third-party management and
joint venture arrangements represent
Jjust such variations. Though they may
leave the formal corporate structure
intact, these variations can greatly affect
system functioning, The discussion
below provides descriptions and exam-
ples of cach model,

Direct Operglion

Direct Operation by Local Government
The hospitals or health systems that

use this model are directly administered
by local government and consequently
have no separate legal existence. In cer-
tain instances, the health department

of the local government is given an advi-
sory board, but the advisory board does

not exercise the full management and
oversight functions of an independent
corporate board. An advantage of this
model is the ability to retain close inte-
gration with public health functions

as well as with local government policies.
However, this model permits only the
minimum level of autonomy and denies
health systems the benefit of a function-
ally dedicated governing board. The
public hospital system in Cook County,
Hllinois, and several major county systems
in California exemplify this model.

For many years, the Los Angeles Coun-
ty Department of Health Services (DHS)
has directly operated the county’s system
of five hospitals, one multi-service ambu-
latory care center, and six comprehensive
health centers. The system’s only formal
governing board has been the County
Board of Supervisors, a body of tive clect-
ed officials responsible for governance of
the entire County of Los Angeles. The
chief executive oflicer of the health systemn
is the director of DHS, who reports to
the Board of Supervisors. The director is
also responsible for a wide array of public
health services and other typical health
department functions,

In Cook County, Illinois, the Burean
of Health Services operates the County's
two full-service hospitals (The John H.
Stroger, Jr. Hospital and Provident Hos-
pital). In addition to the hospitals, the
Bureau provides public health services
to over five million residents through
its operation of the public health depart-
nient, a chronic care and rehabilitation
hospital, an outpatient center for HIV

NAPH
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paticnts, a network of ambulatory and
community health centers,and the largest
freestanding correctional health care facil-
ity in the country. The sole governing body
of the Bureau of Health Services is the
Cook County Board of Comuissioners:
17 elected ofticials who serve as the gov-
erning policy board and legislative body
for the entire county. The president of the
County Board of Conunissioners appoints
the chief of the Bureau of Health Services
with the consent of the board.

Direct Operalion by State Government
or Unjversity

Like health systems in the previous
category, these state or university health
systeins have no legal existence separate
from the state or the state university of
which they are part. Most of the hospitals
are subject to civil service, procurement,
and other constraints tailored to a large
state governmient or a university, rather
than to a health care system. However,
the close relationship facilitates unified
planning and allocation of resources,
and in the case of university hospitals, it
helps integrate the teaching and research
missions with the patient care missions,
This advantage may account for the
large number of state university hospitals
that continue under direct operation of
the umversity.

Louisiana State University (LSU) isa
state university that directly operates a
formerly separate state health care systenm.
In 1997, the state legislature transferred the
state-owned Charity Hospital System to
LSU following a prior effort to restruc-

ture that system as a quasi-independent
authority. Pursuant to the legislation, the
Board of Supervisors of LSU assumed
control of the nine hospitals. The legisla-
tion effecting the transfer requires the
board to operate the hospitals “primarily
for the medical care of the uninsured and
medically indigent residents of the state
and others in need of medical care and

as teaching institutions.”

The statute created a new Health Care
Services Division in the LSU Health Sci-
ences Center to oversee the day-to-day
operations of the hospitals. This Division
is under the innnediate direction and con-
trol of the LSU Health Sciences Center,
subject to overall direction, supervision,
and management by the board. The Divi-
sion is budgeted as a single appropriation
schedule, separate from the appropriation
schedules or budgets of other university
institutions or schools under the board’s
management, The Division is subject to
the procurement laws and the budget and
planning systems of the state.

The board appoints a Community
Advisory Committee for each area served
by a hospital in the Division, The com-
mittees assist the board in assessing unmet
health needs within their communities,
reviewing hospital performance, reviewing
changes to avaikable health care services,
reviewing proposed agreements with
other health care providers, safeguarding
the patient care mission of the hospital,
and assisting with community outreach
and education. Conumittee meetings
arc subject to state open meetings laws
and regulations.

PYPIOAL TROAT STRUCTURES GF PUBIIC BOSPUTALS AND HEALEH SYSTEMS
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Sepurate Govermment Entity

Separate Board within Government Entity
Under this model, a hospital or public
health board has authority to manage the
daily operations of the hospital or health
systemn. While these separate boards or
divisions typically do not constitute a
legally independent entity, this structure
entails a higher degree of autonomy than
direct operation by state or local govern-
meent without an intervening dedicated
board. However, this structure is some-
times deemed inadequate to the tasks
facing a public health system today. The
San Francisco Health Conymission in
California exemplifies a separate board
within local government,

The San Francisca Health Commission
governs the San Francisco Department
of Public Health (DPH). DPH is orga-
nized in two divisions: the Community
Health Network and Population Health
and Prevention. The Community Health
Network operates all of the DPH personal
health care services, with two hospitals
and more than 1§ primary care centers.
The San Francisco Health Commission is
a seven-member board appointed by the
mayor for tour-year terms, Because they
may be removed by the mayor only for
misconduct, members of the Commission
have a layer of insulation from political
pressures. The Commission meets twice
monthly, setting public health policy and
approving DPH budgets. These budgets
are subject to the mayor’s final approval
before they are submitted to the Board
of Supervisors.”

Autharity or Public Beneflt Corporation
Hospital Authority: While the precise defi~
nition of the term may vary from state to
state, a hospital authority is typically a dis-
tinct government entity, operating with a
greater degree of independence from local
government. It is governed by a function-
ally dedicated board, whose development
or ongoing appointments often involve
local government. A hospital authority
may be organized under generic, statewide
hospital authority statutes or may require
the enactiment of special legislation,
During the hospital building boom that
followed World War IT, hospital authorities
were used throughout the country to case
local bond financing of new hospitals.
For example, in 1945, Georgia adopted
hospital authority legislation, providing a
vehicle for Fulton, DeKalb, and many other
counties to build or expand inpatient facil-
ities for their growing populations. The
Fulton-DeKalb Hospital Authority was
established to asstune management of
Grady Memorial Hospital, taking over as
its governing body and building new med-
ical facilities. The Falton-DeKalb Hospital
Authority has a volunteer board of 10
members, seven of whom are named by
Fulton County Comunissioners and three
by DeKalb County Cominissioners, Grady
provides health care services to the unin-
sured and underinsured citizens of both
counties, and the counties in turn appro-
priate funds to Grady. Today, the Authority
oversees the hospitals, comprchensive com-
numity health centers, and other medical
and health facilities that comprise the $615
million per year Grady Health System.*
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I contrast, the Denver Health and
Hospital Authority was created under
special state legislation drafted and adopt-
ed in 1996 to operate the Denver Health
system in Colorado. Denver and its Depart-
ment of Health and Hospitals, which at
that time was responsible for the city’s
health care services, reconnended and
developed the new government Author-
ity. Members of the Authority board
are appointed by the mayor, subject to
confirmation by the city council. They
serve staggered five-year terms—reduc-
ing the likelihood that one mayor will be
able to appoint the entire board—and

removal requires an ordinance, further
diluting the power of a single individual
to control the board. 'The enabling act
spells out the Authority’s public mission
and envisions that the Authority will
provide health services to city residents,
while enjoying funding and in-kind ser-
vices from the city. The board is granted
substantial financial authority, including,
the right to control its own budget, issue
bonds, and contract on its own, It also
enjoys autonomy in civil service, purchas-
ing, and other areas.

In 1996, Cambridge, Massachusetts,
also obtained special state legislation
authorizing a new government Health
Commission responsive to its needs." The
Cambridge Public Health Commission
is similar in key respects to an authority.
It is a city comimission created to operate
the city’s government health care facili-
ties. The Cominission is governed by a
1g-member board, appointed by the city
manager subject to certain qualifications,

The city manager may remove any meni-
ber of the board for cause, which includes
failure to ensure that the Connmission
adheres to its mission. The enabling act
specifies the Commission’s purposes,
grants it extensive powers, and transferred
to it the Cambridge hospital network,
One key constraint is that “no contract
or agreement for the management of all
or substantially all of the operations of
the Cambridge hospital network shall be
effective without the prior approval of
the city manager.”

Public Benefif Carporation: This model is
also a function of state law, and its features
vary by state and by statute. For the pur-
poses of this paper, its more common usc
as a distinctive public corporate entity pro-
viding a benefit to state residents will be
assumed.S It is distinct from a typical non-
profit corporation in that it remains a
government entity regardless of its corpo-
rate form. While several states have a body
of faw generally applicable to public benefit
corporations (PBCs), this is most often a
“designer option,” with unique enabling leg-
islation drafted to address the needs of the
particular health system. In many instances,
a PBC is specifically exempted from cer-
tain Jaws that govern other instrumentalities
of the state, but are inappropriate for a
hospital systen1. New York City and the
State of Hawaii, among others, have used
a PBC structure to operate their govern-
ment health and hospital systems.
The New York City Health and Hos-
pitals Corporation (HHC) was originally
created by enabling statute in 1969 as a
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PBC.HHC was explicitly granted the
power to borrow money and to issue nego-
tiable notes and bonds, invest reserves,
construct health care facilities, establish
and maintain a capital reserve fund, and
execute contracts, leases, and any agree-
nient necessary to fulfill its purposes.

[ts stated purpose was to allow legal,
financial, and managerial flexibility and
to remove constraints and restrictions on
personnel and procurement procedures
to allow HHC to make technological
advances, physical plant improvements,
and facilities expansions. HHC informs
the public of its programs and plans in an
annual public meeting. Anmal reports
are filed with the nayor and city council
at the end of cach fiscal year.

In 1995, the Hawaii Health Systems
Corporation {(HHSC) was created from
an existing state agency, the Division of
Community Hospitals. The creation of
anew PBC as a government entity was
recommended by a broad-based Gov-
ernor’s Task Force, appointed in 1994 to
assess the structure of the state-owned
hospital system. Special enabling legisla-
tion was adopted in 1995.°

HHSC is governed by a geographi-
cally representative 13-member board,
appointed by the governor, with contir-
mation by the state senate. Members of
the board may be removed for cause by
the governor or by a two-thirds major-
ity of the board members, The corporate
organization is divided into feve districts.

The enabling act for HHSC assigned it
broad powers to contract, attiliate, create
new corporations, prepare and exccute

budgets, issue revenue bonds, etc. The
HHSC budget is subject to review or
approval by the governor only when state
general funds or capital improvement
funds are requested. Due to their detri-
mental effect on hospital operations,
HHSC is exempt from state procurcment
laws, and certain exceptions to the open
records requirements are provided, HHSC
employees are generally considered state
employces for purposes of civil service
and collective bargaining. The legislation
mandates continuation of direct patient
care service levels at HHSC facilities
unless the legislature approves reductions.

Taxing District

A hospital taxing district is an independent
instrumentality of the state government
that has taxing authority and defined
geographic boundaries. It is distinct from
a hospital authority or PBC in that it has
the ability to levy taxes, subject to speci-
fied statutory limitations. Most hospital
taxing districts have been organized under
generic, statewide legislation. They are
common in'Texas, California, and Florida,
among other states.

Parkland Health & Hospital System 1s
operated by the Dallas County Hospital
District. Fifty-one percent of the hos-
pital’s income is provided by local taxes
from the hospital district. Payments to
the hospital are made every three to four
months, based on an ad valorem: tax. In
return, Parkland must provide all neces-
sary care to uninsured county residents.
The tax base is re-established each year.

NAPH

TEGAT STRUCTUHRE AND GOVERNANCH



The district is governed by a Board of
Managers, which is comprised ot seven
meimbers appoinied by the Dallas County
Connnissioner’s Court, with the hospital
administrator as an ex-officio member.
The board members have sovereignty
under the Texas constitution, resulting in
greater autonomy. The County Commis-
sioner’s Court reviews the hospital’s annual
operating and capital budgets and appro-
priates funding through revenue generated
by the ad valorem tax.

As a hospital district, Parkland has
independent management, procutrement,
and contracting authority; the ability to
issue revenue bonds; and the authority
to make necessary expenditures, includ-
ing facility construction and repairs, As
a political subdivision of the state, Park-
land enjoys sovereign immunity and may
exercise eminent domain. The hospital
is subject to state requireinents for open
meetings and open records and is pro-
hibited from joint ventures with private,
for-profit entities,

Recently Approved Taxing Authority
Through much of the 1980s and 1990s,
it was rare to sce a new grant of local tax-
ing authority awarded for public health
care. However, from 2002 1o 2004, voters
in at least seven states or njor metropol-
itan areas considered such new, dedicated
taxes.” Dedicated sales or property taxes
were approved in Alameda County
{Oakland, CA), Los Angeles County;
Polk County (Winter Haven, FL); and
the state of Montana. New health care
taxing districts were approved in Travis

County (Austin, TX) and Maricopa
County (Phoenix, AZ). In April 2003,
Kansas City, Missouri, voters approved

a nine-year increase in the property tax
to support health services, with two-
thirds of the additional revenue going to
the Truman Medical Centers* New taxes
were considered but rejected in Oregon
in 2004, where roughly one-third of
new statewide property and other taxes
would have supported the state Medicaid
progrant; they also failed in Monterey
County (Salinas, CA) in 2003, where 62
percent voter support fell just short of
the necessary two-thirds approval.

In 2000, Palm Drive Hospital became
the Palm Drive Health Care District
{also known as the West Sonoma Coun-
ty Hospital District), after local voters
approved ballot measures to create the
district and support it with a tax levy.
Pursuant to California law governing
hospital districts, the Sonoma County
Board of Supervisors and its subcommit--
tee for health services governs the Palm
Drive Health Care District, and a dedi-
cated five-member Board of Trustces
oversees the daily operations and man-
agement. The initial board members were
appointed by the Board of Supetvisors,
but subsequent members are elected in
at-large elections,

Palm Drive Health Care District has
statutory authority to levy taxes, upon
approval of district voters. The $11.61
parcel tax approved by voters in 2000
to support hospital operations was esti-
mated to raise cnough revenue to allow
the district to issue $5.0 million in bonds.
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[n 2001, the Board of Trustees returned
to the voters with a sccond parcel tax bal-

lot measure, and again the measure passed.

This second neasure raised the tax from
$12 to §75 per $100,000 assessed value,
generating an extra $2 million annually,
earmarked for emergency room and
operating rooil exXpenscs.

Nenprofit Corporation

Many urban safety net hospitals no lon-
ger fit the traditional model. Rather, they
have been converted to the nonprofit
corporate form. The corporation is typi-
cally tax-exempt under section 501{c)(3)
of the Internal Revenue Code and often
enters into agreement with the local
government to provide satety net health
services. The local government may or
may not retain some degree of control
over board appointmernts or other aspects
of the corporation. Also, transfer of the
health system assets may be achieved
through a sale, a long-term lease or man-
agement agreement, or by other means.
The activities and characteristics of cach
corporation, and any characterization
under state or local faw, should determine
whether or not it is deemed to be a unit
of government for various purposes.

Newly Created Nonprofit Corporation
with Ongoing Governmenl Participation
The ongoing government role often
depends on whether the hospital is trans-
ferred to an existing, wholly private health
system or whether a new corporation is
created for the purpose of operating the

government health system. Depending
on the type and extent of government

involvement, the new corporation may
be deemed private for certain purposes
and public tor others.

in 1981, the Shelby County Health
Care Corporation (SCHCC) was created
as a nonprofit corporation to operate the
Regional Medical Center at Memphis
(The MED), which had previously oper-
ated as a hospital authority. Pursuant to
the Ténnessee Hospital Authority Act and a
resolution of the Shelby County Board of
Commissioners, The MED's assets were
turned over to SCHCC through a long-
term lease, with the county retaining
ownership of the land and improvements.
The MED is required to make the facility
available to all Shelby County residents
who are in need of care, regardless of their
financial status, Members of the SCHCC
arc appointed by the county mayor and
confirmed by the county commission.
While the CEO and board do not direct-
Iy report to any county officials, the
mayor and commission have the power
not only to appoint but also to remove
board members.

The MED submits its budget and
audited annual report to the county,
which approves and appropriates The
MED’s budget, including compensation
for indigent care. SCHCC also receives
capital appropriations from the county,
though it maintains independent access
to other capital markets through revenue
bonds and joint ventures. Board meetings
are open to the public, but The MED is
otherwise exempt from the state sunshine
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Taws, as well as the public bidding and
procurement procedures. Its ecmployees
are not subject to civil service provisions
nor are they eligible for county retire-
nient benefits.

Reviewing all of these factors, the
National Labor Relations Board (NLRB)
determined in 2004 that SCHCC is a
political subdivision rather than a private
employer, and theretore The MED is not
subject to NLRW jurisdiction.”

A nonprofit corporation, the Truman
Medical Centers (TMC), operates the
two government hospitals in Kansas City,
Missouri (located in Jackson County).
TMC was one of the first public hospitals
to convert to :1onproﬁt corporate status,
restructuring in 1961 after the failure of
legislation to create a separate hospital
district with taxing authority. The initial
goals of the reorganization included
desegregating the facilities, maintaining
the public mission, creating a medical
school, streamlining purchasing proce-
dures and improving the personnel system,
as well as attending to pressing capital
needs. In large part, the nonprofit model
was chosen so that TMC could obtain
capital financing using a federal mortgage
insurance program, under the restrictive
regulations of the time,

TMC is governed by a 33-member
board. Three board members are appoint-
ed by the mayor, three by the county
executive, two by the state university that
includes the medical school, two by the
hospital medical staff, two by the main
faculty physician group, and two by hospi-
tal employees; most of the remainder of

the board is “self-perpetuating,”i.e., the
board nominates and elects succeeding
members, Jackson County retains title to
the two hospitals and, along with Kansas
City, maintains accountability through
contracts and otherwise. The city and
county help finance the operation of
TMC through annual lumip-sum appro-
priations from dedicated local properey
tax levies to help oflset the cost of indi-
gent care,

Operaiion by Exisling Privale

Health System

Some public or formerly public health
systeins are operated by third parties.
Some have been sold or placed under a
fong-term lease to, or merged with, an
existing private nonprofit or for-profit
health system. While the health system
may continue to ofter certain safety net
services, local government does not
retain a significant role in governance
or operations.

In October 1995, Scton Healtheare
Network assumed management and
control of the city-owned Brackenridge
Hospital through a jo-year lease from
the city of Austin, Texas. Seton is owned
by the Daughters of Charity National
Health System, a Catholic health system
that operates 46 hospitals across the
country. Prior to its reorganization,
Brackenridge Hospital was a city hospital
with management that reported directly
to the city manager and city council.
The hospital CEQ was the equivalent of
a city department head. The hospital had
a dedicated board, but it was advisory in

Y PICAL FRFGAL STRUCTURES OGU GBI BOSPETATS ANTY HEALEH SYSTEMS

NAPH

Many urban
safeey net hospitals
no longer it the
traditional model.
Rather, they have
been converted

to the nonprofit
corporate form.



nature. Although the city funded only
about 12 percent of Brackenridge Hospital
revenues, city approval was required for
the hospital’s line-item budget, salary scales,
procurement, and all capital projects.

In the early 1990s, Austin began con-
sidering a reorganization of Brackenridge
Hospital to respond to growing operating
losses and the fear of increased future
reliance on city taxpayer funds. In addi-
tion, the hospital wished to avoid certain
local and state regulations that made it
difficult to attract and retain highly
qualified employees and that restricted
management’s effective operation of the
hospital, affecting personnel, purchasing,
and public disclosure. City ofticials con-
vened a Health Care Task Force in 1990
that ultimately recommended Bracken-
ridge remain a city-owned hospital but
suggested that the city needed taxing
authority to help fund indigent care.

The taxing authority proposal was not
well received by city officials, who feared
that they could not obtain the necessary
new legislation and voter approval. The
city governnent authorized a second task
force to consider additional options for
reorganizing Brackenridge, including a
new taxing district, a hospital authority,
and an outright merger with a private hos-
pital. The task force recommended the
hospital authority option in order to allow
the city to maintain control of the hospital.

Despite city support, the hospital author-
ity option ultimately proved unworkable
as a result of conflicts concerning financial
and control issues. In the wake ot bad
publicity about Brackenridge, followed

by aggressive consolidation among other
hospitals in the city, the city council
adopted as its strategy the merger option
it had previously discarded. There were
complications refated to an outright sale
of Brackenridge, including community
opposition and public procurement
requirements. In the end, a long-term
leasing arrangement with a private hospi-
tal evolved as the most workable option
for Brackenridge hospital and the city.
As a nonprofit system with a historic
commitment to charity care, Seton was
identified as the most desirable partner
for Brackenridge.

The city council took nearly a year to
approve the proposed lease of Bracken-
ridge to Seton. Under the terins of the
lease, Seton agreed to continue Bracken-
ridge’s mission of providing indigent care
and to be monitored by a five-member
oversight council appointed by the city.
The council holds monthly, open meetings
for purposes of evaluating Seton's perfor-
mance in access to care, level of services,
and quality. If the council observes that
Seton has failed to meet acceptable levels
of performance in these areas or in the
provision of indigent care, it may reconm-
mend that the city council withhold
indigent care funds from Seton. Pursuant
to the lease, Seton also agreed to continue
providing certain of the “cssential com-
munity services” Brackenridge had
traditionally delivered, such as inpatient
and outpatient pediatric care, emergency
and trauma services, and maternity and
women’s scrvices. Seton paid $10 million
at closing and will make rental payments
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of approximately $2.2 million per year
for 30 years.

Variolions of Governance Models

Third-Farty Operdaiion or Monagement

In certain instances, the public healeh sys-
tem is placed under the management of
an existing health system or management
company. The degree of ongoing involve-
ment by the local government varies, as
does the length of the management con-
tract. The details of each arrangement
will determine whether or not the health
system continues to be considered a unit
of government for various purposes.

Harborview Medical Center (HMC)
in Seattle is organized under the County
Hospital law of Washington State and
has been managed by the University of
Washington (the state university) under
contract since 1984. HMC is owned by
King County and governed by a county-
appointed board of trustees. Its statutory
mission is to provide health care to “pri-
ority groups”—defined by the current
HMC mission statement as persorns incar-
cerated in the county jail; mentally ill
patients, particularly those treated invol-
untarily; persons with sexually transmitted
discases; substance abusers; indigents
withotit third-party coverage; non-Eng-
lish-speaking poor; tratuma victims; burn
victims; and patients requiring specialized
enmergency care,

The county continues to govern HMC
through its board of trustees and through
financial oversight. The county executive
appoints the 13 HMC board members,

including one from each of the nine
council districts, subject to confirmation
by the county council. The trustees may
be removed only for cause, The board
of trustees oversees operation of HMC
within budgetary limits approved by

the council. The county council sets
comprehensive public health policy,
monitors beard performance, controls
capital and long-range planning, and
approves the HMC annual operating
and capital budgets,

Under the University of Washington
management contract, the university is
responsible for overall management of the
hospital and provides the hospital admin-
istrator and medical director as well as
medical and other professional services,
subject to the approval of the HMC board.
The administrator is accountable to the
board of trustees, as well as to the Univer-
sity Executive Director of Hospitals. The
management contract conveys neither
financial risk nor benefit to the university.
The university employs the medical cen-
ter statt and is reimbursed by HMC for
salaries and [ringe benefits. The manage-
ment contract may be cancelled upon a
one-year written notice by either party.

Wishard Memorial Hospital in Marion
County, Indiana, has been managed by
the Indiana University School of Medi-
cine (a state institution) since 1975. Under
this management structure, the hospital’s
chief executive/medical director position
is filled by a faculty member of the medi-
cal school." The hospital is owned by
the Health and Hospital Corporation of
Marion County, a municipal corporation
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formed in 1951." The public corporation
operates both Wishard Health Services,
which includes Wishard Memorial Hos-
pital and its community and specialty
health services, and the Marion County
Health Department.” A seven-member
board of trustees governs the corporation.,
Three are appointed by the mayor ot

the city of Indianapolis, two by the City-
County Council,and two by the County
Commissioners. All members are appoint-
ed to four-year terms." The board has the
authority to make and adopt ordinances
that constitute the Code of the Health
and Hospital Corporation of Marion
County. The board also has authority to
levy property taxes, though any tax levy
must be approved by the State Board of
Accounts.” The City-County Council
must approve the Corporation’s budget,
though changes made by the Council can
be appealed to the state.”

Joint Venture

I certain instanices, public hospital servic-
es have been preserved by joint ventures
with other entities in the comumunity.
These arrangements can take different
forms, ranging from joint clinical projects
to full mergers.

The Boston Medical Center (BMC)
provides an example of a comprehensive
joint venture. BMC was created as a
nonprofit corporation in July 1996, to
consolidate and manage the public Boston
City Hospital and the private nonprofit
Boston University Medical Center Hos-
pital (BUMC). As part of this process,
the city created a new government agency,

the Boston Public Health Commission.

The city then transferred to the Conunis-

sion the responsibilities of the Boston

Departinent of Health and Hospitals,

including its public health function and

ownership of Boston City Hospital. BMC

entered into a long-term lease arrange-

ment with the Commission, which retains

title to the former Boston City Hospital.
The Massachusetts state legislature

approved, and the governor signed, a

necessary home rule petition, The City

Council granted its approval in July 1997.

The legislation required BMC to con-

tinue the City Hospital's public functions,

which BMC does under agreement with
the Commniission:

8 to provide accessible health care
services to all, regardless of insurance
status or ability to pay

# to maintain a commitment to
vulnerable populations

B to maintain a full range of primary
through tertiary care

# to serve urban and suburban
communities in a “culturally and
linguistically competent manner”

® to enhance its role as a major academic
medical center

@ to provide managed care services to
its community.

BMC must prepare and file with the
city an annual report on its provision of
health care services.

BMC is governed by a 30-person board
of trustees whose original membership
included 10 representatives each from the
City Hospital and BUMC; four represen-
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tatives from community health centers;
the executive director of the Commission,
the dean of Boston University Medical
School, the president and CEO of BMC,
the president of the BMC meedical staft,
the BMC physician in chief, and the
BMC surgeon in chief. The chairman is
appointed by the mayor. Under the legis-
Jation, the merged hospital is deemied to
retain the government status held by the
City Hospital for the purposes of certain
state and federal safety net reimburse-
ment and medical assistance programs.”

The Commuission is a unit of govern-
ment." A seven-member board governs
the Commission, including the CEO
of BMC and six members appointed
by the mayor, subject to the approval of
the city council, The mayoral appoint-
ments must include two representatives
of community health centers affiliated
with BMC and one representative of
organized labor.” The legislation explic-
itly authorizes the Commission to issue
bonds and notes, with approval of the city
council and the mayor.”

The University of Louisville has gone
through a serics of joint ventures to pre-
serve its public hospital and indigent care
services. The state university owns, and
until 1981 operated, the University of
Louisville Hospital {(University Hospital).
The hospital was in a state of financial
distress, receiving insufficient funding
for unreimbursed care and often running
large deficits. When the university
intormed the Commonwealth of Ken-
tucky that it could not afford to open the
new public hospital facility then under

construction, the Commeonwealth turned
to the Humana hospital mmanagement
company. Under the terms of the man-
agement contract signed in 1981, Humana
would manage the hospital, assume all
financial risks, and pay 20 percent of its
pre-tax profits to the University of Louis-
ville. Indigent care would be reimbursed
each year from a combined local, county,
and state fund, with any costs exceeding
the available funding for the year being
carried over to the following year. In 1983
the new hospital building opened.

In 1993, Columbia Healtheare Group
(later Columbia/HCA after a 1994 merger
with Hospital Corporation of America)
acquired Humana’s hospital company
and the management of University Hos-
pital. A renegotiated contract was signed
in 1994, under which Columbia would
continue to provide indigent care in
exchange for a fixed government payment,
make improvements to the emergency
room and cancer center, and locate its
headquarters in Louisville. A year into
the contract, Columbia/HCA decided
to move its headquarters to Nashville,
Termessee, and the Conmmonwealth can-
celled the management contract.

The Commonwealth turned again to
experienced providers to manage the hos-
pital, and after several legal battles with
Columbia/HCA, the hospital trustees
voted in October 1994 to enter a man-
agement agreement with the newly
created, nonprofit University Medical
Center. University Medical Center (UMC)
is a partnership of the University of Lou-
isville with Jewish Hospital HealthCare
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Services and Norton Healtheare” The
agreement provided for governance by

a 12-member board—six appointed by
the university and three by the two other
partners. Under the contract, the univer-
sity would retain UMC net revenues, and
the partinership would expand the emer-
gency room, improve the cancer center,
and maintain health care education pro-
grams. UMC also agreed that University
Hospital would continue to provide indi-
gent care and that the university would
retain stronger control over academic
programs than it had under prior man-
agenent agreenents,

Public-Privaie Porinership

I certain situations, public and private
entities have come together in creative
ways to preserve a safety net hospital for
a community. Healdsburg General Hos-
pital in Senoma County, California, is an
example of a public-private partnership
developed to preserve a formerly private
satety net hospital.

Healdsburg General Hospital has been
owned and operated by nine different
entities i1 its 100-year history. In 1995,
Columbia Healthcare, Inc. acquired the
hospital along with its owner, Health-
care Trust, Inc. Despite major renovations,
Healdsburg General faced ongoing losses.
Columbia initially intended to spin off
the hospital into a separate corporation,
but in 1998, announced its plan either
to sell or close the hospital. A local busi-
ness group created Nuestro Hospital, Inc.
and purchased the hospital from Colum-
bia for $3.7 million to prevent its closure.

Nuestro Hospital continued operating at
2 loss, ultimately generating a $2 million
deficit. In 2000, the owners sought to
lease the facility to a local hospital system,
but negotiations fell through.

In November 2001, local voters ap-
proved two separate ballot measures related
to the hospital; Measure G created the
North Sonoma County Hospital District
and provided the district with a $10 mil-
lion appropriations limit, and Measure
H allowed the district to levy a parcel

ax of $85 per $100,000 assessed value.
Nuestro Hospital, Inc. then donated the
facility to the newly formed district.

As a public hospital district, the North
Sonoma County Hospital District remains
under the supervision and control of the
Sonoma County Board of Supervisors
and its subcommittee on health services.
A dedicated board of trustees oversees
hospital operations and management,
Pursuant to Calitornia law, the initial five
trustees were appointed by the Board of
Supervisors, but their successors are elect-
ed by district voters in at-large clections.
The board of trustees has subconunittees
on budget, planning, operations, and
community relations. Day-to-day opera-
tions are handled by the chief executive
officer of the facility.

More limited public-private partner-
ships also can prove advantageous for
public hospitals, particularly when the
private partner can provide much-needed
capital or management resources (capac-
ity as well as specialized expertise) for the
new venture. In return, the hospital niay
offer a large and diverse patient base,
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highly skilled physicians, and, in many
cases, clinical differentiation and a strong
“brand name" A recent study of joint ven-
tures in academic health centers revealed
that in the majority of cases, these ventures
result from unexpected opportunities
instead of proactive strategic planning;
this underscores the importance of a
flexible management culture open to
innovative ideas.” It is also important to
consider tax and other regulatory conse-
quences when structuring a joint venture,
Examples of specialized public-pri-

vate partnerships include an ambulatory
imaging center jointly owned by the

University of Virginia Health System and
a for-profit specialty imaging firm, and
staffed exclusively by the health system’s
faculty. Using a different model, the
University of Michigan Health System
paired with various community hospitals
to create radiation oncology partnerships,
The health system provides the clinical
staffing and expertise, and cach local hos-
pital provides the facility, patient base,
and administration. A key benefit of
these ventures is to allow the public hos-
pital to take advantage of new business
opportunitics that otherwise would have
been beyond reach.®
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The Role of the Board

As institutions, public bospitals provide services that are

needed in the comnnunity but may not generate sutficient

revenue to cover costs. In addition, because of the safety

net role of these hospitals, as well as thetr public owner-

ship or tinancial support, many community constitucnts

feel a vested nterest in what services they provide and

how they conduct their business. Consequently, the gov-

erning boards of public hospitals face special challenges

associated with the mission of their institution and, fre-

quently, with their public nature.

General Board Dulies and
Responsibilities

Public hospital board members have
duties and obligations similar to those
of board members of other corporate
entities. However, they also face unique
challenges. This section addresses the
duties and obligations generally applica-
ble to board members and examines the
challenges members of public hospital
boards may face,

From a corporate perspective, board
members of any entity are said to have
three fundamental legal and fiduciary
duties, or guiding principles: obedience,
care, and loyalty.

@ Obedience: This duty requires board
members to adhere to the fegal mandates
set forth when the organization was estab-
lished. That is, they must ensure that the
health system: operates in conformance
with its organizational documents (e.g.,

its enabling act, charter, or articles of
incorporation) and its mission. To do so,
board members must have a solid under-
standing of the fundamental purpose and
mission of the health system.

® Care: The duty of care requires board
members to act in a conscientious and
informed manner with respect to all
board decisions. They must be aware of
and consider the reasonably available and
relevant information prior to making a
board decision. They must act in good
faith and with the care that an “ordinarily
prudent businessperson” would cxercise
in similar circumstances. For example,
each board member is responsible for
reviewing and understanding background
documents, such as financial analyses,
provided by staft. [f any element seems
inconsistent or raiscs questions, the board
member should not take it at face value
but must follow up until the questions
are satisfactorily answered.
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& Loyally: Most important, the duty of
foyalty requires that every board decision
be made in the best interests of the health
system and its mission, rather than in

the interests of individuals or external
constituencies. This can be difficult or
confusing since public board members
are often seleeted from a particular con-
stituency. In this case, the needs of the
constituency should be considered in

the context of the organization’s overall
miission; they must never override the
interests of the health system.

As with any complex organization, a
public hospital needs a strong and inde-
pendent board to bring vision, leadership,
and perspective to bear on present opera-
tions and future needs. The public hospital
can be strengthened if board members
bring a varicty of relevant expertise as well
as a range of expericiice and perspectives.
Above all, it is critical that the board
members be dedicated to the health sys-
tem and its mission, placing its innterests
above any others in the conduct of their
fiduciary duties.

In carrying out these fundamental
legal and fiduciary dutics, board members
must attend to key areas of responsibility:
strategic orientation, public accountabil-
ity, financial oversight, quality assurance,
advocacy, and board devclopment.

w Strateglc Orientation: Board members
should be actively involved in shaping
the strategic orientation of the health
system, including reviewing and approv-
ing a strategic plan that is consistent with
the health system’s purpose and mission.

To make informed decisions regarding
strategic orientation, board members
should keep up to date on the health
system’s regulatory and competitive
environment, including health system
trends, opportunities, and threats. Once
strategic priorities are sct, they should
be reassessed regularly and the health
system's progress towards those goals
monitored regularly.

# Public Accountability: Public account-
ability refers to the responsibility of
board members to assess the short- and
long-term needs of the community and
the health systen1’s patient population
and to monitor the fulfillment of these
needs. The board may accomplish this
by facilitating regular communication
with political leaders, the press, relevant
organizations, and the public at large.
Board members must coordinate these
communications within the health sys-
tem, rather than undertaking them
haphazardly or on their own. They also
should ensure that the health system is
in compliance with all applicable laws
and regulations.

g Financlal Oversight: Financial oversight
responsibilities include reviewing and
approving financial plans, evaluating
organization goals, and ensuring that
internal and external independent finan-

cial audits are completed on a timely basis.

Board members also should be prepared to
participate if needed in negotiations with
the local government and to monitor the
health systent’s investment strategies and
otherwisc ensure protection of invested
assets. [t is helpful to have comparative
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numbers such as historic performance

or the perfornance of comparable insti-
tutions, to gauge the health systemr’s
financial status.

B Quallty Assurance: The board must
ensure that an effective quality improve-
iment system is in place, with ongoing,
systematic assessment resulting in action
plans to strengthen performance. A board
member’s responsibilities include regu-
larly reviewing quality pertormance data,
holding management and clinical staft
accountable for patient safety and quality
of care, and ensuring that resources are
available for these purposes. Quality
goals should be linked to performance
ratings and incentives and staff privileges.
Through continuous quality manage-
ment, an effective board can decrease
the likelihood of adverse outcomes

and encourage a culture of quality and
patient safety.

# Advocacy: A governing board has the
responsibility to engage in advocacy on
behalf of the health system. Members

of the board should identify proactively
both inforinal and formal opportunities
for advocacy. Specific goals should be

set with respect to public advocacy,

and the role of the board in fund devel-
opment and philanthropy should be
articulated. Board members should have

a common understanding of the health
system’s goals, needs, and key issues.
Equally important is the ability of the
board to present a unified message.

The board or its chair should therefore
establish a protocol as to who may speak
on behalf of the board and when, both

generally and in the context of a specific
advocacy agenda.

B Board Development: A separate yet crit-
ical board responsibility pertains to board
development and self-assessment. Board
members should routinely assess the heaith
systemn’s bylaws to identify areas that need
improvement. Additionally, mechanisms
should be established to evaluate the per-
formance of individual board members.
Board education also should be a regular
aspect of the board’s activities.

In addition, hospitals seeking accredi-
tation from the Joint Commission on the
Accreditation of Healtheare Organizations
(JCAHO) have to meet the specified
leadership standards.? Most hospitals seek
JCAHO accreditation because it is recog-
nized by the Medicare program as a means
of confirming that the hospital meets cer-
tain required conditions of participation.
JCAHO standards with respect to leader-
ship require the hospital to:

# [dentify its governance structure
® Dectine governance responsibilitics

in writing
# Designate an individual or individuals

responsible for operating the hospital

in accordance with the authority con-
ferred by governance

Have leadership engage in short-term
and long-term planning

@ Have leadership develop and monitor
an annual operating budget and long-
term capital expenditure plan,

There are many additional require-
ments. JCAHO accreditation surveys
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focus heavily on documented activity.
Consequently, the governing body of the
hospital not only has to perform these
activities, but it also needs to document
its process and action steps.

Issues Specilic to Maembers of Public
Hospital Bogrds

Public hospital board members might
experience certain pressures that make
it seem harder to honor their general
board duties. First, public hospital board
members may be appointed by clected
ofticials. Those officials may have the
ability to remove the member or atleast
refuse to reappoint that member. In cer-
tain instances, the political appointment
process may encourage greater loyalty
to the appointer than to the institution.
Fven when the appointed board member
defines his or her primary allegiance to
the institution, the threat of removal or
non-renewal may color the board mem-
ber’s decision making. He or she may

be more likely to compromise a position
if the political appointer desires a ditter-
ent outcome,

Simtlarly, certain board members may
be appointed to a public hospital board as
a representative of a specific constituent
group. Certain board seats may be reserved
for clients of the institution, for members
of certain ethnic communities, or for.
representatives of other organizations.
Because of their appointinent from these
constituencies, these board members may
feel their primary allegiance is to the
group from which they came.

Local or state “open meeting” laws
also may complicate the board delibera-
tion process. Local news organizations
frequently cover the comnunity public
hospital and may attend board meetings
routinely. Board members of numerous
public hospitals indicate that the presence
of media dampens the candor of their
discussions and curtails their ability to
debate crucial issues.

In many instances, the cycle of politi-
cal and constituency-based appointments
may produce a less stable board structure.
If the political appointment process leads
to frequent turnover in board positions,
especialty when there is a new clected
administration, the board may lose expe-
rienced members who have invested
significant time in understanding the
institution’s complex needs. Also, it is
possible that some of the appointees will
not have experience serving on boards.
This turnover effect may require mare
frequent board training and rebuilding
of relationships among the board mem-
bers themselves.

On the other hand, a public hospital
often can benefit from the diversity
and the political connections of its
members. In particular, the political
appointment process may give the insti-
tution direct lines of conmmunication
with highly placed clected officials.

This connection may be especially impor-
tant if the hospital needs to renegotiate
financial support from the local govern-
ment entity. The connections may
extend to the state level as well, which
may be especially vatuable if the state is
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restructuring its Medicaid reimbursement
program ot other potential funding.

Funciionally Dedicated
Governing Body

Many public health systems lack a func-
tionally dedicated governing board with
responsibilities imited to the governance
of the medical center. Instead, this role
may be filled by an elected body with
broader responsibilitics, the members of
which are subject to competing demands
for their tiine and attention.

An example of this structure is the five-
hospital Los Angeles County Department
of Health Services. The governing board
for this system is the Los Angeles County
Board of Supervisors—five officials who
were elected to govern the entire county,
with an estimated 10.2 million residents.

Similarly, in Cook County, Hlinois, the
17 elected officials who compose the
county’s Board of Commissioners govern
a health systemn that serves a population
of more than tive million people and
includes three hospitals and the largest
freestanding correctional health care
facility in the country. This board serves
as the governing policy board and legisha-
tive body for the entire county, which
includes the city of Chicago.”

In many instances, hospitals without
dedicated governing bodies report special
problems arising from their governance
structure. First, elected officials for a local
jurisdiction have many other programs to
oversee. Consequently, they may not have
adequate time to oversee and provide

direction to the hospital or health system.
Further, members of the governing body
are not held accountable to the public
solcly on their management of the safety
net provider. Rather, the electoral process
may force them to focus on the hot issues
of the day and not on developing a long-
term vision for the public health system,
Given that local governments increas-
ingly face severe financial constraints, the
elected official structure may leave the
hospital without a dedicated advocate.
Public officials facing difficult budget-
ary decisions may choose to reduce
hospital funding in favor of other local
programs. Finally, elected officials rarely
have undivided allegiances, as other com-
peting hospitals and health systems in the
Jjurisdiction also may be important con-
stituents to the elected official.

Sometimes hospitals structured as
opetating divisions of local government
are given advisory boards. While these
boards have no formal power to oversce
management or provide direction to the
hospital, they can serve a number of use-
ful purposes. First, they establish a body
of individuals who can serve as dedicated
advocates for the hospital. Second, they
can be a mechanism tor gathering the
diversity of interests served by the pub-
lic provider to ensure that there are direct
lines of communication from various
communities to hospital management. In
some cascs, they conduct effective strate-
gic planning for the health system. Finally,
they can help the hospital access com-
munity leadership and expertise to assist
with its mission.
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Composing a Public Hospital Board

Public hospitals and health systems often
must balance three forces: the demand
for responsiveness by the local govern-
ment; the need to maintain insticutional
and financial integrity; and the demand
to be responsive to key local constituents.
These tensions are frequently reflected in
and addressed through the composition
of the public hospital board.

In many instances, a public hospital
may be a legal entity separate from a local
government, yet highly dependent upon
it for financing uncompensated or under-
compensated care. Also, many public
hospitals and health systems that currently
operate scparately were formerly operated
directly by a local government. To ensurc
accountability, many local governments
retain the authority to make appoint-
ments to the board of the public hospital;
often, this authority is laid out in the
hospital charter. There are a number of
variations on this theme. For instance,
at one point members of the governing
board for the Regional Medical Center
at Memyphis were nominated by existing
board members but appointed by the
county mayor and confirmed by the
county commission. Truman Medical
Centers has a 13-nrember board, of
which three members ate appointed by
the mayor, three by the county executive,
and two by the state university that includes
the medical school.

In an effort to make hospital gover-
nance more robust, some public hospital
boards are composed to ensure an ade-

quate diversity in relevant professions.
A hospital’s enabling act or bylaws often
include guidelines on the characteristics to
be sought in board members. For exam-
ple, in Westchester County, New York,
voting directors of the public Health Care
Corporation are to possess relevant expe-
rience and knowledge aud a high degree
of intcrest in the corporation; specifically,
the board should include a diversity of
perspectives and experience in areas such
as business management, law, finance, and
the health sector.®

Other boards require a certain num-
ber of board positions to be reserved for
representatives of consumers or other
key constituent communities. For exam-
ple—to ensure that the board includes
perspectives from each region—nearly
half of the members of the governing
board of the Hawaii Health Systems Cor-
poration must be from specified regions
of the state.”

Appointment and Removal
Processes

Although no selection process can guar-
antee continued excellence in board
perforniance, certain mechanisms can
improve the chance of success. One
method of fostering independence and

a balance of perspectives is to broaden
the appointive powers so that no single
individual or body appoints most or all
of the board. Also, the appomting entity
can be required to appoint from nomina-
tions made by an independent source;
most often by the board itself but some-

P O E OF EITE BOARD

NAPH

One method of
fostering imdepen-
dence and a balance
of perspectives s

to broaden the
appointive powers
so that no single
individual or body
apponts most or

all of the board.

23



times fiom various community groups
or other constituencies. For example,
under the 1990 enabling act of the
(now defunct) Louistana Health Care
Authority, the leaders of specified agencies
and organizations (such as the Louisiana
Medical Association, chambers of com-
merce, bar associations, voluntary councils
on aging, and medical societies) wete
designated as a “regional nominating
council” for each facility. The regional
nominating council submitted nominees
for appointment to the local boards. When
a vacancy arose, the governor appointed
a new board member from a list of three
names submitted by the local board.”
One advantage of permitting the board
to nominate candidates is that the board
is likely to be keenly aware of the spe-
cific skills or experience required at a
given tine,

Self-perpetuating boards—those that
not only nominate but appoint succeed-

ing members—also can be effective. This
alternative is otten used by hospitals struc-
turcd as nonprofit corporations, including
those that converted from direct opera-
tion by a local government. For example,
Truman Medical Centers is a nonprofit
corporation, part of whose board is self-
perpetuating. Self-perpetuation is less
common in more traditionally structured
public hospitals.

The power of removal also affects the
independence of the board. If a board
member can be removed from office at
will by the appointing officer or body,
he or she may be pressured into voting
for or against an issue simply through

fear of renoval. There have been instanc-
es when a mayor has announced that he
would not reappoint any board member
voting against his wishes on a key issue,
regardless of the best interests of the
hospital system; the pressure is more
intense if immediate removal is threat-
encd. For this reason, it is generally
preferable to permit removal only for
cause ot only on approval of a super-
majority of the board, rather than by a
separate appointing entity acting alone.
For example, board members at Parkland
Memorial Hospital, a public teaching
hospital in Dallas, can only be removed
by the Dallas County Commissionet’
Court for cause. A trade-off here i3
accountability, though this can be achieved
by other means including public meetings
(with appropriate exemptions), annual
audits and reporting, and reasonable
conflict of interest provisions. In any case,
the enabling act or bylaws should specify
the conditions under which a board
member may be removed.

Coaonfiicts of interest

Many forces are leading governing bodies
of all varieties to adopt formal conflict

of interest standards. Publicly traded for-
profit entities are guided by the conflict
of interest pravisions of Sarbanes-Oxley.
The Internal Revenue Service (IRS)
strongly advises nonprofit entities to adopt
conflict of interest provisions. Further,

in many instances, state and local public
entity laws impose their own conflict of
interest standards.
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No matter what the seructure of the
governing board, a clear conflict of inter-
est policy is an important mechanism to
ensure that personal or business conflicts
do not taint a board member’s decisions.
A conflict of interest policy, applicable to
corporate officers and board members,
should include the following:

B Provisions related to ideatification
and disclosure of financial or other
interests and refated material facts

Procedures for determining whether

an individual’s interest may result in a

conflict of interest

# Procedures lor addressing the conflict
of interest after one has been identified

8 Procedures to ensure adequate record-
keeping

B Procedures ensuring regular distribu-

tion of the conflict of interest policy.

Many institutions find the IRS model
policy a useful starting point.” However,
this model can serve only as a starting
place because any particular policy will
need to comply with all applicable state
and local faws, such as those governing
public officials. The Sarbanes-Oxley Act
provides further guidance on appropriate
standards for disclosure, recusal, review,
documentation, and other details.

Public hospitals sometimes face addition-
al challenges when they develop a conflicts
policy. In many instances, certain board
miembers arc appointed by virtue of their
affiliation with constituency groups. For
instance, two positions on the Truman
Medical Centers board are reserved for
hospital medical staft, two for the main

faculty practice plan, and two for non-
managenient hospital employees. In
circumstances like this, where board con-
flicts will arise frequently, it is important
to ensure that the process is workable.
Further, board members who are appoint-
ed from designated groups niay be in
particular need of clear guidance regarding
their fiduciary duties to the organization
and what role they may play in decisions
affecting their constituent groups.

Training

Board member education is both required
by JCAHQO and highly advisable, For
newly created boards, an initial board
education and orientation retreat should
be planned and should include participa-
tion by senior management. This retreat
provides an opportunity to ensure that
all stakeholders are “on the same page”
with respect to their roles in governing
and managing the health system. After
the initial orientation retreat, the gov-
erning board and senior management
development sessions are typically con-
ducted separately, although periodic joint
meetings may help unify organizational
leadership and goals.

Orientation sessions, as well as ongoing
educational updates, should cover the fol-
lowing arcas:

Obligations associated with duties
of obedience, care, and loyalty

@ Roles and responsibilities of board,

officers, committees, and members

Financial management of the

organization
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@ Governing policies and procedures,
including bylaws and articles of
incorporation.

Public hospital board training and
development may need to address issues
not typically covered for other boards.
For instance, if the institution is covered
by open meetings and open records acts,
board members will need to learn what
constitutes deliberative discussions and
when and how these may occur. On the
other hand, they will need to understand
when they can meet in private or execu-
tive session and what activities can be
undertaken at those times.

Board Leadership in the Communify

One important function of a board and
its members is to serve as advocates for
the hospital in the community. The hos-
pital may be threatened with cuts in local
funding, or it may need access to addi-
tional capital in order to take advantage
of new opportunities. Often, this means
convincing the public or elected officials
to permit the issuance of bonds.

Board leadership on behalf of the
public hospital may take many forms.
Some board members may feel comfort-
able going directly to legislators and
executives to plead the hospital’s case,
particularly if they have personal con-
nections with those officials. Other
board members may have a background
in grassroots organizing and may be
particularly skilled in going into the gen-
eral community to explain the hospital’s

need for financial support. In many
instances, public hospital boards can
profit from member experience in
public relations as the institution formu-
lates a media campaign strategy. As the
institution tries to compose an effective
board, scarch conunittees may want to
reach out to potential new board candi-
dates with these skill sets.

Board Role in Advocacy

In addition to advocating tor their facil-
ity in the community, a vital responsibility
of board members is to serve as advocates
in the public policy arena. Board mem-
bers can play a critical role in educating
policymakers about key issues affecting
public hospitals and their communities.
As with any public communication by

a board member, it is critical that both
the content and the mechanism of these
messages be carefully coordinated with
management and the board.

Often, issues that affect public hos-
pitals are determined in our nation’s
capital and in state capitals across the
country. It is cssential that public hos-
pitals actively participate in these public

‘policy debates.

In addition to hospital personnel,
board members can be an important
link to information for policymakers.
Policymakers receive information from
many sotirces on any given issue. One
of the most important sources of infor-
mation is from constituents, especially
highly credible, knowledgeable,and
respected voices. Board members are

NAPH

FEGAL STRUGCTTURE AND GOVERNANCH



uniquely situated as community leaders
to provide just such a voice on behalf
of the hospital.

There arc a variety of ways board mem-
bers can be an eftective advocate for their
hospital. At minimum, board members
should contact their own senators and
representative to educate the policymak-
ers about the importance of the hospital.
Other activities may include:

meeting with policymakers when they
visit the hospital

visiting with policymakers or their

staffin their local district offices to

discuss the hospital

& sending a letter or contacting policy-
makers by phone to convey the
importance ot a particular issue

8 traveling to Washington, DC, or to

the state capital to meet with legisla-

tors to discuss important policy issues.

Given their stature and leadership
role in the community, board members
can be effective advocates even if they
do not have a personal relationship with
legislators. This leadership status is an
important part of their role as a board
member, In addition, board members
should help the hospital by engaging
other influential community leaders,
especially those that are politically
involved, to help reach out to policy-
makers on behalf of the hospital.

Policyniakers need to hear from con-
stituents, and there is no one better
positioned than board members to convey
the extraordinary contribution public hos-
pitals make to their communities. Among
the many responsibilities of a board mem-
ber, advocating to policymakers is one of
the most rewarding and most important

in helping the hospital continue its success.
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CHALLENGES 1O

.-THE SAFETY NET

“The funding and organization
of the safety net have otways
been tenuous and subject to
the changing tides of poli-
tics, avaitable resources, and
public policies. Despite their
precarious and unsfable in-
frastructure, these providers
have proven to be resilient,
resourceful, ond adept ot
gaining support through the
political process.

“foday, however, G maors
compelitive hegith care mar-
ketplace ond other forces of
change are posing new and
unprecedentad challenges
1o the long-ferm sustoinabil-
ity of safety net systems and
hold the potential of having
a serious negaotive impact on
populations that most de-
pend on them for their care.”
SOURCE: institule of Medicine,
Amerlea's Health Care Safely
Net — Intact bul Endangered

{Washington, DC: Nalional
Academy Press, 2000}

The Challenges of Governing Public Hospitals and

Health Systems

Public hospitals face the same tiscal and comipetitive pres-

sures that confront the entdre health care mdustry in America.

However, they also shoulder unique burdens that result

from their safety net missions and their government status,

This chapter will examine certain legal,
regulatory, and political challenges largely
peculiar to public hospitals, as well as phy-
sician staffing issues of concern to public
health systems. Given their importance in
today’s environment, regulatory compli-
ance issues and the implications of the
Sarbanes-Oxley Act also will be examined.

Legal, Regulatory, and Politicai
Challenges

A landmark study released in March 2000
by the Institute of Medicine clearly
suminarizes the situation of safety net
hospitals (sce sidebar).

The last decade has seen a dramatic
transformation of the role of the hospital
in our nation’s health care system, with
a profound impact on every important
element of that system. From the way
we purchase and pay for health coverage,
to where and how we provide needed
care, the metamorphosis has been swift
and intense. New systems and networks
spring to life overnight, mergers and
acquisitions dramatically shrink the
number of players, and traditional pay-
ment mechanisms turn upside down in
a heartbeat.

These trends have resulted in a number
of health systen: changes with implications

for the financial viability of all hospitals.
For example, purchasers (public and
private) continue to form ever-larger
coalitions to demand health cost reduc-
tions. And despite some notable failures,
in many parts of the country successful
providers have responded by developing
fully integrated region-wide delivery sys-
tems. Ultimately, only the strongest and
most thoroughly integrated systems will
survive; the ability to control costs and gen-
erate strong patient satistaction will be key.
The pressure is especially acute for those
public hospitals and health systems that
rely most heavily on federal, state, and local
government funding to pay for their wide
range of primary, acute, and public health
services. For most such systems, market
pressures are intensified by a varicety of
factors that have far less, ifany, eftect on
their competitors. These include:
B the continuing increase in the unin-
sured and underinsured in many areas
g reductions in Medicaid funding and
local support
& the impact of immigration reform
B greater competition for Medicaid
paticnts
the explosion in managed care
a responsibility for public health and
other community services
@ tettered governance
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& the obligation to conduct sensitive
business in the public eye

# other cumbersome political or
bureaucratic obstacles,

Many public hospitals have found that
public status, in itself, precludes them
from implementing efficiencies or taking
other steps that private providers use to
improve their operating margins. These
barriers may inclade the following:

Decision Making: Many public hospital
systems are subject to nwltiple layers of
strategic or operational decision muaking,
which often preclude a rapid response to
critical issues. In a swiftly evolving regula-
tory and competitive environment, public
hospitals often lose out on important
opportunities for want of quick, decisive
action. While a multi-level approval pro-
cess enhances accountability and serves

as an important check on the prudence
of engaging in such endeavors, the lack
of speedy consideration can result in loss
of valuable opportunities.

Budgetary Inflexibility: Close budgetary
oversight sometimes deprives the hospital
of needed flexibility to deploy resources
effectively and to respond to constantly
changing needs. Further, with the
amount of state or local funding often
dependent on the size of the hospital
deficit, the incentive to maximize rev-
ere may be inadequate.

Capital Access: Although many major

deteriorating capital infrastructure, gov-
ernment entities otten are subject to
constraints on their ability to raise capital
{such as limits on total bond capacity).

In other cases, the hospital’s legal struc-
ture or its fiscal relationship with local
government may preclude access to vari-
ous capital financing options.

strategic Planning: Confidential decision
making is critical for effective strategic
planning in a competitive local health
market. While open meeting and records
requirements associated with public sta-
tus may be an important aspect of public
accountability, in many cascs they also
preclude confidential planning. Public
hospital systems often are required to
hold even strategic planning meetings

in public, allowing the competition to sit
in and listen to their most sensitive plan-
ning, marketing strategy, recruiting
goals, and other information. This can
place the public hospital at a serious dis-
advantage vis-d-vis private competitors
in the same market. Morcover, public
providers often lose opportunities to
contract or venture with private practices
and providers because the private entitics
do not wish for their transactions to be
subject to these Jaws.

Jolnt Ventures and Entrepreneurial Activity:
Legal constraings often prevent public
hospitals from entering into affiliations
or joint venture arrangements that may
be necessary or beneficial. Success or
even survival in today’s market hinges
on cost containment, patient satisfaction,
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demonstrated quality, and the ability

to offer payers cither a fully integrated
health system or one or more of its criti-
cal components. In order to respond

to the challenges of managed care and
greater patient choice, today’s public
provider must be able to recruit the
highest quality physicians and to estab-
lish for them an integrated system with
private pareners that ofters the best fit in
terms of services, location, culture, and
other factors. However, for reasons rang-
ing from restrictions on uses of public
funds to a potential partner’s reluctance
to deal with a public provider or a par-
ticular unit of government, public
hospitals often suffer from an inability
to contract with their ideal affiliates.

Civli Service and Collective Bargaining:
Complex civil service ordinances otten
impede hospitals from recruiting, pro-
moting, or retaining qualified health care
persotinel. Pay scales or benefits frequently
cannot be adjusted quickly enough to
respond to the local market, and health
care professionals, frustrated with a
lengthy and cumbersome application
process, imay choose to apply elsewhere.
This is an increasingly important issue,
given the current shortage of registered
nurses and pharmacists.

Procurement: Many local government
procurcment constraints may be man-
ageable for typical government activities,
but they arc unsuitable for the hospital
industry, Under most procurement stat-
utes or ordinances, the hospital cannot

independently purchase necessary medi-
cal equipiment because these high-cost
items exceed statutory thresholds. Access
to discounts typically enjoyed by private
hospitals, through group purchasing
organizations or otherwise, is often
limited. Acquisition delays impede the
efficiency of hospital operations and
occasionally compromiise patient care.

In certain instances, procurement rules
actually may raise costs by rewarding
equipment leasing at prices below certain
thresholds rather than outright purchase.

The Implications of Sarbanes-Oxiey
for Public and Nonprofit Hospitals

The American Competitiveness and Corporate
Accountability Act of 2002, commonly known
as the Sarbanes-Oxley Act (or SOX), was
enacted in order to protect investors and
restore public trust in ULS. capital markets,
after several corporate and accounting
fraud schemes were exposed in 2001 and
2002.Although only a small subset of public-
ly traded corporations are subject to SOX,
most for-profit companies are implement-
ing similar audit and compliance policies
in an cflort to demonstrate financial
accountability and responsibility.
Nonprofit and public institutions are
not required to comply with Sarbanes-
Owley standards. These organizations
are not directly governed by SOX, and
many of the initiatives required of publicly
traded corporations would be prohibi-
tively expensive for them to implement.
Nonctheless, many nonprofit and pub-
lic institutions are looking towards SOX
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standards as reference points for their
own internal efforts to improve transpar-
ency and accountability in their internal
governance. Many are incorporating
SOX-like features into their own policies
and procedures, and for this reason,

we provide an overview of the act and

its requircments,

Adopting SOX “best practices” may
lessen potential Hability for board mem-
bers, e.g., by documenting diligence in
oversight and other board duties. In addi-
tion, adoption of best practices may be
useful in recruiting potential board mem-
bers, who may hesitate to serve in an
organization that lacks these safeguards.

Audit and Complianee

The Sarbanes-Oxley Act imposes many
new financial and accounting require-
ments on publicly traded companies
subject to the legislation, with the expec-
tation that these new requirements will
strongly influence the “best practices”
standard for many other organizations.

Audit and Compliance Commitiee:

A key element of SOX s the establish-
ment of an audit and compliance
committee of the board to oversee the
organization’s financial and auditing
procedures. Public and nonprofit health
systems should maintain board commit-
tees closely resembling the audit and
compliance comimittees that SOX envi-
sions. These audit and compliance
committees, comprised of independent
members of the governing board, are
intended to be free of influence from

management and others. Accordingly,
these committees have the authority
and autonomy to work directly with
internal and external auditors, as well

as with legal counsel hired in connection
with the corporation’s auditing process.
Other responsibilities can include fol-
lowing up on recommendations to
revise internal financial processes and
controls, as well as serving as a resource
by which employees can raise ethical
questionts and concerns directly to the
governing board. In some companies
this committee also assumes responsibil-
ity for oversceing nou-finance-related
compliance issucs.

Auditor and Accountant Oversight:

To avoid conflicts of interest for an
accounting firm auditing an organiza-
tion, many corporations now prohibit
their auditor from simultaneously
cngaging in non-andit services for the
corporation. Some policies go so far

as to require pre-approval by the audit
and compliance committee of all non-
audit-related engagements, to ensure
that no conflicts of intercst could thwart
financial (or non-financial) assessmcents
of corporate activities. Ifit is anticipated
that a public or nonprofit health system
will engage its current or future auditor
for non-auditing services, the board
should consider developing and imple-
menting formal auditor oversight
policies to avoid conflicts of interest.

Rotating Leadership by the Independent
Auditor: Corporations subject to SOX
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must rotate the lead partner of the com-
pany's audit team every five years. In
addition to providing a check on the
relationship between a corporation’s
management and the leader of the audit
team, this policy provides a natural time
for the auditor and audit and comphance
committee to review the policies and
procedures used to evaluate the corpora-
tion’s finances; the policy is highly
recommended for public and nonprofit
health systems as well.

Audit Foltow-Up and Resofution: Many cor-
porations have set up a formal policy to
periodically review internal accounting pro-
cedures, including the implementation of
recommendations from the auditor. Some
companies delegate these responsibilities
to the audit and compliance committee;
some assign theim to senior management,
with oversight authority resting with the
audit and compliance committee. 1fa
similar process is not already in place,
the board should promptly review and
improve its internal audit processes and
follow up on auditor recommendations.

Financial Disclosure Pollcy: Another
significant element of SOX is companies’
obligation to disclose and explain any
inaccuracies in financial statements and
reports, as well as to disclose related
internal policies and procedures that
the company has adopted. Examples of
these policies include:
# a code of conduct for senior financial
management regarding conflicts of
interest, as described below

B knowledgeable certification by senior
management that financial reports
are accurate and are not misleading
and that the company has complied
with applicable financial regulations

@ timely disclosure of any errors
in financial reports and of the
controls implemented to preclude
their repetition.

Knowledgeable, personal certification

of the accuracy of tinancial reports by
one or more members of senior man-
agenment {e.g., the president, executive
director, or CFQ) is advisable, if this is
not already done. The duties of the
audit and compliance committee should
include explicit review of any reporting
errors or other financial errors or irreg-
ularitics and approval of remedial action.

Adequate and Accurate Documentation:
As part of their new finance-related poli-
cies, many corporations are instituting
documentation policies to ensurc that all
financial data arc presented in accordance
with Generally Accepted Accounting Prin
ciples (GAAP), Governmental Accounting
Standards Board requirements, or other

applicable principles. Some of these poli-
cies further specify that all inancial,
accounting, and cost data must be capa-
ble of being audited, consistent with
good business practices and to the extent
this is both effective and efficient for the
corporation’s operations. Although
many heaith systems have adopted these
practices, board members should con-
sider adopting a formal policy requiring
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ongoing compliance with GAAP or
other specified accounting principles.

fhics and Conflict of Inferest

The Sarbanes-Oxley At requires the adop-
tion of several reforms related to ethics
and conflict of interest. Many organiza-
tions not covered by SOX are adopting
similar reforms,

Codes of Ethics: Companies subject to
SOX must adopt a code of ethics for senior
management responsible for corporate
financial matters. Many organizations
have taken the opportunity to institute a
code of ethics applicable to all employees,
officers, and directors. Boards of public
and nonprofit health systems arc encour-
aged to adopt similar codes of conduct
that apply to all individuals who engage
in activities on behalf of the organization,
regardless of their positions.

The code of ethics should establish
standards to promote:
g2 honest and ethical conduct
@ the avoidance of conflicts of interest
full, fair, accurate, and timely disclo-
sure of annual reports and other

financial statements

compliance with all applicable gov-
ernmient laws, rules, and regulations
@ accountability for adherence to the code.

In addition, the code of ethics could
address issues such as the acceptance of
gifts and honoraria. As with all governing
documents, the code of ethics should be
updated regularly, especially as applicable
laws, rules, and regulations are amended.

Conflict of iInferest: Under SOX, companies
must adopt policies prohibiting actual and
potential conflicts of interest in decision
making. Conflict of interest policies reduce
the risk of “insiders” such as officers, board
members, and sharcholders making deci-
sions that may benefit themselves rather
than the best interests of the corporation.
Public and nonprofit health systems have
similar concerns, and most have adopted
compliance programs with conflict of
interest policics. The SOX conflict of inter
est provisions go deeper than the “board
only” provisions described in Chapter 3 in
that these policies also need to extend deep
into the organization to reach employees.
The conflict of interest policy should
obligate employees of the organization to
comply with specific guidelines address-
ing actual or potential conflicts of interest.
Employees should be required to disclose
any actual or potential conflict of interest,
and business transactions that result in
special fringe benefits, bonuses, or other
windfalls also should be addressed. Such a
policy is especially critical at a health care

organization, where patients or other
health care consumers may be adverscly
affected by business decisions motivated
by self interest.

General Governance

The Sarbanes-Oxley Act inspired several
significant non-financial reforms that
are likely to be beneficial for public and
nonprofit health systems,

Confidentality/Anonymity Palicy: SOX
requires that companies subject to its
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provisions cstablish procedures for
employees to submit complaints, includ-
ing anonymous complaints, to cultivate
a culture for the prevention, detection,
and resolution of activities or events that
do not comply with laws, regulations,
and corporate policies, These companies
also must establish procedures to follow
through on all submitted complaints.
The most common approach that cor-

porations have adopted is a confidential
“hotline,” although a small organization
may find this approach impractical.
Nonetheless, the board should establish
a method by which employees may
submit comments and complaints, anon-
ymously if desired. The responsibility for
receiving such comments niay be placed
with a member of the audit and compli-
ance committee, perhaps as an additional
alternative to reporting to a member of
management. This could help minimize
any reluctance to speak out and ensure
an outlet for complaints involving the
designated member of management.

Non-Reiribution Policy: To further
encourage employeces to report question

able accounting or auditing matters,
SOX prohibits firing, threatening,

or otherwise harming any employee
on the basis of the employee’s participa-
tion in an investigation into potential
violations of SOX or other corporate
responsibility laws, Nonprofit organiza-
tions have adopted similar policies to
protect employees from retaliation

or retribution. Such policies must be
drafted with care, as they typically

entitic whistle~-blowers to reinstatement,
back pay, and special damages in appro-
priate citcumstances.

Record Management Pollcy: Many com-
panies also have implemented policies

on the retention and management of the
organization’s documents, both elec-
tronic and paper. These policies are often
intended to address documentation related
to financial statements, implementation
and management of the confidentiality
policy, and any investigation that occurs
as a result of these policies. It is also
important to address the retention of
less formal documents such as emails.
For example, many organizations have
chosen to delete email archives regularly.
Not only does this reduce necessary
storage space, but it can help avoid any
demand to conduct a costly review of a
multitude of trivial emails in the event of
a lawsuit. Docwment management and
retention policies must carefully balance
the need to retain important information
against the potential price of retaining
large and unnecessary archives.

Compliance

Given the proliferation in the number
of fraud investigations against health care
providers and in high-dollar judgments
and settlements, health care governing
boards are focusing increasing resources
on compliance oversight. Effective over-
sight of a compliance program requires
a governing board to apply duty-of-care
principles to the compliance function,
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and to ensure that an adequate reporting
system exists and is enforced. This allows
boards to measure the effectiveness of—
and establish accountability for—the
ongoing operation of the organization’s
compliance program. This is not a light
load to carry, especially in this era of
increased corporate responsibility. The
first compliance program guidance publi-
cation {from the Department of Health
and Human Services Office of Inspector
General (O1G) points out that executing
an effective compliance program requires
a substantial commitment by all the
members of a health care organization’s
governing board,

A governing board must take reasonable
steps to ensure that the organization’s
management appropriately carries out its
responsibilities and complies with the law.
A governing board is likely ask the nian-
agement most involved with the compliance
function—usually the compliance
officer—to explain the organization’s
comphiance program and, in particular, the
board’s responsibilities with regard to it.

Given that most members of a hospital
or health system governing board will not
have previous knowledge of compliance
principles and infrastructure, it is impor-
tant to conduct training programs for the
board in general and especially for the
relevant board committees such as audit,
finance, and compliance. Although there
are some very genetal aspects of compli-
ance education and training that can be
covered through education and training
seminars, the effective implementation,
operation, and oversight of a compliance

program extends beyond merely under-
standing its general components, Therefore,
in addition to understanding the general
clements of the compliance program, a
governing board should have knowledge
of the responsibilities of the various
involved partics, as well as of resources,
risks, standards, and reporting procedures
associated with compliance.

Board Responsibifity

A board should understand that an orga-
nization’s comphance function is not
necessarily a separate component from a
health care organization’s business opera-
tions; rather, compliance encompasses

all the organization’s existing business
operations, The board’s oversight of the
compliance program will require an adjust-
ment in the board’s existing monitoring
responsibility for the organization, not nec-
essarily an addition to that responsibility.
[n most instances, the existence of a com-
pliance officer and a compliance program
should provide the board with some: assis-
tance in carrying out its existing fiduciary
responsibilities to the organization.

Compliance Qfficer Responsibiliies
Directly tied to the board’s understanding
of organizational compliance is the board’s
understanding of the role of the compli-
ance officer and of those who provide
daily support in carrying out the compli-
atice prograin. In addition to clarifying
his or her responsibilities, the compliance
officer also should discuss his or her goals
in developing an eftective compliance
structure within the organization.
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Compliance Program Resources

In order for the compliance program to
reach its goals, the board must ensure that
sufficient resources are dedicated to set up
and operate the program. The board will
need to determine the extent of resources
to dedicate to the compliance program, in
terms of personnel and financial support.
As it comes to understand the compliance
structure within the organization, the
board should be able to effectively moni-
tor whether the resources devoted to
compliance are adequate.

Allocation of Responsibifity

Although the compliance officer is the
focal point of the compliance program,
the board should be aware that the com-
pliance officer cannot implement the
compliance program alone, and that oth-
er management personnel have essential
compliance-related responsibilities. If
responsibility for a compliance program is
nat allocated efficiently, implementation
will suffer, possibly resulting in deficiencics
that could have been avoided. For instance,
in those health care organizations with
internal legal counsel, that counsel will
play an extremely important role in man-
aging issues of legal compliance, issues
essential to promoting the overalt com-
pliance program. In some organizations,
legal counsel may have compliance-relat-
ed responsibilities commensurate with
those of the compliance officer to pro-
mote the effective implementation of the
compliance program. Therefore, it is
imperative that the board assess the roles
of management beyond the compliance

officer in both setting up and operating
the compliance program. In addition, the
board will need to ensure that manage-
ment is accountable,

Organization Risk Areas

Another important measure of compliance
program effectivencss will be the board’s
increased awareness of risk areas within
the health care organization. The board
should understand that risk areas evolve
with changing rules and regulations
applicable to health care organizations, and
it should also understand the benetits of
regular risk assessment. A risk assessment
may be performed by the organization’s
internal audit function or anyone desig-
nated by the compliance oftice, and it is
essential to the board’s awareness of new
organizational challenges. A risk assess-
ment also will inform the board’s
evaluation of management priorities and
the best method for allocating resources
within the compliance program.

Written Standards

Whether or not the governing board is the
final adopter of the written standards that
support the compliance program, includ-
ing the code of conduct and compliance
policies and procedures, the board should
urintain a full set of written standards as
a compliance program reference. The
board should be familiar with the contents
of these written standards and should
monitor them to determine whether they
provide an adequate foundation on which
the compliance program can operate.

As the compliance program develops, the
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board should gain a better understanding
of the program’s functions and may use
this understanding to suggest revisions
ar modifications to written standards or
the compliance program, as necessary.

Reporting

The compliance officer is a direct hnk
between the complance program arxd
the board and should regulaily report
to the board on the development of
the compliance program. Whether the
compliance officer reports to the board
quarterky or more often, that officer and
the board should establish criteria for
other circumstances when it would be
appropriate tor him or her to report to
the board, such as when the findings
from an investigation require reporting to
a regulatory or law enforcement agency.

Feedback
Feedback from the board in the form of
commnients, suggestions, and questions
should be encouraged because it indi-
cates the level of board investment in the
compliance function. The compliance
officer also can use feedback to determine
both the board’s level of understanding
of the compliance program and the areas
in which the board may need additional
information. However, while feedback
is important, absent extenuating circun-
stances, the board should not involve
itself directly in the management of the
compliance program.

The governing board should expect
the compliance officer to assist it in per-
forming its compliance oversight duties.

it should feel entitled to

® general education on compliance issucs,

@ the right to approve any compliance
action plan developed,

® periodic reporting on the status of the
compliance program, and

# direct communication with designated
committecs when significant compli-
ance issues arise.

Once the board understands the role
of compliance in the organization, and
its own responsibilities with regard

to the compliance function, it will be
able to invest in and lend its support to
developing an cffective and efficient
compliance program,

Physician Staffing

Public hospitals and health systems often
differ significantly from community hospi-
tals in their physician staffing arrangements,
In most community hospitals, physicians
are neither employees of the hospital nor
independent contractors, Rather, they are
independent providers on the hospital’s
medical staff who use the hospital as their
“workplace™ for complicated procedures.
Generally, community hospitals work with
their physicians to establish governing
bylaws that dictate who can practice in
the hospital and the rules governing that
practice. However, outside of certain admin-
istrative dutics or certain hospital-based
spectalties such as radiology or anesthesia,
community hospitals generally do not pay
physicians to provide medical services.
Physicians at these hospitals generally bill
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patients or third-party payers for medical
services rendered.

Public hospitals, in contrast to com-
munity hospitals, often serve a high
proportion of uninsured or underinsured
patients. The payer mix of the patients
utay be insufficient to attract communtity-
based physicians to provide services.
Consequently, many public hospitals
have to develop alternative strategies for
obtaining physician services.

Employing physicians is one option for
obtaining professional services, and many
public hospitals do employ physicians in
certain service areas. However, it can be
very expensive to staff an entire hospital
with physician employees. Most public
hospitals facing this issue have historically
affiliated with a medical school to obtain
professional medical services,

Under an academic medical center
affiliation mode), the hospital typically
will acquire the services of faculty physi-
cians and residents to provide medical
services, Residents are medical school
graduates who are licensed physicians
enrolled in post-graduate specialty train-
ing programs, The residents may be the
employees of the hospital or of the medi-
cal school, but typically they can only
provide services under the supervision of
a physician with a faculty appointment it
a designated training program. Resident
salaries are typically much lower than inde-
pendently operating physicians. Further,
the Medicare and Medicaid programs
typically provide enhanced reimbursement
to hospitals that serve as training centers
for graduate medical education.

The academic medical center affiliation
has potentially significant advantages and
disadvantages for the hospital. On the
plus side, the relationship typically allows
the hospital to acquire a higher caliber of
physician, in the form of faculty, than
would otherwise be willing to serve the
hospital’s patient base. Further, the overall
cost of acquiring physician services can be
lowered significantly by employing resi-
dents, Finally, the academic medical center
status can add prestige to the institution,

On the other side of the ledger, the
training program structure creates certait
inefticiencies for the hospital. First, resi-
dents tend to order many more tests than
experienced physicians, raising hospital
costs. Second, the requirements of training
programs are not always completely aligned
with best principles in customer care.
Many patients view the academic stathing
model, which often does not provide
continuity of care, as being unfriendly or
difticult to navigate. Third, individual
faculty members may rotate through other
hospitals or have other interests such as
research, which may divert their attention
from patient care services,

"The public hospital-nedical school rela-
tionship has a long history of promoting
excellence both in patient care and in edu-
cation. However, because these relationships
are often exceedingly complex, they require
significant oversight as well as maintenance
of strong lines of communication with
meedical school partners, A public hospital
board should expect that it will be consule-
ed from time to time about changes to or
issues arising from ties to medical schools.
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Restructuring Public Hospitals and Health Systems

With traditional sources of public revenues evaporating

and with new competitors for many of the services they

historically have provided, public hospitals and healeh

systems frequently feel the pressure to rely on aggressive

reforms to keep pace and to continue Hinancing thetr

multiple missions.

Some form of restructuring is often con-
templated as a means of improving the
viability and competitiveness of public hos-
pitals, Such steps are not always part of an
offensive strategy, however. Sometimes
statc or local government entities seck to
restructure or*privatize” their public hospi-
tal systems out of fear of growing subsidics,
regardless of the implications for the health
system’s multiple missions. In other cases,
external parties have promoted reorgani-
ration as a means to their own ends, such
as gaining control over a competitor or
gaining entry to new markets, For instance,
a competing hospital system may propose
acquiring or managing the local public
hospital. In any case, the concept is often
provocative, galvanizing employees, medi-
cal staft, or patient advocates into strenuous
and protracted opposition. Even wherc
there is general consensus and strong
political support, many restructuring ini-
tiatives have failed for lack of adequate
planning or resources or the relative weak-
ness of one or both parties.
Notwithstanding these concerns,
restructuring can be an important tool to
help level the playing field for public hos-
pitals and health systems. Reorganization

can take many forms, from simply restruc-
turing a hospital {or a city ot county
agency) into a separate public organiza-
tion, to privatizing through sale, merger,
or lease with an existing private nonprofit
or for-profit health system.

The key goals of a public hospital reor-
ganization, whatever form it may take,
often dictate the structure selected. Moti-
vations range from the defensive (e.g., fear
of the need for increasing funding or fear
of fierce competition) to the constructive
(a desire to improve the efficiency and
competitiveness of a public system), Most
often, it is a mixture of the two.

It is important to note at the outset
that the reasons for a proposed restruc-
turing must be sufficiently compelling to
justify the costs of implementation and
outweigh the loss of the benefits and pro-
tections that the current government
status affords a hospital or health system.
For example, in some cases a governnicent
structure provides sovereign imnunity
protections or easicr access to capital
through the issuance of lower-cost tax-
exempt “general obligation” government
bonds. Also, public entities in somv states
are given extra benefits under Medicaid
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reimbursenment methodologies. On the
other hand, being structured as a state,
county, or city agency or departinent,
with no independence, may subject pub-
lic hospitals to unacceptably burdensome
constraints such as slow and cumbersome
decision making, ill-suited civil service
requirements, complex procurement
rules, or sunshine laws that prevent effec-
tive planning. These constraints can lead
to severe fiscal and competitive disadvan-
tages. They may ultimately diminish the
financial viability of a public system and
its ability to carry out its mission without
increased taxpayer funding. The caretul
balancing of these public benefits and
constraints must play a critical role in
decisions to restructure.

Powerful justifications exist for restrac-
turing when a host of legal, administrative,
and financial obstacles have an adverse
effect on the patient care mission of the
hospital or place the public hospital system
at a disadvantage in relation to its private
counterparts. While most government
rules, regulations, and constraints exist
for valid reasons, the operation of a health
system-—including acute care hospitals,
stand-alone clinics, managed care, and
medical education functions—is funda-
mentally different and often far more
complex than most of the government
functions for which such legal and
administrative controls were created.
Institutionally, a hospital comprises a set
of intricate and interrelated programs and
tunctions operating in close proximity.

L sum, in response to these pressures,
the goals of reorganization are usually

multifaceted and include at least some of

the following:

B Enhance competitiveness

@ Maintain public/safety net mission

8 Reduce or stabilize dependence on
tax dollars

#w Reduce financial risk to local

govertninent

Create a dedicated board for nimble

decision making

Improve personnel system
Maintain public accountability
Streamline purchasing
Reduce bureaucracy

Enhance access to capital

B E E R ER

Enhance professionalism/managerial
autonomy

Depoliticize operations

Retain public funding

Public Hospital Closures

Since 1979, the United States has expe-
rienced a number of public hospital
closures, Typically, public hospitals in
smaller, rural areas have been most at risk,
but some large urban hospitals also are
struggling. Many factors have contribut-
ed to these closures. For example:

Public hospital revenues have been
sutfering since the 1990s, when fiscal
pressures began to intensify due to public

programs and managed care, which cut
payment levels and reduced admissions.
& Moedicaid managed care wansferred
patients to lower-price settings, and
competition has increased for Medicaid
patients due to cutbacks under private

managed care.
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@ Expenses are high duc to rising costs of
health care generally and to the increasing
numbers of uninsured patients seeking
out public facilitics.

@ Public hospitals often have high costs
due to low-income patients with poor
health status, high staft-to-patient ratios,
and outdated facilities.

@ Public hospitals often have less man-
agement flexibility and access to capital,
and they have greater difficulty respond-
ing to challenges than their private
competitors.

B Localities are averse to raising taxes.™

Philadelplia General Hospital and
District of Columbia General Hospital
are examples of large public hospital
closures. The 1977 closure of Philadel-
phia General Hospital, the oldest hospital
in the United States and among the most
prestigious teaching hospitals in the
country, was onc of the most studied and
debated public hospital closings in the
past several decades. In the 1950s, medical
school residency programs began to favor
aftiliation with public hospitals, and in
1938 Philadelphia’s Democratic adminis-
tration pushed through an affiliation plan
that involved five area medical schools in
the operation of Philadelphia General
Hospital. Although the goal was a reorga-
nized hospital under private management,
in practice no one—including the munic-
ipal government—remained ultimately
responsible for Philadelphia General.

The last years of the hospital’s operation
were marked by declining patient vohame,
deterioration of the physical plant, and

lack of interest on the part of the city and
the medical community. The hospital’s
closure in 1977 was accompanied by the
cstablishment of six outpatient centers,
the Philadelphia Nursing Home, and
continued outpatient services at Philadel-
phia General for an additional year.
Nonetheless, it rematns unclear whether
the hospital’s patients were absorbed by
other facilities, or whether their health
care needs simply went unmet.™

More recently, the closure of DC Gen-
ceral Hospital, the only public hospital
in Washington, DC, shows that legal and
governance restructuring alone will not
necessarily save a troubled medical cen-
ter. In the 19505, DC General was owned
and directly operated by the District
of Columbia as the major provider of
care for indigent residents in Washing-
ton, DC. After serious ongoing financial
and patient care problems, as well as a
loss of accreditation from JCAHO trom
1975 until 1978, it was restructured in
1077 by the addition of a dedicated board,
operating until 1096 as the DC General
Hospital Conunission.™

While the new board improved the
situation, the hospital did not thrive, and
by 1996 the city decided to create the
quasi-independent 1DC Health and Hos-
pitals Public Benefit Corporation to
operate the District’s public hospital and
conununity health clinics with significant
autonomy. Unfortunately, the District
was expericncing a major financial cri-
sis at that time, and before the new PBC
began operations, a federal Financial
Control Board was granted broad powers
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over all components of District govern-
ment. The PBC was never able to use
much of its legislated authority, and as a
result of this inability, together with man-
aged care, decreasing population, and
other difficulties, the PBC was unable to
turn around the performance of the city’s
health system. DC General experienced
declining admissions, administrative and
quality issues, rising costs, a deficit of
more than $95 million, and an out-of-
date physical plant that would have cost
$110 million by 1999 to renovate. At that
point, more than two-thirds of the city’s
uninsured were going elsewhere for hos-
pital care.

Despite opposition from the City
Council, hospital employees, private hos-
pitals, and community activists, the PBC
was dismantled and DC General Hospi-
tal was closed as an inpatient facility. The
hospital’s inpatient services and trauma
care were to be transferred to Greater
Southeast Community Hospital #'The
DC HealthCare Alliance, a public-private
partnership between the city and pri-
vate health care providers led by Greater
Southeast, replaced the PBC in 2001.%

A dozen DC General outpatient depart--
ments and a satellite emergency room,
run by Greater Southeast, remained
open until 2003. Immediately follow-
ing DC General’s closure, nearly every
private hospital in the arca experienced
an increase in emergency roont visits,*
Ironically, the exception was Greater
Southeast, which was expected to pick
up the slack when DC General closed.
However, plans for a new trauma center

at Greater Southeast never came to frui-
tion, and Greater Southeast and its parent
company filed for bankruptcy protection
in late 20027

In 2003, the Council of the District
of Columbia passed a resolution directing
DC Mayor Anthony Williams to negoti-
ate with Howard University to develop
a public-private partnership to build a
new state-of-the-art teaching hospital on
the grounds of the former DC General
Hospital. An agreement was signed by
the Mayor and the President of Howard
in January 2005, Under this agreement,
which was submitted to the District
Council for approval, the University and
the District would split the estimated cost
of $400 million to build the new hospital,
which is to be called the National Capi-
tal Medical Center (NCMC). While it
is clearly intended to provide inpatient
and outpatient services (including trauma
care) to the under-served residents of the
parts of the District previously served by
DC General, the 230-bed medical com-
plex “fwould] not be a poor person’s
hospital,” according to the Mayor, Rather,
the NCMC would have multiple mis-
sions and would be intended to serve a
broad range of populations, including the
insured. At this writing, the proposal has
become bogged down in a fierce debate,
fed in part by the opposition of other
District hospitals with which the new
hospital would compete. The Districe
Council itsclf appears to be almost evenly
divided on the issue, with some members
arguing that an ambulatory care facility
or free-standing emergency room would
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better meet the needs of the local popu-
lation.*® As of May 200§, Mayor Williams
has appointed yet another task force to
assess the city’s participation in the hospi-
tal venture.”

Evaluating the Status Quo and
Identifying Needs

Many public hospitals and health systems
explore reorganization or restructuring
from time to time, The driving factor is
often a culminating event following a
series of long-standing frustrations. The
hospital may have experienced a sig-
nificant challenge, lost a political battle,
or missed a significant opportunity. Either
nanagement leadership or the governing
body may see restructuring as the sotu-
tion to a litany of problems,

However, a restructuring initiative
will rarely solve all of an institution’s
problemis. At best it will remove certain
barriers to success. Further, undergoing
a restructuring can generate significant
costs, in terms of both financial outlays
and good will with core constituencies.
The process merits careful deliberation,

The first substantive step i this process
should be to examine the public health
and hospital system as it is now.
@ What are its strengths and weak-
nesses? W hat functions does it perform
well? What functions are more difficult
to fulfill?
@ What aspects of its legal structure
enhance its ability to attain its goals and
what aspects hinder its pertormance? For
example, in some cases the public entity

structure provides easier access to capital
through the issuance of lower-cost tax-
exempt government bonds. On the other
hand, the public structure may be subject
to sunshine laws, civil service require-
ments, or procurement procedures that
lead to inefticiencics.

# What are the system’s operational
strengths and weaknesses? For example,
the dedication of staff may be one of the
greatest assets, Any change that is per-
ceived to impair compensation, benefits,
or job stability could have a significant
negative impact on morale, On the other
hand, a decaying infrastructure and
insufficient capital to renovate may be
infringing on the institution’s ability to
attract and retain patients.

8 How does the corporate culture aftect
operations? Operationally, perhaps the
safety net mission has enabled the insti-
tution effectively to reach out to sectors
of the community that are neglected by
other providers. On the other hand, a
longstanding mission of serving all who
walk through the door may impede
behavioral changes required among staft

to operate ina managcd care environment.

It is often helptul to catalog the system’s
strengths and weaknesses in an organized
fashion as a starting point. Ideally, such
a catalog is developed with the input of
many individuals connected with the
health systemn. Many hospitals have found
it useful to have outside assistance in
interviewing key stakcholders to solicit
their views on the institution. Sometimes,
when assured that their remarks will not
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be attributed, these individuals are more
willing to open up to outsiders who can
therefore elicit more accurate and pen-
etrating observations. In any case, soliciting
widespread input should lead to a more
useful assessment of the status quo (and at
the same time serve some of the commu-
nication goals discussed below). Once
such a list is developed and agreed on, it
can serve as a basis for comparison of
proposed reorganization options,

Another major consideration in the
restructuring process is ensuring the per-
ccived objectivity of the decision makers.
In most cases, one or more of the key
constituencies, such as patient groups,
advocates for the poor, physicians, and
hospital employecs, will be deeply suspi-
cious of any potential change. Even if the
decision makers ultimately identify the
best solution for local needs, the reseruc-
turing may be doomed politically if there
hasn’t been sufficient community “buy-in.”

Consequently, the first step in reorga-

nizing a public hospital generally involves
laying out a rationale for the change
and developing credible support for it.
Often the process is begun through the
appointment of a public commission.
For example, the merger of Boston City
Hospital (BCH) and Boston University
Medical Center (BUMC) grew out of a
1994 report of a mayoral comimission.

[n some cases an internal task force or
commiittee with a lower public profile
than a public commission may be desir-
able, particularly where it is not yet clear
whether reorganization is the desired
outcone. In this case, if the internal

process leads to a decision to move for-
ward, a more public process subsequently
can be established to lay the political
groundwork. Indiana University Medical
Center convened a 14-member joint
steering committee composed of key
administrative personnel from institutions,
physicians, and the respective board chairs,
The charge to the conunittee was to con-
sider the feasibility of aligning the hospital
with Methodist Hospital of Indiana.

Some institutions find it helpful to have
an independent body study the hospital’s
situation and make strategic recommenda-
tions. The objectivity of an independent
body can lend needed credence to its
recommendations. The danger in such
an approach, however, is that without
sufficient political will to implement the
recommendations, the study will have
little timpact. For example, at least nine
separate studies were conducted on the
NewYork City Health and Hospitals
Corporations before a fiscal restructuring
agreement was concluded in 1992,

As a preliminary matter, those consider-
ing restructuring should consider whether
no action is the best action. Even the
process of considering restructuring can
impose costs on an institution, Key man-
agers must devote significant time to the
evaluation process, diverting them from
other dutics or opportunities. Further, a
significant investment in public relations
and outreach is needed to ensure that
the public has adequate knowledge of
the process. Threatened stakeholders
Inay COmNIEnce opposition campaigns
that exacerbate existing friction. For
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instance, labor unions may use the
restructuring discussions to galvanize
members to oppose not only the change
being contemplated but other issues

as well. Similarly, fearful members of
the dependent patient community may
seek opportunities to challenge the
hospital’s agenda with local government,
Finally, the uncertainty of possible change
almost inevitably takes some toll on
employee morale.

Given the costs of considering and then
implementing change, decision makers
must carefully consider the advisability
of maintaining the status quo or making
minor modifications to the existing
structure. Strategically, after creating the
inventory of issues arising from the hos-
pital’s current structure, it may be useful
to rank them in order of importance. In
certain instances, hospital leadership will
decide that certain issues must be resolved,
while other issues are of secondary impor-
tance. Other hospital leaders have stated
that they try to identify opportunities
where addressing 20 percent of the issues
will give 80 percent of the benefit. In this
context, there may be opportunities to
five with the status quo.

In many instances, minor modification
of local laws can help the hospital avoid
the trauma of major restructuring, For
instance, it cambersome procurcment
restrictions are perceived to be a signifi-
cant handicap, it is possible that the
solution may be separate local legislation
giving the hospital independent procure-
ment authority or at least the ability to
use group purchasing organizations. Sin-

ilarly, it is possible that a hospital could
work within local civil service restric-
tions if the local government human
resources authority is flexible enough
to create job titles and compensation
packages that reflect industry standards.
In addition, the local governing body
such as the city or county council may
be able to grant the hospital greater bud-
getary autonomy by tocusing on net
revenue and net expenditure budgets,
rather than budgeting by line itein,

On the other hand, the hospital may
operate under so many significant limita-
tions that maintaining the current
structure will, at best, continue to hobble
the institution or, at worst, lead it down
the path to failure. Decision makers eval-
uating the possibility of restructuring
should keep two principles in mind. First,
not all change is inherently good or will
solve problems. Second, institutional
leadership needs to focus on ssues that
are important over the long term, wheth-
er or not they are urgent today. Even
though structural barriers may not create
a crisis on any given day, they can, in the
long term, causc the institution to dete-
riorate to the point where it can no
longer compete.

Consensus on Goals of Change

It is important that early in the process,
key players achicve a consensus on the
goals of the reorganization. The goals may
flow from an assessment of the strengths
and weaknesses. For example, a key goal
may be to maintain the health systein’s
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nission, which is deemed its greatest
strength. Or it may be to address weak-
nesses by enabling the hospital to affiliate
or consolidate with other facilitics.

[n any case, it is often worth investing
time and energy to attain consensus on a
list of explicit goals for any change. With-
out such explicit agreement, the players
may find themselves pursuing conflicting
ends without even recognizing the differ-
ence of opinion. Early acknowledgement
of goals can help facilitate subsequent
decisions on the details of the reorganiza-
tion, as the options can be analyzed
against clear criteria.

Balancing Factors and Assessing
Structurgl Options

After developing a firm understanding
of the strengths and weaknesses of the
hospital system's current structure, and
having agreed on the goals and objectives
of a reorganization and any non-nego-
tiable constraints, the next task is to
determine which restructuring options,
it any, will meet the institution’s needs.
As Chapter 2 described, there are today

a wider variety of legal structures among
the nation’s urban public (or formerly
public) hospital systems than in any other
segment of the hospital industry. Within
cach category, variations can be devel-
oped to tailor the model to each system’s
unique needs.

However, restructuring options need
to be considered in the context of Jocal
legal and political considerations. Many
states have defined procedures to establish

public hospitals or to convert them from
one form to another. In these states, local
public hospitals can, if desired, undergo
conversion without the action of the
state legislature. For instance, California
has a statutory process for establishing a
hospital district.®

However, in other jurisdictions, special
state legislation would be required ata
minimum, and in certain instances, state
constitutional amendments have been
required, In Texas, for example, the state
constitution authorizes the creation of
hospital districts, From the time this pro-
vision was adopted in 1954 until 1962, six
hospital districts were created, each through
adoption of a new section of the consti-
tution creating the single district.™ A 1962
constitutional amendment finally granted
the legislature authority to create hospital
districts directly. A 1989 amendment to
this section clarified that these districts
could be created by general or special
law; % and today hospital districts contin-
ue to be created through both means.®

In the context of evaluating options,
decision makers need to take into account
what level of state government would
have to be involved in the restructuring.
In many states, legislatures are not in ses-
sion at all times and may only consider
new legislation at the start of the legislative
session. To the extent that the proposal
requires action at the state level, the pro-
cess could be significantly delayed.

Similarly, political realities need to be
taken into account. In many jurisdictions,
the local hospital is a major employer,
and hospital employees as voters may have
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significant clout with elected ofhicials. In
these instances, it 1may be politically infea-
sible or cost too much political capital
to seek a restructuring that dramatically
affects employce compensation, benefits,
or rights. In numerous instances, restruc-
tured hospitals have assumed employment
obligations cither identical or similar
to civil service systems that were part of
their previous operations.

To get a full perspective on the options,
it is important to present the status quo as
an option warranting tull consideration.

Launching the Restruciuring Effort

Although the substantive content ofa
reorganization plan is of paramount con-
cern to those affected by it, the experience
of manry public hospitals indicates that the
process by which that plan is developed
also will be important to its ultimate
success or failure. Laying the proper
groundwork can significantly increase
the likelihood that a reorganization will
take place. Following is a description of
some of the steps that can be involved

in this process and the factors to consider
in carrying out those steps.

Communicalion and Education

Ensuring proper comumunication

with key constituencies greatly improves
the likelihood of success in most reor-
ganization projects. While every system
(and every community) is unique, most
successful reorganizations have been
based on some degrec of enfranchise-

ment of key constituencies. In the rare
case where reorganization was effected
without widespread conmmunity support,
implementation took longer and success
was harder to achieve. Moreover, in

some such cases, the reorganization was
plagued by litigation and instability.

The abortive restructuring of one pub-
lic hospital in the carly 1990s provides a
telling example. Unanticipated litigation
and resistance of key members of hospital
leadership delayed the University of Col-
orado Hospital’s transition from a unit
of the Umiversity of Colorado Health
Sciences Center to a separate hospital
authority, The hospital sought to reorga-
nize in response to financial dithculties,
believing that it could be profitable if it
were freed from the state purchasing sys-
tem and personnel system, permitted to
develop partmership and joint ventures
freely, issue debt, and build financial
reserves. In 1989, the Colorado Legislature
passed fegislation permitting operation of
the University of Colorado Hospital as a
private nonprotit corporation. Flowever,
the constitutionality of the legislation was
challenged by the Colorado Association
of Public Employees. In December 1990,
the Colorado Supreme Court held that
the initial legislation gave the University
Regents so large a role that the hospital
in fact remained a public entity for pur-
poses including the civil service status of
its employces. As a result, the initial reor-
ganization had to be unwound after a
year’s operation,

The state legislature then passed
legistation establishing the University
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Hospital Authority as a separate political
subdivision of the State. The legislation
authorized the regents of the university
to execute a lease and transfer agreement
to the new authority. While the hospital
now had the necessary legislative author-
ity for the transition, failure to attain the
active support of internal hospital stake-
holders posed an additional challenge

to reorganization. While the president
of the university and the chancellor of
the health sciences center strongly sup-
ported the change, the regents resisted it
The reorganization could be implement-
ed only after the regents’support was
securcd. As the financial situation of the
hospital continued to erode, it became
necessary for the governor to intervene
to resotve the crisis. Though the process
of reorganization was ultimately a success
and the financial position of the hospital
improved, much delay and controversy
night have been avoided by securing
adequate support of the hospital system’s
stakeholders, both the employees and

the leadership.

Commumication is not a “one-shot
deal” It is not sufficient, for example, to
hold a community meeting and consider
the obligation to solicit community input
fulfilled. Rather, the need to inform and
be informed by key constituencies must
be considered at every step of the reor-
ganization process, For example, when
deciding how to identify the goals and
objectives of a reorganization, consid-
er who will contribute to the process.
Should the medical staff be given a for-
mal role? The employees? The unions?

The patients? The community at large?
Should the press be invited into the pro-
cess? Should the goal-setting be blessed
or even initiated by the local political
leader or legislative body?

This 1s not to suggest that every step
of the process must be completely open.
For strategic, logistical, and other rea-
sons, too much openness can be harmfudl,
Nevertheless, take care to consider incor-
porating broader constituencies into
each step where it is possible without too
great a sacrifice of efliciency or necessary
contidentiahty.

Who are the key constituencies to be
consulted, informed, or enfranchised?
The answer will vary from systen to
system, but at a minimum, they would
typically include the following:

@ Local Political Leaders: Because of their
ultimate power over the fate of most
public hospitals, the support of local pol-
iticians is an obvious must. The head of
the executive branch of local government
(the city mayor, the county administra-
tor, the governor if it is a state-owned
institution, etc.} is key, as well as his or
her top health aides. Local legislators (city
councilors, supervisors, etc.), particu-
latly those with special responsibility

for heaith affairs, may also be essential.

If state legislation will be necessary to
implement the desired structure, then

it is important to inform or involve the
relevant state legislators, as well.

B Clinical Staft: No reorganization can
be implemented without the coopera-
tion of the medical staft. Bringing
physicians, nurses and other clinicians
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into the process carly on will help ensure
both that they accept and support the
decision to reorganize and that the new
structure will mect their needs. Ina
teaching hospital affiliated with a medi-
cal school, the appropriate University
personnel also should be consulted.

# Non-Clinical Employees: Non-clinical
staff should be involved in the process as
early as teasible, including any unions
that may represent them. Public health
systems tend to be major employers in
their contmunities, and workers are
likely to have signiticant concerns about
any reorganization. Allowing rumors to
fester without direct communication can
only harm the process. Regular updates
at staff meetings and in employee news-
letters, and even a hotline or anonymous
question/suggestion box have been used
to encourage internal communication.
@ Patients: Obviously, patients will be
dircetly affected by the change. Given
that the hospital’s mission is to serve
their needs, it is worth the effort to
solicit their input. Particularly where the
hospital is the primary safety net facility
in the community, it may be necessary
to allay patient fears about ongoing
access to care. Patient advocacy groups,
neighborhood groups, health advocates,
advocates for the poor, representatives of
relevant minority/ethnic groups, and
similar organizations should be educated
and consulted.

& Business and Community Leaders: The
community at large also will be con-
cerned about the future of their local
public hospital. Hospitals generate

significant economic activity and affect
the local quality of life, so local business
and commumity leaders will be inter-
ested in the outcome and should be kept
informed. Further, if inembers of this
group do not already serve on the health
system'’s board, this may be an ideal
opportunity to secure the informed
involvement and support of community
leaders.

& Other Providers: Although other pro-
viders in the community need not be
brought into the decision-making pro-
cess, they should be briefed on the
reorganization plans as early as is consis-
tent with strategic goals (particularly if a
goal of the privatization or restructuring
is to enable the system to partner or
affiliate with others). Other providers
mmay have concerns about the reorganiza-
tion, such as the new entity’s ongoing
commitment to indigent care, the con-
tinuation of specialty services not readily
available elsewhere in the community,
and the enhanced competitiveness of the
reorganized institution, For more than
one public hospital, the opposition ofa
local competitor has derailed a reorgani-
zation at the eleventh hour; for others,
such as the Louisiana Health Care
Authority, major providers desiring to
safeguard safety net services offered criti-
cal support. 'To the extent it docs not
compromise its competitive position,
the health system can allay unwarranted
fears by giving other providers accurate
information about the reorganization.

@ Local Press: Although it would be
unwise to conduct all the details of the
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planning process in the press, open
comumunication with the media can be
important, given their influential role
in shaping public and political opinion.
To the extent possible, be responsive to
the press, maintain good relations, and
be sure that the information they have
is accurate. Judiciously dispensed, off-
the-record bricfings, open meetings,
interviews, and op-ed pieces are effec-
tive tools.

How should these constituencies be
involved? There are a varicty of means
to ensure their input. Regular formal
mectings serve a purpose but are not
sufficient in and of themselves. Repre-
sentation on advisory or decision-making
bodies (such as commissions, task forc-
es, etc.) is one option. Staff (whether
hospital/government staff or outside
consultants) should consult with each
of the affected groups early in the pro-
cess to gain an understanding of their
perspective on the status quo and their
objectives in a restructured environment.
If desired, the groups can be given an
opportunity to review or conunent on
proposed reorganization models. In some
cases, hospitals have circulated week-
ly newsletters to employees and other
interested parties to keep them updated.
Without making the process too costly
or unwieldy, the goal should be to pro-
vide these constituencies with maximum
opportunity for input, both to enhance
their commitment to the reorganization
and to ensure that the structure devel-
oped is substantively sound.

issues to be Addressed in
a Restructuring

This section provides a framework tor

addressing some of the central issues in

the design and implementation of a pub-

lic hospital reorganization. Specifically,

it addresses the following topics:

B Mission/Safety Net Responsibilities

@ Accountability, Managerial Flexibility,
and Autonomy

& Governance

Personnel

2 Funding

The treatinent of these issues will be
shaped by the overall character of the reor-
ganization. A fundamental consideration
is the degree of the local government’s
ongoing influence on and involvement
in the operation of the resulting entity.
This can range anywhere from significant
involvement to a hands-off transfer.
Another key factor is whether local deci-
sion makers intend to join two or more
previously independent hospitals into a
system, or whether they simply wish to
convert the public hospital into a new
freestanding hospital or health system.

Although the general form of the reor-
ganization will influence how the mission,
accountability, governance, and funding
are addressed, it is also true that issaes in
each of those categories will substantially
influence the overall structure selected.

Mission/Safely Net Responsibilities
While it must be recognized that some
public hospital reorganizations are under-
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taken by government entitics in order to
reduce taxpayer funding and exposure to
the cost of indigent care, the primary goal
_of many recorganizations is to preserve
and enhance the mission. Your system’s
mission may include (1) ensuring access
to care tor uninsured indigent patients;
(2) ensuring community access to certain
essential services, such as trauma, burn
units, neonatal intensive care units, etc.;
(3) providing community-wide preven-
tive and public health service; and (4)
providing medical education. While
restructuring or privatization is typically
intended to increase the competitiveness
of the system (e.g., broadening its payer
mix beyond the typical “public” patient),
a variety of mechanisms can help ensure
that the mission continues to be fulfilled.

Defining an Enforceable Obligation:

If control over the public health system
will change hands, it is generally desir-
able to make adherence to the mission
enforceable in some fashion. However,
given the inevitable tension between

the potentially boundless costs of ful-
filling a broadly stated mission, and fiscal
reality, it is critical to draw a reasonable
balance in crafting the new system’s obliga-
tions. For example, a broad requirement
to provide medically necessary care to all,
regardless of ability to pay, could either
bankrupt a system without general tax
revenues to rely on, or subject it to a
costly lawsuit if it tried to limit such care.
On the other hand, an overly general
statement may not be treated as enforce-
able, thus also defeating the initial intent.

This highlights another source of ten-
sion in defining such obligations. It is
important to set out the obligation with
sufficient specificity to ensure that it is
enforceable. However, the needs of the
commuuity may change over tine, so there
is 2 danger of locking in requirements that
soon cease to serve their purpose. Sii-
larly, there is a tension between the need
for standards, which can change with
conymunity needs, and the desire to make
it difficult to eviscerate the mission in the
future through amendment.

In short, the challenge is to memori-
alize the mission so as to protect it from
those who may wish to abandon it in the
future, while providing adequate flexi~
bility and discretion to address unforeseen
needs and financial limitations.

One method of addressing some of
these issties, at least where reorganiza-
tion is accomplished through legislation,
is to include broader language—perhaps
a statement of mission or purposes—in
the statute, while reserving specific obh-
gations to a contract. In addition, the
financial stability of the new health system
can be protected contractually, by tying
its uncompensated care obligations to
the receipt of payments by the local gov-
ernment, though this does not in itself
guarantee that the needed levels of service
will in fact be funded.

There are a number of approaches tor
preserving the mission. Legislation cre-
ating the Denver Health and Hospital
Authority, for example, used both the
statutory statement of mission and con-
tractual obligations. The statute sets out
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a four-part mission including “access to
quality preventive, acute, and chronic
health care for all the citizens of Den-
ver regardiess of ability to pay,” and
further requires that transfer of assets

to the Authority be conditioned on a
contract by which the Authority agrees
to fulfill this mission. The contract, on
the other hand, is expected to quantify
the Authority’s obligation as well as the
City’s responsibility to fund it. In the
case of St. Paul-Ramsey Medical Cen-
ter {now Regions Hospital located in
St. Paul, MN), state legislation included
an unquantified requirement to pro-
vide carc for indigent patients, as well
as a commitment to provide “major or
unique” services currently provided by
the hospital {c.g., trawma center and burn
unit) for a five-year period, and thercaf-
ter, to the best of its ability.

"The mission may, of course, be pro-
tected through contractual agrecment,
whether or not statutory purposes are
enacted. For example, Harborview Medi-
cal Center had defined in its management
contract 11 categories of medically vul-
nerable populations that were to be given

“priority for care within the resources avail-
able.” In many cases, specitic requirements
are set forth in long-term documents,
such as a lease or other transfer document
that requires the consent of both parties
to amend. This can create an adequate
safeguard for important service obligations
while permitting the fexibility to alter
them if needed.

It also may be desirable to assign respon-

sibility for monitoring compliance through

statutory or contractual obligations. For
example, when Austin, Texas, contractu-
ally transterred city-owned Brackenridge
Hospital to a nonprofit competitor in
1995, 2 conununity board was created to
monitor the required access to care, qual-
ity, and paticnt satistaction, Failure in any
of these areas could jeopardize the city’s
payment of indigent care tunding. Sini-
larly, in Boston, one of the duties of the
Health Conumnission is to monitor com-
pliance with contractual obligations in
the operation of Boston Medical Center.

Funding the Mission: As suggested above,
the difference between good intentions
and full implementation of the public
mission may be the commitment of
funding from the local government.
Continued local funding is typically
necessary for a reorganized hospital or
health system, at the very least on an
interim basis, particularly if the system
undertakes to continue costly aspects ot
its mission. Because the health system's
ability to uphold its mission depends on
both “good policy” and adequate fund-
ing, the methodology used to determine
payments will be important.

Whether a city or county is legally
obligated to fund the hospital typically
depends on whether state law places
responsibility for indigent care on its
doorstep. Of course, even in the absence
of statutory obligations, the local gov-
erniment may undertake financial
responsibility for indigent care through
contractual agreement or on an ad hoc
basis through its annual budgeting process.
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Once it is established that the local
government will provide funding for the
health system, the method of calculating
the amount of funding must be deter-
mined. Typically, funds are provided in
one of two ways:

# An ad hoc basis through annual
appropriations

@ Formal payment for services rendered,
with or without a ceiling

The method chosen will depend on
the degree of oversight the local gov-
ernment wishes to exercise, the political
backdrop for the reorganization, and the
financial incentives desired for the system.
Thete is often a preference for provid-
ing payments for services rendered. This
helps increase the managerial autonomy
of the health system, create appropriate
incentives to provide cost-effective care,
and enhance the system’s patient care rev-
enues and thus its access to credit.

Ad hoc appropriations were 1most
connnon in earlier reorganizations. Here,
the annual payment or “subsidy” to the
health system is set during the city or
county’s annual budgeting process. [t may
be based partly or wholly on the pro-
posed budget of the health system, the
projected level of uncompensated care,
the prior year’s deficit, or other factors.
While in some cases, annual appropria-
tions provide a measure of security for
the hospital that its deficits will be filled,
this method often fails to provide appro-
priate management incentives and may
leave the local government, as well as
the hospital, with an unacceptable level

of uncertainty. Importantly, avoiding this
predicament may be a primary motive of
local governiments for spinning off direct-
ly owned hospital systems. The anoual
appropriations approach also can make

it difficult for systems to build needed
rescerves or fund balances.

The second method, formal payment
for services rendered, may be more
desirable, provided that reasonable limits
can be placed on the city’s potential Ha-
bility for funding while nmintaining a
reasonable level of payment for these
services. However, it may be a consider-
ation that the Centers for Medicare
and Medicaid Services (CMS), in a 2004
letter from CMS to Senator Charles
Grassley (R-1A), appears to place critical
importance on a local government’s
Tegal obligation to fund the health sys-
tem’s liabilitics without necessity ofa
contract between them. This position
and its ambiguities are discussed in detail
in Chapter 6.

In designing a tornal payment sys-
tem, the following approaches can be
considered:

@ Fee-for-service

@ Discounted charge, cost plus, or other
basis with or without annual ceiling

# Fixed fee contract

@ Capitated rate

The fee-for-service method may
be desirable for coupling the local gov-
ermment’s funding with the volume
of services. Fee-for-service payments
may be figured on cither a charge basis
or a cost basis, and there also may be
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a fixed annual ceiling. (If the ceiling is
too low, it may constitute a de facto

fixed fee contract.} Often the fees paid
by the city for indigent care reflect a
modest mark-up over cost. For example,
until 1990 the Memorial Medical Cen-
ter of Savannah, Georgia, received cost
plus 3 percent for services provided to
those certified under the county indigent
care program, Similatly, the city of Austin,
Texas, reimburses Seton Medical Center
for charity care up to a capped amount.
Seton Medical Center assumed man-
agement and control of the city-owned
Brackenridge Hospital in 1095.

The fee-for-service method has the
advantage of increased fairness and objec-
tivity, but it may not attord the budgetary
certainty desired by local government.
This can be addressed by an annual ceil-
ing or fixed fee contract, but that can end
up eliminating the relationship between
payment and level of services. And
though the health system’s obligation
ntay be limited to a fixed annual payment,
in practice, services are often provided
even after the designated funding has
been exhausted, because the institution
remains mission-driven regardless of its
legal structure.

Another alternative is a per capita
payment for covered lives, similar to
reimbursement to health maintenance
organizations. This mechanisim has the
advantages of predictability for the city
and creation of incentives to provide
cost-effective health care and preventive
care, But this alternative is impractical
unless there is sufficient data on the

covered population to set appropriate
capitation rates.

Accountability, Managerial Flexibility,
and Avlonhomy

A fundamential challenge in reorganizing
public health systems today is to retain a
bold and capable nanagement team and
ensure that it is empowered to carry out
its vision with a minimum of interfer-
ence but with appropriate oversight and
governance. The strategy for account-
ability may differ depending on whether
a public or private structure is chosen, or
whether new state legislation is adopted.

Reducing the Burden on Public Entilies:
A reorganized but still public health sys-
tem must be able to avoid the exposure
of sensitive information to competi-
tors (based on “‘sunshine” laws), delays
due to multi-layered decision mak-

ing or lengthy approval processes, and
otherwise becoming involved in the
complexity associated with public
endeavors. It takes a sensitive hand to
accomplish these goals while maintain-
ing adequate public accountability.

A number of potential strategies are
available to ensure a reasonable level of
accountability, particularly where public
funding or the use of public assets contin-
ues. In most cases, these problems can be
eliminated or ameliorated, even for a
public health system, through statutory
exemptions. For example, though it may
not be practical {or even desirable) to clim-
inate all open record and open mieeting
requirements if the hospital remains public,

NAPH

P HOAT STRUCTURE AND GOVERNANO B



it may be possible to extend exemptions
to include competitively sensitive issues
in addition to the more typical sunshine
law exemptions, Westchester County,
New York, adopted this strategy in draft-
ing legislation to reorganize its Medical
Center, by including an explicit sunshine
exemption for certain marketing strategies
and strategic plans,

If the decision is to undertake a less
radical reorganization through non-statu-
tory means, it may be more difhcult for
a public health system to obtain relief
from many of these constraints, Sunshine,
competitive bidding, procurement, civil
service, and other consequences (positive
and negative) of being a “public employ-
er,” and other statutory requirements
generally continue to apply. Even so, it
may be possible to amend certain of these
constraints through contract or through
local ordinance or resolution.

Ensuring the Accountabllity of Private
Entities: Full conversion to private status
should afford complete relief from “pub-
lic entity concerns.” However, given

the desire to provide accountability for
the continnation of the health system’s
mission and for usc of public assets, it
may be advisable to include contractual
requirements. To ensure that these
requircments are enforceable and remain
in effect over time, they are most often
included in the lease or other transfer
documents. Alternatively, these condi-
tions may be part of a service agreement
requiring certain public services, gener-
ally in exchange for public funding,

Accountability should be tied to funding
in this way only if it is acceptable to
relinquish public accountability if and
when the health system relinquishes
public funding,
A number of additional strategies for
enhancing the accountability of the reor-
ganized health system require that the
A fundamental

challenge in re-

city or county govermmnent retain the
right of approval of certain key decisions,
For example, the local government may . bli
. S . Al
retain some degree of control over board Organizing pubic
health systems to-
day 1s to retain a
bold and capable
I']'lﬂf]i}gCTHCi'}f rcam
and ensure that it
is clmpowered to

appointiments through nominating or

appointing one or more board members.
Siinilarly, local government may retain

approval of certain key acts, such as sale

of the facility, approval of management

contracts or elimination of certain safety

net services. The health system also

may be subject to periodic reporting i e

requirements and annual audits, One carry oul its vision.

common requirement, in effect at the

St. Paul-Ramsey Medical Center, is

that the Center must provide its annual

financial statement to the county, as

well as an annual report on improvements

to county property. Another commeon

mode of accountability is reversion of the

facility and other assets to the government

upon dissolution of the corporation or

the breach of certain critical statutory

or contractual requirements.

Bourd Structure

A strong and independent board brings
crucial vision, leadership, and perspective
to bear ot1 a health system’s present oper-
ations and its future. A balanced board,
whose members exercise independent
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judgment unimpeded by conflicting
loyalties, is essential to any system’s opti-
mal functioning. The board should
include a variety of relevant expertise and
a range of experience and perspectives;
and above all, it 1s critical that the mem-
bers be dedicated to the health system

and its mission.

Selecting Individual Board Members:
Many issues regarding the governance of
a reorganized health system are specific
to the type of reorganization being
undertaken. For example, a merger of
existing hospitals creates unique issues
involving the control and composition of
the resulting system’s board. In contrast,
if the reorganization involves the transfer
of the public hospital’s operation to an
existing system, the acquiring system’s
board may take over without internal
change. If the restructuring occurs with-
out combining with another system,

the central concern is to retain the best
of the current board and ensurc that new
appointients are strong.

The most important element in the
success of a board is, of course, the indi-
viduals who serve at a given time. A
number of issues are central to the selec-
tion and composition of governing
boards, including:

4 Independence: responsivencss to

the mission of the health system,

rather than to political or parochial

i

interests
# Qualifications: the necessary range of
expertise and an appropriate balance
of perspectives

@ Accounfabliity: through power of
appointiment and removal, and length
of term

@ Stability and Continulty: as opposed to
substantial turnover each time a new
city or county administration is elected

# Dedication: willingness to place the
needs of the health system above
potentially conflicting interests and
to devote energies to the system and
its mission.

Appointment and Removal: Although no
selection process can guarantee contin-
ued excellence, certain mechanisnis

can improve the chances of success.

For example, independence and a bal-
ance of perspectives can be fostered in

a number of ways. One method is to
broaden the appointive powers so that
no single individual or body appoints all
or most of the board. Also, the appoint-
ing entity can be required to appoint
from nominations by an independent
source; most often by the board itself,
but sometimes from various conmmunity
groups or others.

On the other hand, self~perpetuating
boards can be effective. A solely selt-per-
petuating board is unconmon among
public entities because more direct public
accountability is generally desired.

Another method to enhance board
independence concerns the power of
removal, A board member who can be
removed only for cause or only by a
supernmjority of the board, rather than
by a separate appointing entity, may be
better able to exercise independent judg-
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ment than one who can be removed at
will. A trade-off here is accountability,
though this can be achieved by mandat-
ing public meetings, annual audits and
reporting, and reasonable conflict of
interest provisions.

Other Sirategies: Staggered terms con-
tribute to stability and continuity on

a board and can enhance independence
when board members are appointed

by a single official, such as the mayor

or council chair. The mode and relative
importance of accountability may
depend on the extent to which the sys-
tem remains in the public sector; that is,
in a system viewed as primarily public,
direct accountability to public officials
is typically expected, while a system
regarded as private may be held account-
able more broadly to the public, its
patients, etc.

Mandatory qualifications can provide
the board with necessary expertise as well
as contributing to a breadth of perspec-
tives. However, it is important to avoid
rigid qualifications for too large a portion
of the board, as this can interfere with
the selection of the best person avail-
able when a vacancy arises. In addition,
it is important to avoid the balkaniza-
tion and conflicting loyalties that can
arise when menibers teel that they have
been appointed to the board to represent
specific outside groups or interests. 'The
board and its members must recognize
and respect the delicate balance between
providing a particular perspective and
representing an outside interest.

Perhaps the most constructive element
is to establish an cthos among the com-
munity, the person or body responsible
for board appointments, and the board
itself, that the health system board is a
place for experience, excellence, and ded-
ication rather than political patronage or
outside agendas, and that each member
is expected to take the position seriously.
The appointment of persons known and
respected in the community, so-called

“heavy hitters,” can contribute to this,

as long as they are indeed willing to be
active board members rather than win-
dow dressing. This level of involvement
is most likely to occur when the board is
invested with real authority, for example,
when the CEQ is directly responsible to
the board and the board is empowered to
set and implement policy in central areas
of health system operations.

Parsonnel lssues

A positive and effective relationship with
personnel can be the critical element ina
health system’s success. The labor force
constitutes by far the largest single expense
for a health system, and in this cra of cost
competition, efficient use of personnel

is critical in containing costs. But even
more important than their etficiency are
the employees’ performance and dedica-
tion. In a service industry like health care,
the employees are a critical element in
patient satisfaction, quality of care,and
the system’s overall success. Moreover, the
support of the personmel is often critical
in successfully adopting and implement-
ing the reorganization effort.
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Many public health care systems find
themselves constrained by a civil service
system designed for other sectors of the
government and by collective bargain-
ing agreements negotiated with little
input from the front lines of the health
system—i.e., from hospital and clinic
management or personncel. As a result,a
commoen goal of reorganization is for the
health systein to remove its personnel
from civil service altogether or, at a mini-
mam, to obtain direct control of its civil
service system and to direct its own col-
lective bargaining.
Civil Service Status: Health systems that
will retain public status will generally
also remain subject to civil service, One
strategy to ease the burdens that may be
associated with this status is to create an
independent civil service system directly
administered by the health system.
Similatly, separate bargaining units can
be created either automatically {by the
creation of a separate employer) or
through legislation to permit separate
negotiation of collective bargaining
agreements for health sector workers.
Nonetheless, as long as a health system
retains its public status, it is generally

impossible——whether for legal or practi-
cal reasons—to eliminate the application

of civil service altogether.

Transfer of Employees: Although civil ser-
vice requirements will not pertain to a
private employer, a privatized health sys-
ten may opt to provide certain benefits
or guarantees to transferred workers. For

example, the hospital may guarantee
that transferred workers will receive the
same positions, pay, or certain terms of
employment. Pension rights, senior-
ity, and accrued vacation and sick leave
also may be transterred. This approach
has been taken in a number of hospital
reorganizations, including the transter ot
Detroit Receiving to a private corpora-
tion in 1980. In that case, while positions
in the new organization were not guar-
anteed, to the extent that positions were
available, employees were guaranteed
the same rate of pay and transter of
seniority with respect to retirement and
other benefits, Even so, labor vigorously
challenged this organizational change,
including a legal challenge heard in
Michigan’s Supreme Court.

In a number of cases, the employecs
of reorganized hospitals have been given
the option of retaining their status as
local government employees. The Unt-
versity of Colorado Hospital Authority,
for example, agreed to lease from the
state those employees who chose not to
transfer to the Authority. (As an aside, this
concession was made in the University
Hospital’s second attempt to restructure.
The first attenipt involved a 1989 conver-
sion to a private, nonprofit corporation,
The employees’ union successfully sued
to overturn this, claiming that the initial
legistation gave the University Regents
so large a role that the hospital in fact
remained a public entity. The reorganiza-
tion was reversed, and new legislation was
passed creating a public hospital authority
to operate the medical center.) In other

NAPH

PHGAL STRUATEFURE AND GOVERNANCE



cases, eniployecs wishing to remain employ-
ces of the local government have been
reassigned to positions outside the hospi-
tal setting,

In general, offering employees the
right to retain current personnel status
can be heneficial because hostile employ-
ees can be formidable opponents to a
reorganization, while those who are
comfortable with their own options are
more likely to support its implementation.
It is important to recognize, however, that
compromises resulting in dual, co-existing
systems not only increase expenses but
can greatly complicate the operation of
the health system. Managers who super-
vise health system employees as well as
those leased from local government must
be conversant with two sets of personnel
rules, and friction can arise among per-
sonnel who resent differences in pay or
other treatment.

Other Considerations: Another important
consideration is the treatment of various
subgroups of employees. For example,
moving out of the public sector can
improve the ability to provide cafeteria
benefits and other benefies typically desir-
able to highly compensated employees.
This also may permit the use of various
recruiting incentives to attract non-
cmployee physicians.

impiementation Process; Once the

parameters of the reorganization have
been decided and adopted by the rele-
vant decision-making bodies, the real

work begins. Most find that it becomes
more manageable if a comprehensive
implementation plan is developed with
clear assignment of responsibilities for
tasks or groups of tasks. Specialized con-
sultants, c.g., with legal or accounting
expertise, may offer valuable assistance
at this stage whether or not they have
been used eardier in the process.

Some institutions have appointed a
series of comutittees or task forces with
responsibility for implementing discrete
portions of the reorganization. For exam-
ple, task forces might be usctul in such
arcas as personnel, finance/budgeting,
legal, procurement, capital/strategic plan-
ning, and information systems. The task
forces should include administrative and
clinical staft with particular expertise in
the relevant area. It is also helpful where
feasible to select individuals whose
investment in the process might be par-
layed to encourage the support of their
peers and co-workers, Bach task force can
be delegated responsibility for developing
a detailed implementation plan in its
respective area. 1t is challenging tor criti-
cal personnel to staft implementation
task forces while continuing their full-
tinie responsibilities, though consultants
may reduce the burden by coordinating
and focusing task force activities, provid-
ing relevant information from similarly
situated hospitals or conducting other
rescarch, and drafting task force reports.
A limited number of site visits to {or fron1)
other reorganized public systems also can
be beneficial.
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Impact of Legal Structure on Medicaid and Related

Reimbursement Issues

In addition to operational implications, hospital structure

and governance may critically affect a hospital’s involve-

ment in the Medicaid program. Many state Medicaid

programs provide supplemental payments to hospitals

that deliver special services or a high volume of care to

low-1ncome patients.

NAPH member hospitals depend sub-
stantially on these payments. However,
participation in these programs may be
explicitly or implicitly dependent on a
hospital’s ability to finance the non-fed-
eral share of Medicaid payments. Under
federal regulations, only “public funds”
may be used as the non-federal share,
including funds wransterred from or
certified by “public agencies.”
Traditionally, public hospitals, including
restructured public hospitals, have contri-
buted to the non-federal share of Medicaid
expenditures and have therefore been able
to access Medicaid funding that has been

crucial to maintaining their public misston.

Recently, however, the federal Centers for
Medicare and Medicaid Services (CMS),
which oversees the Medicaid program

at the federal level, increasingly has ques-
tioned the government status of many of
these hospitals and their ability to provide
non-federalshare Medicaid funding. CMS
has not, however, clearly and definitively
articulated in regulations or other official
guidance the criteria by which it deter-
mines whether a particular provider is
public enough to participate in Medicaid
funding. The resuliing legal ambiguity

threatens to upend the financial assump-
tions on which many of the hospitals were
originally restructured. On a prospective
basis, the new, more restrictive CMS poli-
cy ot Medicaid financing threatens to
distort the market by discouraging state
and local governments from undertaking
public hospital restructurings that other-
wise would enhance the hospital’s ability
to achieve its public mission in a highly
competitive marketplace.

In addition, designation as a Federally
Qualified Health Center (FQHC) can lead
to enhanced Medicaid reimbursement.
However, the rules that determine which
entities qualify for this status contain
restrictions on how the provider is struc-
tured and governed. In many instances,
public hospitals desiring to take advan-
tage of FQHC status must restructure
or enter into contractual arrangements
with other entities.

mMedicaid

Medicaid provides health care services

tor over $2 million low-income and
uninsured individuals. Federal and state
governments share in paying for Medicaid,
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and states administer the program within
broad federal guidelines. Since the origi-
nal cnactinent of the Medicaid program
in 1965, the statute has required that
financing for all Medicaid payments
include a “federal share” and a “non-fed-
eral share."The non-federal contribution
to Medicaid spending currently ranges
from 33 to so percent, depending on state
per capita income.

States have never been required to
provide the non-federal share strictly
from state general revenue funds. Rather,
the Medicaid statute has always autho-
rized the use of local funds as a source of
financing for the program, and states may
derive up to 6o percent of the non-fed-
eral share from local sources other than
state general revenues. Federal laws and
regulations permit public hospitals—as
well as cities, counties, and other pub-~

lic entities—to use intergovernmental
transfers (IGTs) and certified public
expenditures (CPEs) to claim federal
Medicaid matching payments for public
funds spent on Medicaid services.

An IGT is the transfer of funds from
a state or local government entity to the
state Medicaid agency, for use as the non-
federal share of Medicaid expenditures,
The non-federal share is inatched in a
defined percentage by federal Medicaid
funds. Similarly, CPEs are certifications
by public entities that they have expend-
ed funds on items and services eligible
for federal match under the Medicaid
program. The federal government recog-
nizes the local government expenditure
as a matchable non-federal Medicaid

expenditure and provides the federal
share to the state Medicaid agency.
Although CMS acknowledges the
fact that states may use local funds as the
non-federal share, the agency has become
increasingly suspicious of IGTs and CPEs
since they allow states to draw down
federal Medicaid funding without com-
mitting state general revenue funds to the
program. As a result, CMS has sought to
restrict the usc of IGTs and CPEs in a
variety of ways, including narrowing the
definition of government entities that
are capable of providing the non-federal
share of Medicaid funding,

Medicald Supplemental Payments
Hospitals that do not retain their govern-
ment status when they are restructured
may lose access to key supplemental pay-
ments that are an integral and frequently
longstanding piece of public hospital
budgets. Often, a state’s ability to provide
supplemental payments depends on the
availability of local funding (such as 1GTs
or CPEs) to serve as the non-tederal
share of the payments.

Local funding has enabled many states
to establish a varicty of Medicaid supple-
mental payments that support the various
safety net roles that public hospitals
(including reorganized public hospitals)
typically play. Probably the most common
supplemental payments are Medicaid
disproportionate share hospital (DSH)
payments, which are used to help
offset the enormous cost of providing
uncompensated care. States also provide
supplemental Medicaid payments to
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hospitals to subsidize their roke in provid-
ing access to graduate medical education,
tratnma care, pediatric specialty services,
and a host of other specialized services that
are important to the community. Other
states attempt to target supplemental pay-
ments to hospitals with high volumes of
Medicaid care or in hard-to-reach rural
or urban areas. In most cases, these sup-
plemental Medicaid payments provide key
financial support for services and muis-
sions that are not always recognized and
compensated in the conumercial market.
Medicaid payments, including Med-
icaid DSH and other supplemental
payments, provide 40 percent of the net
patient revenues of NAPH meinber hos-
pitals.® Medicaid DSH payments, which
support provision of care to large num-
bers of uninsured and Medicaid patients,
finance 23 percent of NAPH mem-
bers' unreimbursed care. In 2003, NAPH
members reccived $4.3 billion in Med-
icaid DSH payments. NAPH members
provided over $2 billion in 1GTs, some
of which funded the non-federal share
of DSH payments. Without Medicaid
IDSH and other supplemental payments,
NAPH member margins in 2003 would
have been an unmanageable negative
11.4 percent, instead of the 0.5 percent
margins they experienced with these
payments (which itselfis significantly less
than the industry average at 4.8 percent).

impdct of Hospital $tructure and Govern-
ance on the Ability to Finance the Non-
Faderal Share of Medicald Expenditures
Federal regulations, which have remnained

unchanged since at least 1977, authorize
states to use “public funds” from “public
agencies” as the source of the non-federal
share of Medicaid expenditures.® These
terms have not been further defined. In
1901 legislation, Congress specifically
prohibited CMS from restricting states’
use of funds “derived from State or local
taxes (or funds appropriated to State uni-
versity teaching hospitals) transferred from
or certified by units of government within
a State as the non-Federal share of expen-
ditures under this title, regardless of
whether the unit of govermment is also
a health care provider.”¥ Historically,
CMS has deferred to states in determin-
ing whether an entity or a provider is
sufficiently public to provide “public funds.”
CMS policy with respect to IGTs and
CPEs has undergone dramatic changes
in recent years, however. Without imodi-
fying the current regulation or issuing
formal or informal policy statements,
CMS no longer accepts state assuranc-
es that a particular entity is sufficiently
public to provide “public funds” and has
begun to apply a new set of standards
to make this determination. Because
CMS has not made these standards public,
however, it is extremely difficult to know
whether a particular entity meets the
criteria or not.
CMS has indicated, however, that it
believes there is a difference between a
“public” entity and a “unit of state or local
government,” and that only the latter is
able to make “protected” IGTs (i.e. IGTs
or CPEs of the type Congress has prohib-
ited CMS from regulating).® According
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to hospitals that have been the subject of
CMS scrutiny in recent years, CMS does
not consider public ownership of a hos-
pital sufficient to establish its ability to
contribute to Medicaid funding. CMS
therefore has questioned the govern-
ment status of hospitals operated as public
authorities, as public benefit corpora-
tions, and those operated by a s01(c}(3)
entity but owned by a local government.
In sonte of these circumstances, the state
involved eventually convinced CMS that
the provider was sufficiently governmen-
tal to provide IGTs; in others the dispute
is still unresolved.

The one publicly available document
that sets out CMS policy in this arca is a
letter to Senator Charles Grassley of lowa
in 2004." In the letter, CMS asserts that
in order to make a “protected” 1GT or
CPE, a provider must
@ be part of a unit of state or local gov-

ernment and
B have access to state or local tax reve-

nues either through : (1) direct taxing
authority or (2} the ability to access
funding as an integral part of a gov-
ernment unit that does have taxing
authority and that is obligated to fund
the provider’s expenses, liabilities,
and deficits so that no contractual
arrangenient is necessary to receive
such tunding.

In investigations, CMS has even
questioned local funding that cities
or counties are providing to the state
Medicaid agency in order to support hos-
pitals that historically were part of that

local governmient jurisdiction. Relying
on regulations and guidance that have
weathered more than 25 years, NAPH
continues to assert that local public find-
ing, whether provided by a historically
public hospital or its supporting local
goveriment, may be used as the non-
tederal share of Medicaid payments.

Restruciuring Analysis: Protecting
Hospilals’ Ability to Participate in
Medicaid Financing
CMS efforts to determine whether a
hospital is properly able to make an IGT
may have significant implications for
public hospitals that are evaluating their
corporate structures and considering
governance changes. The continued abil-
ity to make an 1GT or CPE may be an
important isste to address when reform--
ing hospital structure and governance.
At the same time, hospital structures that
pose the least problem regarding contin-
ued ability to provide Medicaid financing
through 1GTs or CPEs may not be ideal
from other financial or management
perspectives. When public hospitals
reorganize into separate public entities,
hospitals may wish to consider ways to
protect their public status and their ability
to make IGTs and CPEs.

From the CMS perspective, hospi-
tals with direct taxing authority present
little question about their ability to make
1G'Ts, However, taxing authority may
not be feasible or even desirable in many
cases, At the same time, including in
the restructuring statutes the ability to
levy taxes might be exeremely helpful in

PATPACT ON MEDICAIE AND RELALED NEISMBURSEMENT
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ensuring that CMS considers the hos-
pital able to make IGTs, even if there is
no current intention of using the ability
to tax. Another option is to ensure that
the enabling statutes clearly state that the
hospital will have direct access to state

or local appropriations after it is reorga-
nized (again, even if there is no current
intention by state or local government to
provide those appropriations).

Beyond access to state or local tax rev-
enues, hospitals may wish to consider
ways to retain ultimate state or local gov-
ernment responsibility tor funding any
hospital deficits or liabilities. If the restruc-
tured hospital is solely responsible for its
debts, CMS may be more likely to view
the entity as non-public and, thercfore,
not authorized to make an IGT. Hospitals
also may wish to consider other indicia of

government status, such as the owner of
the hospital license, the name on Medicaid
provider agreements, corporate registra-
tion status with the Secretary of State, ctc.
Hospitals also may consider requesting an
IRS ruling confirming public status.

The unwritten, ambiguous, and evolv-
ing CMS criteria regarding the ability of
public entitics to participate in Medicaid
financing have complicated efforts to
restructure public hospitals. Because of
the importance of Medicaid supplemen-
tal payments, CMS policy on this issue
cannot be ignored, yet this policy is not
always consistent with the best interests
of the local community in meeting its
safety net health care needs. NAPH has
urged CMS to adopt flexible standards
on public entity status that recognize
and support the ongoing safety net role
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played by historically public hospitals.
Until it does so, however, hospitals con-
sidering restructuring and wishing to
preserve their ability to tinance the non-
federal share of Medicaid expenditures
should consult with attorneys who prac-
tice in this area, It may even be wise to
consult with CMS directly regarding
proposed new structures and thewr gov-
CrUmMent status.

Federcally Qualified Health Centers

I certain instances, public hospitals and
health systems have considered modify-
ing their governance structure in order
to qualify certain outpatient services

for FQHC or FQHC look-alike desig-
nation. Under federal law, FQHCs get
preferential “cost”-based Medicaid reim-
bursement for outpatient services, rather
than Medicaid fee schedule rates. How-
ever, one of the conditions for FQHC
status is that the governing board be
composed of at least s1 percent of active
users of the provider. Many public enti-
ties—for example, those operated directly
by a local government and governed

by clected officials—may not be able to
meet this test. In these instances, the pub-
lic hospital might choose to create or
partner with a local community-based
organization for the provision of outpa-
tient services.

The Health Services Resources
Adninistration (HRSA) allows public
entities to apply for FQHC look-alike
status with a co-applicant, whereby
the public entity and the co-applicant

together meet federal FQHC require-
ments (including those for governing
boards). In this co-applicant model,
the public entity generally receives
FQHC look-alike designation, and the
co-applicant board serves as the health
center’s board,

Heclih Center Boards
A health center’s governing board must
have between nine and 25 members, and
at least $1 percent must be active users
of the center’s services and must reason-
ably represent the individuals served by
the health center in terms of such factors
as race, cthnicity, and gender. No more
than half of the non-user members may
be health professionals (i.e., individuals
who derive more than 1o percent of their
income from the health care industry).”
The board must be chosen through a
selection process, subject to approval by
HIRSA, that is prescribed by the bylaws
of the health center. An individual’s
leadership role in the community and
functional expertise should be major
criteria in selecting non-user members.
HRSA, however, prohibits “other enti-
ties” from participating in actions refating
to board members of the health center.
For example, other entities are prohibited
from selecting a majority of health cen-
ter board members, and only those board
members selected by an outside entity
may be removed by an outside entity.”'
There remains some ambiguity, however,
about how restrictions imposed on “oth-
er entities” may be applicable to public
entities in co-applicant situations.*

PRVPAC L N MEBEDFCATLY AND RELATED HEITMBURSEMENT
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Authority and Responsibiilties: The gov- ties may retain “general policy-making
erning board is legally responsible for authority” Public entitics also may “share”
ensuring that the health center is operated | in the exercise of the governing board’s
in accordance with federal, state, and duties and authorities listed above.
local faws and regulations. Governing HRSA also allows public entities to
boards also must retain specific duties retain sole authority in certain areas
and authorities, which include: without providing individual justification.
g Approval of the selection and dismissal | These include:
of an executive director of the health # cstablishment ot personnel policies
center and procedures, including selection
B Sclection of services provided by the and dismissal of employees, salary
health center scales, employee grievance procedures,
Approval of the health center’s budget and equal opportunity practices
B Approval of the application for asec- B development of management and
ond or subsequent grant or FQHC control systems, including conducting
recertification aadits for fiscal integrity, approval of
# Adoption of health care policies the annual health center budget, and
including scope and availability of establishment of systems for eligibility
services, location, hours of service, determinations, billing and collections,
and quality of audit procedures and long-range tinancial planning.
B Assuring that the health center is com-
phiant with federal, state, and local For any other areas in which the public
faws and regulations entity seeks sole authority, it must pro-
@ Evaluating health center activities vide some legal basis for the exclusion of
including service utilization patterns, the governing board.
productivity of the center, patient sat-
isfaction, and development of processes | Stralegles for Meeting Governance
for resolving patient grievances.” Requirements
Given the flexibility FIRSA provides to
There must be a clear explanation public entities with co-applicant boards,
of how governance responsibilities are there are a number of strategies public
divided between the public entity and hospital-based clinics may use in apply-
the co-applicant. Recognizing that state ing for FQHC look-alike status. The
and local laws frequently require public following discussion highlights some of
entities to retain control over particular the issues to consider when formulating
aspects of their governance, HRSA pro- these strategies.
vides some Hexibility for public entities
in relation to the co-applicant governing | Financlal Control: While public entities
board. In particular, HRSA public enti-

gencrally must cede authority over certain
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operations of health centers to co-appli-
cant boards, public entities may retain
significant control over the financial
management and budget development
process. Particularly to the extent that
the public entiey funds operations of the
FQHC, this allows a substantial degree
of practical control. For example, the
governing board must have ultimate
authority to select or expand services
rendered at a health center, though the
public entity may play a role. But, it the
services chosen by the board are incon-
sistent with the public entity’s objectives,
the public entity is not required to tund
these selections. 1n other words, the public
entity could reduce (or propose to reduce)
its budget allocation to the health center

based o its concerns about the service mix.

Decision Making: As explained above,
the public entity may share the govern-
ing board’s responsibilities in an “active
joint decision-making process.” This
joint decision-making process may apply
to a number of board functions—selec-
tion of services, approval of the center’s

budget, selection or dismissal of the cen-
ter’s chief exccutive officer, adoption of
health care policies, ensuring compliance
with applicable laws and regulations, and
evaluation of center activities.

Although it is difficult in today’s
changing FQHC regulatory environ-
ment to predict what limitations HRSA
may impose on mechanisms for “sharing”
responsibilities between public entities
and co-applicant boards, there appear to
be some clear opportunities. For example,
public entities may assume a significant
role in an activity (such as the develop-
ment of the center’s budget or selection
of CEQ candidates), as fong as there is a
mechanism in place for final approval by
the governing board. Such mechanisms
may include proposals or review of center
activities conducted by both the public
entity and the governing board. In anoth-
er option, the public entity makes the
initial proposal or review and the govern-
ing board gives final approval (with the
ultimate check imposed by the public
entity’s decision on whether to provide
funding for the board’s action).

IMPAC T ON MEDICAT AND RELATED REIMBURSEMENT
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Other Financial Issues

Typically, funding issucs are responsible, partly or wholly,

for the underlying need to reorganize. Alchough a number

of factors influence decisions related to funding, some

of the considerations central to a health system’s long-

term stability following reorganization include the need

to provide the system with sufficient operating funds

to fulfill its mission; provide the system with enough

funding to weather the normal cyclical demands of the

marketplace through its own reserves; and ensure ade-

quate access to capital.

A financial feasibility study 1s typical-

Iy part of the reorganization analysis,

This feasibility study will assess the total

tinancial picture of the reorganized health

system, including

@ payments from the local government
for indigent care (see discussion in
Chapter 3),

@ additional operating revenues antici-
pated as a result of the added cfficiency
and flexibility of the new structure,

@ capital needs, and

@ capital access.

The long-term success of the system,
its degree of autonomy, available services,
and the quality of care are all closely linked
to financial stability of the institution.

Transter of Reserves and Debt: As part of
the reorganization process, the parties
need to negotiate the treatment of
reserves and debt. The two are related;

that is, the necessary level of reserves
depends in part on the level of debt
undertaken by the reorganized systen,
The local government can increase

the likelihood of the reorganization’s
success by permitting the health system
to retain adequate financial reserves,
Without adequate working capital and
reserves, the health system cannot be
expected to function independently—
especially if it can no longer rely on tax
revenues, access to general obligation
(GQ) bonds, etc.

It is not unusual for the amount of
rental or purchase payments from the
new entity to the local government to
equal the remaining debt service on
any outstanding bonds. However, this is
not always the case. For example, when
Detroit General Hospital was transferred
from the city in 1980, the partics agreed
that $1,000,000 per year was the maxi-
mum realistic level of debt which Detroit
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Medical Center could assuime; this left
the city to pay the remaining $6,000,000
pet year from its own resources. In recent
years, hospitals operating as enterprise
funds often have been faced with either
acerued operating debt to the local gov-
crnment, or the flip side, a signiticant
level of accumulated reserves, In the for-
mer case, there is inevitably discussion of
whether the debt is appropriately relat-
ed to the hospital or whether it reflects
past city or county decisions to under-
budget for hospital operating expenses;
and regardiess, whether it is practical to
saddle the reorganized system with this
debt, When the hospital has accumulated
reserves, their source may be dispropor-
tionate share payments or other health
reventies, but it may nonetheless be tempt-
ing for a cash-strapped local government
to refuse to transfer them into an indepen-
dent health care entity.

Service Revenues: Another important
area of negotiation is the amount of pay-
ment the focal government will give and
the payment method it will employ to
compensate indigent care (see the discus-
sion in Chapters 5 and 6). The requisite
financial support depends also on the
volume of uncompensated or under-
compensated services that must be
provided, as well as the scope and avail-
ability of state and federal programs for
indigent patients, including Medicaid
funds for disproportionate share hospitals.

Capital: When designing a financial
strategy, an important goal is to maxi-

mize the reorganized systeny’s access to
capital. One common advantage of
dircct city or county ownership is access
to GO bonds, In some states, an inde-
pendent public entity still can use
municipal GO bonds, but this is an issue
that must be explored on a case-by-case
basis. Generally, private entities cannot
access GO bonds, even through statute,
as this violates state constitutional prohi-
bitions on the gift of public tunds, also
known as “anti-donation” clauses.

Nonetheless, where the local govern-
ment’s credit rating is poor or where it is
near a formal or informal capital ceiling,
legal access to GO bonds carries little
practical advantage. In this case, access
to capital, typically in the form of reve-
nue bonds, may be a key motivation
for reorganization, Independent public
entities (such as authorities or public
benefit corporations) and even private,
nonprofit hospitals either can issuc tax-
exempt revenue bonds through a state
financing authority or can issue taxable
revenue bonds.

Because a freestanding health system
may not have the revenucs to support a
strong credit rating, credit enhancement
may be required. Credit enhancement
refcrs to any sort of insurance or guar-
antee isstied by a highly dependable
financial institution, quasi-government
agency, or government entity. Common
forms of credit enhancement include pri-
vate mortgage or bond insurance, letters
of credit, and mortgage-backed insur-
ance issued by the federal government
pursuant to Section 242 of the National
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Housing Act and backed by the full faith
and credit of the United States.

Fundraising

In many instances, a public hospital will
want to augment its revenues through

a charitable giving prograin. Historically,
safety nct hospitals operated as part of

a government entity have perceived
that their public nature would deter
donars from making financial contri~
butions. However, a number of public
hospitals have built vibrant charitable
giving programs.

Public hospitals seeking to cstablish a
charitable giving program must apply tor
and maintain $01(c)(3) nonprofit status
from the Internal Revenue Service. Not
only docs this status exempt the hospital
from federal taxation, but it also allows
donors to deduct their contributions on
their individual or corporate tax returns.
W hile local government entities are
gencrally exempt from federal tax, they
should still apply for so1(c)(3) status to
encourage private donations.

Many public hospitals have established
or cooperated in the establishment of par-
allel charitable foundations whose sole
purpose is to support the mission of the
hospital. These foundations are by no
means a requirement of a charitable dona-
tion development program, but they can
offer somc strategic advantages. First, in
many states, any funds that are donated
directly to a public entity become “public
funds” whose use is encumbered by con-
sticutional “anti-donation” clauses. If the

foundation's assets do not constitute
public funds, there will be much more
flexibility in putting the charitable con-
tributions to use, Also, even if the public
hospital is subject to sunshine laws, such
as open records or meetings acts, the
foundation may not be subject to such
restrictions. This might prove advanta-
geous for certain capital campaigns.
Further, many hospitals and other chari-
table organizations may load their boards
with individuals who are either capable of
making large contributions to the organi-
zation or of generating large contributions.
In many instances, the composition
requirements (fornal or practical) for
public hospital boards may preclude the
hospital from placing as many major
donors on its board as would be ideal
from a charitable contribution perspective.
Further, in light of the complexity of
governing a hospital, many community
leaders may be reluctant to scrve on a hos-
pital board. By creating a parallef charitable
foundation as a separate entity, the board
of that organization can be composed
largely of local leaders who are capable

of generating revenue for the hospital

but who need not make the time comn-
mitment or do not have the skills required
of regular hospital board members.

There are strategic issues that must be
addressed when establishing a charitable
foundation. First, the parties involved
must decide what overlap, it any, there
would be between foundation board
members and either the hospital board
or the hospital management. The more
overlap there is, the mote likely it is that
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hospital priorities will be the foundation’s
priorities. Second, before promoting a
separate foundation structure, the hospi-
tal needs to seriously consider whether it
wants to cede control of donated funds to
an independent entity. It is possible that
such a foundation might at some point
decide to restrict the use of its funds to
projects that are not top priority for the
hospital. Finally, the two entities will
need to establish mechanisins to coordi-
nate fundraising campaigns, messages, and
donor targets in order to maximize the
ettectiveness of the donor program.
Next, the parties need to consider
the operational issues. Often, the chari-
table foundation will rely on the hospital
to provide the day-to-day staffing and

financial management for the foundation.
While these arrangements are permit-
ted, they need to be well documented.
Because the hospital and foundation are
legally distinct entities, there cannot be
any commingling of funds. The parties
need to establish procedures that ensure
that donations to the foundation are
deposited into a separate bank account
and tracked through separate ledgers.
Further, the responsibilities of cmployees
who perform services for both the hos-
pital and the foundation must be clearly
defined. If the hospital provides any direct
or indirect suppozt for the foundation,
this relationship should be document-

ed in writing, cven if no compensation
changes hands.

CYPTHER FINANCTAL INSURS
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Appendix

This task list is intended to give an over-
view of the issues that will arise in several
key areas during reorganization.

A. Personnel

The personnel task force should include

employee representation. It is wise to

have ongoing communication with
emiployees (e.g., regular meetings,
newsletters, ete.) throughout the imple~
mentation phase to ensure that they are
accurately informed, to dispel fears, quell
rumors, etc.

Depending on the circumstances and
the personnel decisions made in structur-
ing the reorganization, some or all of the
following tasks may be necessary:

@ Negotiate/discuss outstanding
personnel issues with unions.

@ Draft the policies, contracts, and other
materials needed to execute decisions
regarding any transfer or payout of em-
ployee benefits (pensions and accrued
leave, as well as accrued seniority).

@ To the extent that employees are
offered choices {e.g., whether to
transfer to the new entity or remain
with current employer; whether to
cash out henefits; ctc.), develop a
realistic timetable and ensure that
full, clear information is distributed
well in advance of deadlines and that
financial or other relevant counscling
is available.

| If employees will remain in the civil
service but hospital administration is
to be brought in-house, develop an
appropriate civil service system and
in-house administrative capabilities.

@ Develop a new personmel system.
Drraft personnel policies and procedures.
B Develop new job descriptions where

necessary.

@ Establish employee performance crite-
ria and/or incentive plan.

@ Determine the management structure
and prepare/revise the organization
chart including clear lines of authority.

a8 Develop or modify as necessary an
employee relations program.

& Develop a payroll system or contract
out for one.

B Conduct training/retraining where
necessary.

B. Finance/Budgeting
Financing and budgeting issues could
be significant in the implementation
efforts, depending on the degree of for-
mer dependence on local government
and the degree of financial indepen-
dence to be attained. For example, if the
institution was previously deficit-funded
(i.e.,local government funding simply
filled any budget shorttalls) and has
now assumed bottom-line budgeting
responsibility, substantial preparation
will be necessary to handle the increased
financial autonomy (and risk). Even
where the change will be less dramatic,
most or all of the following tasks will
be necessary:
Create a budget development and
approval process.
Develop a budget monitoring process,
including an early detection and
adjustment system for deviations
from budget.
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Appendix

# Analyze impact on third-party reim-
bursement, including Medicaid and
Medicare.

@ Prepare short- and long-term budget
projections for the reorganized entity.

g Develop pro torma financial statements.

# Develop new accounting systems,
records, and methods of accounting,
as appropriate.

@ Adjust pricing if necessary.

C. Caplial/Sirctegic Planning

Enhanced autonomy should permit more
cfficient and effective planning—both
capital and strategic. Capital planning
will become casicr if the approval process
has become less bureaucratic, and access
to capital may be improved, Freedom
from some of the typical government
restrictions (such as himitations on the
ability to joint venture, geographic limi-
tations on area of operation, restrictions
on forming subsidiaries, etc.) should
improve flexibility and creativiey 1n stra-
tegic planning,

Effective capital and strategic planning
typically includes some or all of the fol-
lowing steps:

& Determine the impact of the reorga-
nization on access to capital.

@ Explore various prospects and costs for
capital funding,

@ Establish or revise the process tor devel-
oping and approving capital plans.

& Conducta capital needs asscssment.

@ Develop short-term (three-year) and
long-term (ten-year) capital plans.

& Develop a monitoring process for the
capital plan.

& Review strategic planning processes
and determine any needed changes.

g Develop or modify short- and long-
range strategic plans.

Develop a monitoring process for
measuring progress toward strategic
goals.

@ Establish methods to ensure consis-
tency among capital, strategic, and
financial plans.

0. legol
As health system reorganization is typically
a complex process from a legal perspective,
it will be important to have an experi-
enced legal team in place. Not only must
numerous legal documents be developed
and drafted, but multi-faceted issues must
be explored, filings accomplished, and

details attended to in order to ensure a

smooth and successful transition. When

assigning responsibility for these tasks,
particularly for drafting agreements, it

is important to keep in mind that, while

such drafting can be burdensome, time-

consuming, and costly, having its own
internal or outside counsel assume pri-
mary responsibility will provide the health
systetn with maxinim control over the
terms and subtleties of the arrangenents
being memorialized.

Below are examples of the legal tasks
involved in implementation:

@ Assist in developing or negotiating
overall terms of restructuring,
including property transfer, ongoing
obligations between local government
and restructured system, board struc-
ture, etc.
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Draft necessary implementation docu-
ments {agreements for transfer of real
and personal property and intangibles,
service or indigent care agreements,
articles of incorporation, etc.).

B Draft board bylaws and rules.

s Review medical staft bylaws and revise
as necessary,

@ Review all outstanding contracts to
determine any modifications required,
including assignment,

@ Deternmine federal, state, and local

licensure requirements (e.g., hospital,

pharmacy, laboratory, x-ray, radicac-
tive materials, federally controlled
substances, food services, incinerator,
boailer, elevator, special services) and
file as required.

Negotiate and draft any necessary

agreements with government agencies

@

for services.

Analyze any local, state, or federal
tax implications and comply with
filing requiremertts.

|

Analyzce local, state, or federal
employment law implications and
comply with filing requirements.
Notify officials of change in status as
needed, e.g., JCAHO; Secretary of
HHS, for Hill-Burton purposes; etc.
Obtain new provider numbers

B

if necessary.
Comply with any state and local

business filing requirenients (e.g.,
nonprofit corporation status).

E. informalion Systems
Greater independence from the local
government may mean that the health

systen is no longer wedded to the infor-

mation systems chosen and used by the

rest of the government, If most key sys-
tems (personnel, financial, accounting,
medical records, etc.) are now indepen-
dent of the local govermment, it may

be time to reevaluate information sys-

tems. If the health system has merged

with another provider, then the need to
address information systems issues Is 1ot

a luxury but a must. Here are some of the

steps involved:

# Conduct an information systemns
needs analysis.

i [dentify and address compatibility
issues.

@ Develop an information systems
capital budget (in conjunction with
capital planning process).

# Assess and select appropriate system(s).

@ Develop acquisition and implementa-
tion plans if necessary, including staff
training programn.

F. Procurement

The existing government procuremerit

bureaticracy is often a motivating factor

for reorganization. If the new structure
provides greater control over purchasing,
several steps should be taken to exercisc
this new responsibility effectively:

B Develop new written procurement
policies and procedures.

@ Develop/update inventories.

& Develop an oversight process to ensure
procurement policies are being appro-
priately implemented.

& Develop a training program in new pro-
curement procedures for all relevant staft.
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G. Misceflaneous

There are many other tasks which, while

not falling into any of these subject areas,

are critical to successful implementation.

These tasks include:

g Conduct board training and orienta-
tion. I a new board is created, its
members must be brought up to speed;
where an existing board is being given
enhanced powers and new responsi-

bilities, training also will be important.

g Determine the impact, if any, on the
medical education program and any
medical school affiliation agreements.

: Determine the impact, ifany, on the
mix of services.

g Where the new structure creates a
multi-facility system, issues will arise
regarding allocation of responsibilities
between a central office and the facili-
ties themselves. These will need to be
carefully addressed in cach of the sub-
stantive areas set forth above.

8 Determine what services are best

to contract out, if only on a transi-
tional basis, and what services the
system is capable of performing in-
house (e.g., payroll).

# Determine and reserve new name,

ifany, and design new logo, signs,
stationery, etc.
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Glossary

Centers for Medicare and Medicaid
Services (CMS). Federal agency within
the U.S. Department of Health and
Human Services that administers

the Medicare, Medicaid, and State
Children’s Health Insurance programs.

Ceriified Public Expenditures (CPEs}.
Expenditures by public entities on items
and services eligible tor federal match
under the Medicaid program. Upon
certification of these expenditures,
federal matching funds are provided
for the federal share of the expenditures.
Unlike IGTs, CPEs do not involve

an actual “transfer” of funding to the
state Medicaid agency. Instead, the
federal government recognizes the
local government expenditure as a
matchable Medicaid expenditure and
provides the federal share to the state
Medicaid agency.

Disproportionate Share Hospital (D5H)
Payments, Madc cither by Medicare

or by a state’s Medicaid program to
hospitals that serve a “disproportionate
share” of low-income or uninsured
patients. These payments are in addition
to the regular payments that hospitals
receive for providing care to Medicare
and Medicaid beneficiaries. Medicare
DSH payments are based on a federal
statutory qualifying formula and pay-
ment methodology. For Medicaid
DSH, there are certain nunimum
federal criteria, but qualifying formulas
and payment methodologies are Jargely
determiined by states.

Federally Qualified Health Center (FQHC).
FQHC services are primary care and
other ambulatory care services provided
by community health centers and
migrant health centers funded under
Section 330 of the Public Health Service
Act, as well as by “look-alike” clinics
that meet the requirements for federal
funding but do not actually receive fed-
eral grant funds. States are required to
include services provided by FQHCs in
their basic Medicaid benefits package.

Infergovernmental Transfers (IGTs). Non-
federal public funds transferred from a
local government entity (includinga local-
ly owned hospital or nursing facility) to the
state Medicaid agency, or from another
state agency (including a state-owned
hospital) to the state Medicaid agency.
These transfers are usually made for the
purpose of providing the non-federal share
of 2 Medicaid expenditure in order to
draw down federal matching funds. 1GTs
are often used in connection with payments
to DSH hospitals and UPL transactions.

Medicald. A jointly funded program

by the federal and state governments to
provide health coverage to those who
qualify on the basis of income and eligi-
bility, e.g., low-income families with
children, the low-income elderly, and
persons with disabilities. Many states
also extend coverage to groups that meet
higher income limits or to certain “med-
ically needy” populations. Through
waivers, some states have expanded
coverage even further.
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Medicald Upper Puyment Limits (UPLs).
Limits set by CMS regulations on the
amount of Medicaid payments a state
may make to hospitals, nursing facilities,
and other classes of providers and plans.
Payments in excess of the UPLs do not
qualify for federal Medicaid matching
tfunds. The UPL generally is keyed to the
amounts that can reasonably be esti-
mated would be paid, in the aggregate,
to the class of providers in question using
Medicare payment rules,

Medicare. Provides health coverage
for individuals 65 and over, and for cer-
tain disabled individuals under age 65.
In contrast to Medicaid and the State
Children’s Health Insurance Program,
Medicare is a purely federal program.
The program provides coverage for
hospital care through what is known

as “Part A” and physician and other
ambulatory care through what is called
“Part B.” However, the program leaves
major gaps in coverage, including many
preventive services.

National Association of Public Hospitals
and Health Systems (NAPH). Reepresents
more than 100 hospitals and health sys-
tems that together comprise the essential
infrastructure of many of America’s larg-
est metropolitan health systems. Since
its inception in 1980, NAPH has culti-
vated a strong presence on Capitol Hill,
with the executive branch, and in many
state capitols. NAPH educates federal,
state, and local decision makers about
the unique needs of and challenges faced

by member hospitals and the nation’s
most vulnerable populations.

Safety Net Provider. Health care provider
organization with a mandate or mission
to deliver large amounts of care to unin-
sured and other vulnerable patients.
Examples include community health
centers, clinics, public hospitals, and
sonte teaching hospitals.

Sarbanes-Oxley Act (SOX). Strengthened
existing legislative audit requirenmients
and bricfs organizations on appropriate
auditing and accounting practices and
corpotate responsibility. Enacted to pro-
tect investors and restore public trust in
U.S. capital markets, after several corpo-
rate and accounting fraud schemes were
exposed in zoor and zoo02.
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Alameda County Medlcal Ceater Cakland CA
Arrowhead Reglonal Medical Cen!er Co ton CA
Bosten Medlcal Cenler Boston MA

Broodlowns Medlcal Cen?er Des Morne,s W
Cqmbndge Health Alliance (.Umbndgf—‘ MA

Carolinas ReulthCare Sys!em Charolte NC

Cenlml Georgia Heatth Sys!em Inc. Mocon GA

Communlty Heanh Nelwodc of Sun Francisco
San Francisco CA

Ltaguna Honda Hospilat &
Rehabilitation Center San Francisco CA

San Franclsco General Hospxlal Son Fronosco CA

Conlm Costo Hedlth Services Mcuimez CA
Cook County Bureau of Heallh Services Chicago &

The John H. Stroger, Ir. Hospital of Cock Counly
Chicago (L

Ouak Forest Hosplital Gak Forest IL
Provident Hosp‘rtal of Cook Couniy Chscogo lL

Cooper Green Hospﬂai anm gharm Al

Denver Heatth Denver CO
E;Ianger Heutih System Chonanooga TN

Governor Juan F, Luis Hospltal and Medical Center
5t Croix VI

Gradv Heullh Syslem Aﬂonia GA N

I—ioillox Community Heulth System Doyiéﬁa Beqch FL
Harborview Medical Center Sealile WA
Hcmls Counfy Hospilol DIs!ncI Hous!on Tx

Ben Taub G eral Hospnlol Houston X
Lyndon B. Johnson ﬂospifol Houston ™
Hawaii Health Systems Corporalion Honolutu HI
Hale Ho'ola Kamaku Hospital Honokaa HI
Hilo Medicol Center Hilo Hi
Ka'v Hospital Pahaola Hi
Kauai Velerans Memorial Hospital Waimeo HI
Keohala Hospllal Kopaau Hi
Kona Hospital Keolakekua Hi
Kula Hospital Kula HI
Lana'i Communily Hospital Lanai Cily HI
Leahi Hospital Honoluly Hi
Maluhla Long Term Care Health Center Honolutu Hi

Maul Memorial Hospltal Wailuku Hi

Samue! Mahelona Memoriol Hospltal Kopaa HI

Health Care District of Palm Beach County
West Palm Beach FL

Glades General Hosphal Belle Glade FL

fhe Health un& Hospital Cmp&oilon of Marfon o
County Indianapols IN

Wishard Health Services Indlonopots IN

Hennepin Coumy Medicq! Cenler aneoposs M

Howard Universlly HospHoI Washingion DC
Hurley Medical Center Fint M!

Jackson Memorla! Hospital Mjom; FL

JPS Health Neiwork Fort Worth X
Kern Medical Center 8akersficld CA

Los Angeles County Depariment of Heallh Services
Los Angeles CA

Harbor/UCLA Medlcal Cenfer Jomance CA

Martin Luther King/Drew Medical Center
tos Angelas CA

LAC+USC Hedlthcare Network Los Angsles CA
Clive View-UCLA Medical Center Sylmar CA

Rancho Los Amigos Natlonal Rehabllitation Center
Downiey CA

LSy Heal'!h Sclances Center Health Care Services
Diviston Baton Rouge LA

Bogatusa Medical Center Bogalusa LA
Ear X, Long Medical Center Baton Rouge LA
Huey P. Long Medlcal Center Pinavils LA

Lallle Kemp Regional Medical Center
Inctependence LA

Lteonard J, Chabert Medical Cenfer Houma LA

Medical Center of Lovistana ot New Orleans
Neaw Odeans LA

University Medical Cenler Lofayetite LA

Dr. Walter O, Moss Reglonal Medical Center
Lake Charles LA

M.drldopa inlegrafed Heaﬂﬁ Vsysiem Fhoenix AZ

Memoral Healthcare System Holiywood FL

Joe DIMagglo Chitdren's Hosplta! at Memorial
Holiywaod FL

Memorial Hospltal Miramar Miromar FL
Memorial Hosplial Pembroke Pembrake Pines FL
Memortal Hospital West Pembroke Pines fL
Memartal Regional Hospital Hofiywood FL
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NAPH Members

Memorial Hospital gt Gulfpor Gulfport MS
the MefroHealth System Cleveiond OH
Naﬂvldad Medical Center Somas CA

New Yo;k CIIy Heaﬂh ond Hospﬂuls Co;poro?ion o
New York NY

Bellevue Hospltal Center New Yok NY

Coler-Goldwater Memorial Hospital
Roosevell kland MY

Coney Island Hospital Brooktyn NY

Cumberiand Dlagnoslic & Trealment Center
Brookhyn NY

Dr. Susan Smith McKinney Nursing and
Rehaoblliiation Center Brooklyn MY

East New York Diagnostic & Treatment Center
Brookiyn NY

Elmhurst Hospital Center Eimhurst NY

Gouverneur Nursing and Diagnostic & Treatment
Center New York NY

Hariemn Hospllal Cenler New York NY

Jacobi Medical Center Bronx NY

Kings County Hospital Broakiyn NY

Lincoln Medical and Mentol Health Center Bronx NY
Melropolitan Hospllal Center New York MY
Morrsania Diegnosiic & Treatment Cenler Bronx NY
North Cenfral Bronx Hospital Bronx NY

Queens Hospltal Center Jomaica NY

Renadissance Health Care Network Diagnostic &
Treatment Center New York NY

Sea View Hospital Rehabliltafion Center & Home
Stalen isionct NY

Segundo Ruiz Belvls Diagnostic & Trealment Center
Brorx NY

Woodhvll Medical and Menfal Health Center
Bmo“yn NY

North Browaf

ospital Disfrict Fort Lauderdale FL

Broward Generai Medical Cenler Forl Lauderdale FL

Corat Spings Medlcal Center Coral Springs FL

Imperial Polnt Medical Center Imperics Point FL

North Broward Medical Center Pompano Beacih FL
The Ohlo State Unlverslry Hosplfol Columbus OJ!
Parkiund Heol!h & H“o';i:-da! Sysiem Do!las ™

Reglonal Medlcal Center al Memphis Memphns ™

Rwe;s:de Counfy Regiona! Medlcal Center Rrvefs:de CA

San Joaquln General Hospital Stocklon CA
San Maoleo Medical Center San Mateo CA

Scmld éi;:ra Volle);“Heauh & HorsrbrirtaE”Syslemw
San Jose CA

gchneldef ﬁéglonq.l.Meai;:"u“I Cenlef SiThomos Vi
Roy Lesfer Schnelder Hospllal St Thomas Vi

Myrah Keating Smith Community Heatth Center
St John Vi

Shands HeaithCore Gurneswﬂe Ft.

Sinaf Hec:llh System Ch:c'ugo IL

Slony Brook Unlverslly Hospitai Stony Brook NY

Thomason Hospllui El Paso TX

Tmmun Medical Centers Kcmscs City MO

TMC Hospltal HIlE Kansas City MO

TMC Lakewood Kansas Cily MO

MmC Behaviorcf Heaith Kansas Cily MO
UMass Memotial Heu!lhcare Sysrem worcester MA
UMDNI- Untversity Ho;pﬂal Newark NJ

Unive i ealth Sysiem Scm Antomo TX

Unlvers 1y HeuIIhSystem Consoxﬂum Oak Brook IL

Unlversity Hospital, The Unlversﬂy of New Mexico
Hedalth Sciences Cenier Albuquerque NM

Universsfy Medical Center of Souihem Nevada
Las Vegas Ny

University of Arkansas tor Medical Sclences
Lithe Rock AR

University of Chlcago Hospitals & Health System
Ch:cago IL

Ijnlve:srfy of Colorqdo Hosp‘rfaf Denver CO

The Universil’y of Kansas Hospllal Kansos City kS
University of South Alubamu Med!col Cenler Mobﬂe AL

University of Texus Syslem Aushn “rx
The University of Texas Heallth Center at Tyler Tyler X

The University of Texas M,D. Anderson Concer
Center Houston TX

The University of Texas Medlical Branch at Galveston
Galveston T%

VCU Health Syﬂem Richmond VA

NAPH MEMDBORS

NAPH






P/@W'I'-:LL
(GOLDSTEIN..



