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MEMORANDUM

Agenda Item No. 8(1)(1)

TO: Honorable Chairwoman Rebeca Sosa DATE: December 17, 2013
and Members, Board of County Commissioners

FROM: R. A.Cuevas, Ir. SUBJECT: Resolution approving and
County Attorney authorizing the County Mayor
to execute Amendment No. 2
to the Terminal Operating
Agreement between Miami-Dade
County and Port of Miami
Terminal Operating Company,
L.C.
Resolution No. R- 1051-13

The accompanying resolution was prepared by the Port of Miami and placed on the agenda at the
request of Prime Sponsor Vice Chair Lynda Bell.

R. A, Ci‘?e«%(is, i
County Attorney

RACjls



Memorandum
Date: December 17, 2013

To: Honorable Chairwoman Rebeca Sosa
and Members, Board of County Commissioners

From: Carlos A. Gimenez
Mayor

Subject: Resolution Approving And Authorizing The County Mayor Or The County Mayor's
Designee To Execute (1) Amendment No. 2 To The Terminal Operating Agreement
Between Miami-Dade County And Port Of Miami Terminal Operating Company, L.C.
And To Exercise Any Cancellation And Renewal Provisions Therein; And (2) The
Restated Terminal Operating Agreement Between Miami-Dade County And Port Of
Miami Terminal Operating Company, L.C. And To Exercise Any Cancellation And
Renewal Provisions Thetein '

RECOMMENDATION

it is recommended that the Board approve the accompanying resolution authorizing the execution of
(1) Amendment No. 2 to the Terminal Operating Agreement between Miami-Dade County and Port of
Miami Terminal Operating Company, L.C. (“Second Amendment’) and (2)the Restated Terminal
Operating Agreement (“Restated Agreement”) between Miami-Dade County (“County”) and Port of Miami
Terminal Operating Company, L. C. (*POMTOC").

SCOPE

PortMiami ("Port”) is located within District 5 — Commissioner Bruno A, Barreiro. The impact of this
agenda item is countywide as the Port is a regional asset and generates employment for residents
throughout Miami-Dade County.

FISCAL IMPACT/FUNDING SOURCE

This resolution recommends the approval of two agreements: (1) the Second Amendment, which is
considered a bridge agreement is for a period of nine months beginning on January 1, 2014, and ending
on September 30, 2014, and (2) the Restated Agreement, which has a fifteen (15) year initial term with
two (2) five-year renewal options upon meeting certain conditions. In the event of renewal, POMTOC
shall notify the County in writing of its intent to exercise the first renewal 15 months prior to its initial
contract expiration date. The Restated Agreement shall become effective Oclober 1, 2014,

The approval and execution of both agreements will provide the Port with immediate and long-term
increases in guaranteed revenues. Additionally, there are provisions in both agreements that stipulate a
transfer of land from POMTOC’s existing terminal footprint back to the Port. This agreement to give up
certain land prior to the expiration of the current agreement in September 2014 allows the Port to
accommodate other tenants’ operational needs due fo the availability of additional acreage.

With execution of the Second Amendment, the amount of revenue guaranteed to the Port from POMTOC
will be approximately $3.2 million. In addition to the guaranteed revenue, there will be a positive fiscal
impact to the Port in the amount of $2.5 million in fiscal year 2014, Under POMTOC's existing
agreement, they operate approximately 117 acres of land at a rate of $0.37 per square foot. This amount
of acres will be reduced with the execution of the Second Amendment to approximately 76 acres with
rent increasing to a rate of $0.60 per square foot. While the gain in the land rental rate paid by POMTOC
is offset by a smaller footprint, it allows the County to charge substantially higher rent on a portion of the
approximate 41 acres to be transferred back to the County. The value of the additional rent revenue from
the 41 acres that will be transferred back is estimated at $1.8 million for the remaining nine months of
fiscal year 2014. These acres include the reassignment by the County of approximately 16 acres to
Seaboard Marine, approximately 10 acres to Terminal Link Miami, and 15 acres (valued at existing
market rates) that will be used for future business interests of the Port. Additionally, the increase in
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revenue that is anticipated by delaying a tier discount on the throughput minimum annual guarantees for
the Seaboard Marine and Terminal Link Miami cargo yards is estimated at $600,000 for the remaining
portion of fiscal year 2014, This is achieved by incorporating the transferred acreage to Seaboard Marine
and Terminal Link Miami in calculating their minimum annual guarantee per acre. In short, the increased
acreage in both of these container yards translates into a higher Twenty-foot Equivalent Unit (“TEU")
requirement in order to meet a tier discount.

With the approval and execution of the long-term Restated Agreement, POMTOC’s lease will mirror that
of Terminal Link Miami, approved by the Board in July 2008. The value of implementing the Restated
Agreement will guarantee revenues in fiscal year 2015 of approximately $13 million in the form of land
rent and throughput guarantees. This is valued at $6.6 million ($3.1 million in land rental revenue and
$3.5 million in throughput revenue) more than what the Port would have collecied if the existing lease
with POMTOC would have remained status quo. In addition to the $6.6 million surplus over the previous
agreement, there is a peripheral effect of collecting approximately $2.5 million with increased land rents
and throughput guarantees from Seaboard Marine and Terminal Link' Miami through the transfer of land
{o those companies (not to mention the 15 acres under the conirol of the Port that is valued at market
fand rental rates). Additionally, over the 15 year initial term of the contract, including a built in annual
compounded escalation of three percent on rates for land rent and TEU throughput rates, as well as a
two percent annual compounded escalation on TEU throughput per acre guarantees, the minimum value
of the lease is estimated at $261 million ($93 million in land rent and $168 million in throughput revenue).

TRACK RECORD/NMONITOR

There are no outstanding business issues or financial obligations between the parties except for a
disputed receivable of approximately $672,000 which has been settled as part of Restated Agreement,
requiring POMTOC to make two installment payments totaling $300,000. The Seaport Department staff
members responsible for monitoring the agreements and the affiliated contracts are Juan Kuryla, Director
Designee and Kevin Lynskey, Assistant Director, Business Initiatives.

BACKGROUND

On September 15, 1994, the County entered into an up to 20 year Terminal Agreement (“Criginal
Agreement”) with POMTOC to operate, maintain and secure a terminal area comprising of approximately
135 acres (now 117) on the Port. POMTOC functions as a common-user cargo terminal by operating,
maintaining and securing its common gate, supervising and coordinating the receiving and delivery of
cargo, and otherwise administering the premises to assure the efficient .execution of the cargo handling
operations for multiple steamship lines; Despite variations in cargo volumes, this Original Agreement has
proven to be an important economic contributor to the Port as POMTOC has paid and/or generated direct
revenues to the Port over the course of its existence.

On September 15, 1998, the Board approved a settlement agreement with POMTOC (R-1104-98) to,
among other things, remove a contingent liability and resoclve outstanding terminal issues. This settlement
agreement was later amended on September 19, 2000 (R-965-00), authorizing POMTOC to increase
certain rates on their tariff. This latter agreement approved by this Board is Amendment No. 1 to the
Original Agreement. As part of the approved First Amendment, POMTOC agreed to reduce its terminal
area from 135 acres to approximately 117 acres. ’

At this time, the Port and POMTOC wish to enter into a Second Amendment to the Original Agreement
and also a new Restated Agreement. The Second Amendment shall serve as a bridge contract beginning
January 1, 2014, through September 30, 2014, anticipating the effective date of the Restated Agreement
beginning October 1, 2014.

in summary, the Second Amendment provides for POMTOC to:

» |Increase its land rental rate to $0.60 per square foot from $0.37 per square foot.
e  Commit to a term of nine months from January 1, 2014, through September 30, 2014,
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e Reduce its cargo terminal operating footprint from 117 acres to approximately 76 acres, allowing
the Port to transfer approximately 16 acres to Seaboard Marine, 10 acres to Terminal Link Miami,
and the remaining 15 acres o remain under the Port’s control for future Port uses.

Additionally, the proposed Restated Agreement provides for POMTOC to, among other things:

» Commit to a lease with an initial term of fifteen (15) years with two (2) five-year renewals. Upon
Board approval, this Restated Agreement will take effect October 1, 2014, and ferminate on
September 30, 2029. POMTOC will remain as the Port’s only common user terminal operator which
is not affiliated to any shipping line.

s Increase its minimum guaranteed throughput from 2,000 Twenty Foot Equivalent Units ("TEUs") per
acre to 3,159 commencing on year one of the Restated Agreement with a 2% annual compounded
ascalation;

« Commit to a throughput rate on year 1 of the Restated Agreement of $34.44 per TEU for TEUs
indicated in the minimum throughput guarantee, subject to an 'annual compounded escalation of
3%. Discount TEU rate will be given according to coniractual terms for TEUs that exceed the
minimum and will be subject to an annual compounded two percent escalation as well. The
discounts are ten percent, twenty percent, thirty percent, and forty percent for each increment of
one-thousand TEUs per terminal acre generated beyond each year's applicable Minimum
Guaranteed TEU throughput.

e Increase its land rent from $.60 per square foot during the year of the Amendment No. 2 period (FY
2014) to $1.54 per square foot in year one of the Restated Agreement in FY 2015. The land rental
rate will have an annual compounded escalation rate of 3%, matching the Terminal Link Miami
lease. :

Among other things, the Port agrees to provide POMTOC with the following as part of the Restated
Agreement:

o Preferential berthing space on 2,000 linear feet starting at Bay 117 to Bay 148, to be assigned at
the Port's discretion.
e A minimum of four cranes for preferential use.
- o Right to bill and retain revenues generated from reftigerated container connections.

The terms of the Restated Agreement were largely negotiated in the summer of 2013. To ensure that the
County was receiving the best offer, however, on October 9, 2013, the Port advertised and invited
submittals of expressions of intent (EOI) for terminal operators, stevedores, and shipping lines to enter
into a cargo terminal operating agreement with the County. On November 15, 2013, the invitation period
closed, and a total of two submittals were received. The submittals were from South Florida Container
Terminal {SFCT), which is the neighboring terminal operator at the Port (also known as Terminal Link
Miami), and Ceres Terminals, a global logistics company that currently conducts stevedoring activities at
the Port.

After reviewing the two proposals, the Port recommends POMTOC. The recommendation is based on
comparison of the minimum annual guaraniees, short term revenue gains, and other competitive
conditions. While, the two proposals offered similar long-term guarantees as the proposed POMTOC
agreement, the recommendation to proceed with POMTOC as the terminal operator will generate an
additional $2.5 million to the Port in FY 2014 by freeing up land for other Port tenants and requiring an
immediate rent increase. Additionally, with similar minimum annual revenue guarantees from the two
proposals to that of POMTOC, there is no financial incentive for the Port to expand SFCT's footprint or to
choose a hew terminal operator over one that has been at the Port for almost 20 years, which has served
this community well and invested in our Port. Significantly, the proposal received by Ceres Terminals
failed to make a binding commitment, and was contingent on closing a deal with an unidentified shipping
line. The proposal by SFCT included a small crane guarantee (POMTOC does not have a crane
guarantee but their actuals double what SCFT proposed as a guarantee). The Port also believes that
three terminal operators will offer more competition fnd lower rates to third party customers than if the
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amount of terminal operators were consolidated down to two, as would be the case if the proposai from
SFCT were put forward as a recommendation.

Throughout the Original Agreement at the Port, POMTOC has played a significant role in the Port's
expansion and has also demonstrated sound industry and business skills in adapting and managing the
Port’s growth and the industry’s changing environment. Through joint marketing efforts with POMTOC
and its other cargo partners, the Port is poised to again reach the one million TEU mark, and anticipates
doubling its carge volume within the next 6 to 8 years. The recommended Second Amendment and
Restated Agreement will position the Port and POMTOC to operate a world class common user terminal,
with the necessary infrastructure and technology to retain existing as well as |lure new shipping lines. It is
worth noting that the existence of a new 15 year term with POMTOC at the Port will enhance both
POMTOC’s and the Port's ability to attract new business.

DELEGATED AUTHORITY .

in accordance with Section 2-8.3 of the Miami-Dade County Code related to identifying delegation of
Board authority, there are no authorities beyond those specific in the resolution which include the
authority for the Mayor or designee to execute the Agreement and to exercise any cancellation and
renewal provisions.

Jack Osterholt, Deputy Mayor




MEMORANDUM

(Revised)

TO: Honorable Chairwoman Rebeca Sosa DATE: December 17, 2013
and Members, Board of County Commissioners

FROM: R.A.Cudvas, Jt. _ SUBJECT: Agendaltem No. 8(J)(1) .
County Attormney -

Please note any items checked.

“3-Day Rule” for committees applicable if raised
6 weeks required between first reading and public hearing

4 weeks notification to municipal officials required priox to public
hearing

Decreases revenues or increases expenditures witheut balancing budget
Budget required
Statement of fiscal impact required

Ordinance creating a new board requires defailed County Mayor’s
report for public hearing

‘/ No commiitee review

Applicable legislation requires more than a majority vote (i.e., 2/3’s
3/5°s , unanimous ) to approve

—_—

Current information regarding funding source, index code and available
balance, and available capacity (if debt is contemplated) required



Approved Mayor Agenda Item No. 8(J)(1)
Veto 12-17-13

Override

RESOLUTION NO. R-1051-13

RESOLUTION APPROVING AND AUTHORIZING THE
COUNTY MAYOR OR THE COUNTY MAYOR'’S DESIGNEE
TO EXECUTE (1) AMENDMENT NO. 2 TO THE TERMINAL
OPERATING AGREEMENT BETWEEN MIAMI-DADE
COUNTY AND PORT OF MIAMI TERMINAL OPERATING
COMPANY, L.C. AND TO EXERCISE ANY CANCELLATION
AND RENEWAL PROVISIONS THEREIN; AND (2) THE
RESTATED  TERMINAL  OPERATING  AGREEMENT
BETWEEN MIAMI-DADE COUNTY AND PORT OF MIAMI
TERMINAL = OPERATING COMPANY, L.C. AND TO
EXERCISE ANY CANCELLATION AND RENEWAL
PROVISIONS THEREIN

WHEREAS, this Board desires to accomplish the purposes outlined in the accompanying
memorandum, a copy of which is incorporated herein by reference,

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA, that this Board:

Section 1. Approves and authorizes the County Mayor or the County Mayor’s designee
to execute Amendment No. 2 to the Terminal Operating Agreem‘ent between Miami-Dade
County and Port of Miami Terminal Operating Company, L.C. in substantially the form attached
hereto as Exhibit 1 and made part hereof, and to exercise any cancellation and renewal
provisions therein.

Section 2. Approves and authorizes the County Mayor or the County Mayor’s designee
{0 execute The Restated Terminal Agreement between Miami-Dade County Port of Miami
Terminal Operating Company, L.C. in substantially the form attached hereto as Exhibit 2 and

made part hereof, and to exercise any cancellation and renewal provisions therein.
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The foregoing resolution was offered by Commissioner Sally A. Heyman
who moved its adoption. The motion was seconded by Commissioner Lynda Bell
and upon being put {0 a vote, the vote was as follows:

Rebeca Sosa, Chairwoman aye
Lynda Bell, Vice Chair aye
Bruno A. Barreiro aye Esteban L. Bovo, Jr. aye
Jose "Pepe” Diaz aye Audrey M. Edmonson aye
Sally A. Heyman aye Barbara J. Jordan aye
Jean Monestime aye Dennis C. Moss aye
Sen. Javier D. Souto aye Xavier L. Suarez aye

Juan C. Zapata aye

The Chairperson thereupon declared the resolution duly passed and adopted this 17% day
of December, 2013. This resolution shall become effective ten (10) days after the date of its

adoption unless vetoed by the Mayor, and if vetoed, shall become effective only upon an

override by this Board.

MIAMI-DADE COUNTY, FLORIDA
BY ITS BOARD OF

COUNTY COMMISSIONERS

HARVEY RUVIN, CLERK

B Christopher Agrippa
y:

Deputy Clerk

Approved by County Attorney as / }3
uy .

to form and legal sufficiency.

Richard Seavey
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AMENDMENT No 2 TO TERMINAL, OPERATING AGREEMENT

This Amendment No. 2 to the Original Terminal Operating (“Second Amendment”) is dated this
... day of December, 2013 by and between MIAMI-DADE COUNTY FLORIDA, hereinafter
{COUNTY) and PORT OF MIAMI TERMINAL OPERATING COMPANY, L.C., a Florida limited
Habiﬁ.ty company registered' and authorized to do business In the State of Florida, hereinafter
(POMTOC), by and through their' authorized representatives in accordance 'with the terms,
cahditions and coﬁenants contained hereln below. The COUNTY and POMTOC are jointly referred
to as “The Parties”.
WITNESS

WHEREAS, The COUNTY and POMTOC are parfies to a Terminal, Operating Agreement
dated September 15, 1984 the ("Original Agreement’), under which POMTOC is operating a cargo
terminal at Dante B. Fascell Port of Miami ("PORT"); and,

WHEREAS, Amendment No. 1 to the Original Agreement was approved by the Board of
County Commissioners on or about July 17, 2008 ("Amendment No. 1" and collectively referred to
with the 1994 Agreement as the “Original Agreement”) through Resolution 847-08; and

‘ WHEREAS, the County and OPERATOR have a dispute as to when the Original Agreement
expires, but, for the purposes of this Second Amendment, if approved, haye mutually agreed that the
Origina_l Agreement expires on September 30, 2014 at 11:59 p.m, with each FParty reserving its rights
to dispute this expiration date in the event thig Sedﬁnd Amendment is not approved by the Board of
County Commissioners or otherwise falls to become effective for whatever reason; and

WHEREAS, the Parlles mutuai!iy wish to modify certain provislons of the Orlginal Agreement
in order to assist the COUNTY in more efficlently and productively developing fufure cargo and
cruise growih consistent with its 2035 Master Plan; and,

WHEREAS, POMTOC wishes to extend the Original Agreeniehz beyond the present
terminatioh date and create a more efficient terminal in parity with other terminals operating at the
Port; and the Parlies have submitted a Restated and Amended Terminal Operating Agreement

{"Restated Agreement”) to the Board of Counly Comenissioners for consideration concurrently with
Page 1 of4
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this Second Amendment, and if approved, the Restated Agreement will become effective at 12:00
a.m. on Qctober 1, 201:4,

NOW THEREFORE, for and in consideration of the premises and mutual covenants and
agreements herein after contained, the Parties hereto do and hereby mutually covenant, agree and

bind themselves as follows:

A. That the first paragraph of Article 4.1.A of the Original Agreement is hereby deleted
in its entirety and shall provide instead: POMTOC shafl continue to pay land rental
rate at the same rate as of the effective dale of this Amendment No. 2, but
commencing January 1, 2014 or the effective date as hereinafter defined and
confinuing through the Original Agreement's expiration on September 30, 2014,
POMTOC will increase its annual land rental rate fo $.60 per gross square foot of the
Terminal Area.

B. That Article 1.2 of the Original Agreement, is hereby modified to add the following
paragraphs!

On the January 1 ,2014 or effective date as hereinafter defined in this Second
Amendment, land totaling 16,3 acres but subject to comection in a fulure formal
survey (Parcel 1) as more generally identified in Exhibit A to the attached
Amendment to Terminal Services Agreement (TSA) dated April 1, 2013, between
POMTOC and Seaboard Marine Lid,, (Seaboard) (a copy of which Is attached hereto
as Exhibit A), shall permanently revert io the control of the COUNTY, and the
COUNTY shall receive all revenues related thereto. Upon said transfer POMTOC
shall have no further financial or minimum guarantee obligations in connection with
Parcel 1, although it will continue to receive credits for throughput guaraniees for
throughput on the Parcel until October 1, 2014.

On June 1, 2013, POMTOC temporarily fransferred an additional 9.1 acres
(inclusive of approximately 1.2 acres of access road), subject to correction in a future
formal survey {Parcel 2) as generally identified in the TSA to Seaboard pursuant to
the terms and conditlons contained in the TSA. With respect fo Parcel 2, POMTOC
shall be entitled to receive all financial benefits and minlmum guarantee credits
refating to this property until its return to POMTOC as required by the provisions of
the TSA. :

Commencing January 1, 2014 or the effective date as hereinafter defined POMTOG
shall return fo the County approximately 9.8 aces ( Parcel 3} as more particulatly
identified in exhibit B. Notwithstanding the foregoing , POMTOC will continue to
receive all throughput credits relating to the parcel through September 30, 2014,

C. The effective date of this Second Amendment means January 1, 2014 if prior thereto
the Second Amendment is fully executed by POMTOC and an authorized
representative of the COUNTY following approval of this Second Amendment by the
Board of County Commissioners and the expiration of any applicable Mayoral veto
period if this fakes place after January 1, 2014 then the first day of the month
following the requisite approvals as hereinbefore stated.

Page 2 of 4
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D. All terms and conditions of the Original Agreement not modified by this Second
Amendment shall remain in full force and effect.

E. The County hereby approves the TSA aftached hereto as Exh‘tbit A.

F. The Parties hereby mutually agree that the POMTOC's agreement to enter into this
Second Amendment is subject to the approval of the Restated Agreement which will
be presented to the Board of County Commissioners simultaneously with this
Second Amendment. Any failure of the Parties to reach an agreement as to the
terms of the Restated Agreement and/or the Board of County Commissioners failing
1o approve the Restated Agreement hereby renders the terms and conditions of this
Second Amendment null and void except for paragraph E above approving the TSA.

(PURPOSELY LEFT BLANK)

Page 3 of 4
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IN WITNESS WHERE@F, the COUNTY and POMTOC have caused this Agreement to be duly executed

this__ dayof , 2013,

PORT OF TERMINAL OPERATING MIAME-DADE COUNTY, FLORIDA,
COoMP a political subdivision of the
State of Florida

Name & /Mﬂ (L’f 2, /}Mcﬁfﬁ'
print neme) ﬂ
Tiﬂ& C@ 0’ {1 /L ﬂ/f C-C‘ AL il 'IJ By

County Mayor
Date: /3:'/5/‘//3

Corporate Seal:

/S}' ﬂ@ ATTEST: | '
7/) CLERK OF THE BOARD
Name: Cﬁ;ﬁﬁJ {)ﬂ%ﬁ“ﬁ% By: 5 o
rint name eputy Clern
Title: é

Date:

Date: /' 7':/ VIA 3 Date:
Approved as to forrﬁ and legal
Sufficiency

Page 4 of 4
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AMENDMENT TO TERMINAL SERVICE AGREEMENT

This Armendmant to Terminal Service Agresment (the "Amendment™ commences on the 18
day of Aprl, 2013 and is by and between PORT OF MIAMI TERMINAL OPERATING COMPANY,
i .C. ("Operatat™), whoge address Is 635 Australla Way, Suite 301, Miami, Florida 33132, and
SEABOARD MARINE LTD. (“Contractor”), whoese address is 8001 N.W. 78 Avenue, Miami, Florida

331868,
RECITALS

WHEREASB, Qperator and Contractor entered into that certain Terminal Sewice Agreement
dated January 30 2008 which expires on its own accord on March 31%, 2013 thereinafter reforred to
as the "Agreement’); and, . .

WHEREAS, Opsralor is parly to that certain Terminal Operating Agreemert dated
September 17, 1984, with Metropslitan Miami-Dade County (“County”) which provides. for, among
other things, the operation of a marine terminal on approximately 117 acres of land located at the
Port of Miami (herelnafter referred to as the “Lease"); and, ,

- WHEREAS, Operator and Contractor desire fo extend the Agreement for the reasonably
foreseeable fulure,

NOW THEREFORE, I consideration of the mutual promises set forth herein, and other good
and valuable consideralion, Operator and Contraclor agree as follows:

. The following provisions of the Agreement shall be modifiediamended/faddad:

a. Paragraph 1 (Dedicated Temninal Area) shall be roplaced as follows: Operator
agraes fo make available up o, &t Contractor's option, 18 dedicated acres through
May 31, 2013 and, commencing June 1, 2013, up fo 254 dedicated acres of its
termingt Facility adjacent to Contractors marine terminal (the "DTA™ for exclusive use
as terrninal area for Confractor's contalners and refated equipment discharged from
andfor to be foaded aboard Contractor's vessels (chartered, operated or owned), A
skelch of the DTA {s atiached hereto as Exhibit “A". Contractor shall be responsibie
for the costs of the relocation of Chute Rd and movement of the fances necessitated
by the increase In size of the DTA.

b, Paragraph 2 (Term), shall be replaced as follows: The term of the Amendment shall
be through e expitation of the ourrent Lease or untll the OTA (254 acres or
portians thereof as Contractor may agree with County) becomes part of the premises
leased by County to Coniracior, whichever Is sconer,

¢. Paragraph 3 {Rale and Throughput), shall be amended as follows: The rate per “full
confainer” shall be $10.5G. In the event Operator enters info an amended, restated
ar new Leass coverlng the DTA, or any part thereof, resulting in a fand rent rate
increase whereby Operator, during the term of this Agreemsiit, or extension thereof,
pays $1.01 per square foot or more, the “full container” rate paid by Contracior shall
increase to $12.10 (at a land rent rate of $1.01) plus an additional twelve cents
(80.12) for sach additional cant ($0.01) In land rant pald, over $1.01 per square fool,
by Operator,

Page 1 a2
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d. New Paragraph 19 shall be added: R s anticipated that on or hefore Oclober 1,
2014, Contractor will directly lease from Counly, as patt of fis terminal lease with
County, approximately 16.3 of the 25.4 acres, afier said date, the halanse of lang
(25.4-18.3 = 4.1) approximalely 8.1 acres, shall be under the condrol of County or
under Isase. In the event the Lease of Operator Is renewed or extetded, or Operator
enters Into a new {sase with County, wharein the 8.1 (approximate) acres, or any
portion thererof, are subject 1o sald Lease or hew lease, Operator indvocably agrees,
it shall amend and exiend this Agreement or enler nte & new lerminal service
agresment (both collectively referred to as the "TSA") with Confractor, if necessary,
on the same ferms and conditions as this Agreemant, as amended, providing for
Contractor's use of said 8.1 (approximate) acres, or such portion thersof it lsases
from Counfy, and said TSA shall continue in duration untlf such time Gontractor
refinquishes all or a portion of said land back to Operafor, of unlil Shed E and Shed
3 ara demolished and the underiying and surrounding land s paved by County,
whichever |5 soonar, If nelther of the two svents outiined above has occured by
January 1, 2016, the parties mutually agires to discuss, in dood faith, an extenslon,
on mautuatly satisfactory terms, of the TSA,

fl.  Approval: The partles acknowladge this Amendment Is subject {o approval by the Seaport
Department andfor by applicable public body.  Unless the Agreasment, as amended, is
terminated, by a party or as otherwise provided in the Agreement, the pariies shall not be
relieved of their obligativns under the Agreement, as armended hereby, while such approval
fs pending.

. Porce and Bifect: Al terms and conditions of the /—\greemﬁni not modifed by this
Amendment shall remain in full force and effect,

3

V. Coumtarpariz: This Amendimani may be executed by facsimile and In courderparls, sach of
which shall be desmed an orlginal snd all of which tegether shall constliute one document,

Operator ang Gontractol have execufed this Amendment on the dale sef forth baelow.

Operatol: Coitlractor:
PORYT OF f*ﬁmfjﬂ} TERMINAL OPERATING BREABQARD MARINE 17D,
CDMFAN’Y A e K
,;“/,;f/(/ (AT L ST
/ﬂ[‘iﬂo Arm{ha Ci}l?f erafing Officer Bruce A, Brecheisen, Exaculive Vice President

o

Date; Y f'j" /’/ % Date; r

Papgelol'2
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AMENDED AND RESTATED TERMINAL OPERATING AGREEMENT
- BETWEEN MIAMI-DADE COUNTY AND
PORT OF MIAMI TERMINAL OPERATING COMPANY, L.C.

THIS AMENDED AND RESTATED TERMINAL OPERATING AGREEMENT (“Restated

Agreement”) is hereby made and entered into as of the __ day of 2013, by and between

MIAMI-DADE COUNTY, FLORIDA, a poiitical subdivision of the State of Florida ("County"}, and PORT
OF MIAMI TERMINAL OPERATING COMPANY, L.C., a Florida Hmited Hability company registered and
authorized to do business in ‘the State of Florida (hereafler, "TERMINAL OPERATOR" OR
“OPERATOR?), by and through their authorized representatives in accomiance with the lerms, conditions
and covenants contained hereln helow., The County and OPERATOR are jointly referred to as “the
Parties."
WITNESSETH:

WHEREAS, the County and OPERATOR, are patties to a Terminal Agreement entered into In
1994 (1894 Agreement”), under which OPERATOR has operated a cargo terminal at the Dante B.
Fascell Port of Miami ("PORT"}; and

WHEREAS, Amendment No. 1 to the Orlginal Agreement was approved by the Board of County
Commissiohers on or abeout July 17, 2008 ("Amendment Ne. 1" and coliectively referred to with the 1994
Agreement as the "Original Agreement™ thr&ugh Resolution 847-08; and

WHEREAS, the County and OPERATOR have a dispute as to when the Original Agreement
expires, but, for the purposes of this Restated Agreement, if approved, have mutually agreed that the
Original Agreement expires on September 30, 2014 at 11:59 p.m, with sach Paity reserving its rights to
dispute this expiration date in the event this Restated Agreement is not approved by the Board of County
Commissioners or otherwise fails to become effective for whatever reason; and

WHEREAS, CPERATOR currently has rﬁneteen (19) years of experience operating a {drge third-
party cargo términal; and

WHEREAS, the Port has a limited amount of land available for cargo terminal operations and, the
County through the Port wishes to promote competition through providing similar economic terms to its

third-party termina! opetators; and

21




WHEREAS, the County through the Port wishes to distribute its limited available land in an
atvantageous manner fo ‘best actommeodate the goals of the Port of Miami's 2035 Masler Plan and to
efficiently and productively accommodate future cargo and cruise growth; and

WHEREAS, it is the County’s and OPERATOR's desite to use their best efforts in promdting
productive and efficient cargo terminal operations by optimizing inbound and outbound gate processing
activities at their respeotive gate facilities, Accordingly, the OPERATOR, during the term of this
agreement, will within its sole discretion endeavor to implement a Rubber Tired Gantry System (*RTG
System"} to accommodate anticipated cargo throughput growth, and if OPERATOR's agrees to underlake
this commitment it further agrees to design, procure, construct, install, operate and maintain a RTG
System at OPERATOR's sole cost and expense; and

WHEREAS, an Amendment No, 2 to the Criginal Agreement is belng submitted to the Béard of
County Commlssioners contemporaneously with this Restated Agreement; and

WHEREAS, the County and OPERATOR now desire to enter into a Terminal Operating
Agreement under the terms and conditions set forth hereln below,

NOW, THEREFORE, for and in consideration of the premises and mufual covenants and
agreements hereinafter contained, the parties hereta do and hereby mutually covenant, agree and bind
themselves as follows: |

Section 1. Rules of Construgtion.

For all purposes of this Agreement, unless otherwise expressly provided:
| A) A term has the meaning assigned {o if;

B) An accounting term not otherwise defined has the meaning ordinarlly given fo it by
accountants in accordance with generally accepted accounting principles;

C) Words in the singular include the plural, and words in plural Include the singular;

B} A pronoun in one gender Includes and appiies lo other genders as well; and

E} The terms "hereunder,” “hereln,” *hereof,” “hereto” and such similar terms shal refer to
this Resiated Agreement in its entirely and not to Individual sections or aricles unless otherwise

specifically stated In such section or article,
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F) The Parties hereto acknowledge that nelther Party was solely responsible for drafting this
Restated Agreement and' that both Parties have had the assistance of counsel in its drafting and,
therefore, agree that this Agreement shall not be mors strictly construed against either the County or
OPERATOR.

Section 2. Definitions as used hereln:

‘Actual TEU Throughput” or “Actual Throughpuf’ means the total number of TEUs loaded or
unloaded from a waterborne Vessel to or from the Terminal Area each Fiscal Year (excluding
Transshipped TEUs) as reflecied in Port records. Actual TEU Throughput §hall include Non-Containerized
cargo which shall be calcutated for purposes of Actual TEU Throughput as defined and specified herein

‘Restated Agreement® means this Amended and Restated Terminal Operating Agreement
between the County and OPERATOR, including all attachments and exhibits, and any documents
incorporated by reference herein.

*Applicable Laws” means any and all faderal, state, and County laws, rules, ordinances,
resolutions, administrative orders, implementing orders, and tariffs, including, but not limited to Port of
Miami-Dade Terminal Tariff No. 010, that apply to the conduct of operations at the Port and the Parties'
conduct under, arising out of or telated to this Agreement, all as such may be amended from time lo time,
including but not Eirﬁited to all federal, state and County security requirements.

"“Base TEU Rate” shall have the definition set forth In Section 6.A and E-xhiblt A hereof and means
the rate to be paid by OPERATOR fo thé County for the Minimum Guaranteed TEU Throughput each
Fiscal Year as identified in Exhibit "A”,

"Cargo” means' any kind of commodities ladened or unladened, containerized or not from a
vessel,

“Container” means a. maring carge container or g traller, flatbed, lowboy, platform or flatrack, if
empty Hatracks, flatbeds, or platforms are bundied, each bundle shall count as one (1) contalner.

“County” means Miami-Dade County, a political subdivision of the State of Florida, and all
departments, agencies and instrumentalities thereof, including but not limited to the Miami-Dade County

Seaport Department,
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"Discount TEU Rate” means the discount rates that are paid by the OPERATOR starting with the
first TEU in each Fiscal Year (excluding Transshipped TEUs) thaf exceeds the number of .Minimurr;
Guaranteed TEU Throughput per Fiscal Year as identified in Exhibit “A” hereto.

‘Dockage”’ means the charges the County assesses pursuant to the Tariff against a vessel for
berthing st a wharf, pler, bulkhead structure, or bank, ot for mooring fo a vessel so berthed. in thisl
Agreement, Dockage is included In the TEU Rale as to those TEUs for which the TEU Raie is paid by
OPERATOR {o County as required herein.

"Effective Date” means 12:00 a.m. QOclober 1, 2014, provided that this Restated f_\graement has
previously been fully executed by OPERATOR and an authorized repreéentative of Miami-Dade County
following the approval and authorization to execute this Restated Agreement by resclution of the Board of
County Commissioners and expiration of any applicable Mayoral veto period,

*Expitation Dalte’ means the date this Agreement shall expire, subject to anyr applicable and
consummated Renewal Terms as set forth in Section 3 and subjest to other terms and conditions of this
Agreement.

"Fiscal Year” means the County flscal year, which runs from Oclober 1 through September 30,

“FMC” means the Federal Maritime Cormnmission or any other federal agency that might act as
successor to or in the capacity of the Federal .Maritime Commission,

“Gross Terminal Acres” means the total number of acres included in the Terminal Area, whether
improved or unimproved, and including partial acres,

“Initiat Term” means the time during which this Agreement shall be in effect between the Effactive
Pate and the Expiration Date but befofe any Renewal Term is exércised aé set forth in Section 3.

“Land Rental Rate” means the per square foot rental rate applicable to open ground leases at the |
Port as set by the County pbrsuant fo Applicabie Laws,

"Lay Berth” means any Vessel using a berth solely for maintenance or lay up and not for loading
or discharging cargo and shall be subject to the dockage charges set forth in item no. 312 of the Tariff or
any successor item In the Tariff.

"Minimum Guaranteed TEU Throughput’ means the minimum number of TEUs (excluding

Transshipped TEUs) OPERATOR agrees to guarantee County each Fiscal Year per acre (as set forth in
4 :
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column two (2) of Exhiﬁi? A) muitiplied by the number of Gross Temminal Acres, payable al the full Base
TEU Rate, as set forth in column three (3} of Exhibit "A” hereto, as applicable.

"Minimum Guaranteed Annual TEU Thrm_ughput Revenue” means the product calculated by
taking the minimum number of TEUs OPERATOR agrees Vto guarantee in a given Fiscat Year per acre (as
set forth in column two (2) of Exhibit A (as applicable) multiplied by the number of Gross Terminal Acres
or‘ fraction thereof in the Terminal Area mulfiplied by the applicable full Base TEU Rate for that year as set
forth in column three (8) of Exhibits A {as applicable). By example, the parties égree that the Minimum
Guaranteed Annual TEU Throughput Revenue due the County from OPERATOR for the period from the
Effeclive Date for the first Fiscal Year of this Restated Agreement is &7,75§,32?.80 (3,169 minimum
TEUs per acre excluding Transshipped TEUs) x a fotal of 68.54 Gross Terminal Acres (size of Terminal
Area on Effective Dale) and somstime thereafter subject to survey 76.44 x $34.44 per TEU (minimum
throughput TEU rate for applicable period =$7,456,875.00 and $8,316,363.10 respectively ).

"Non-Containefized Cargo” shall mean all cargo of any type ﬁot contained or carried in a cargo
container and shall include, without limitation, vehicles, vessels, boafs, yachis, heavy eguipment, bulk
cargo, break bulk cargo and any other non-containerized cargo, .

“Otiginal Agreement” means the Terminal Agreement between Miami-Dade County and
OPERATOR entered into In 1994 as amended by Amendmant No. 1 and Amendment No. 2,

*Port" means the Miami-Dade County Seaport Department of Miami-Dade County, also known as
the Dante B. Fascell Port of Miami-ﬁade, or its successors or assigns,

"POMTOC” ;fneans Port of Mlamt Terminal Operaling Company, L.C., a Florida fimited liabiiity
company. '

"Preferential Berthing Rights” means a preferential right to use specified bays over any other
similarly situated vessel, but expressily does not mean an exclusive right, as more particularly set forth in
Section 4.1 of this Agreement. | )

"Port Directar means the Director of the Miami-Dade County Seaport Department or designee, or
anyone acting in the capagity of Port Director as designated by the Mayor or designee.

“Renewal Term” means the time during which this Agreement shall be in effect in the event any

renewal option is exerclsed as set forth in Section 3.

b
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"Shortfall Fees” means the difference between Actual Throughpu't (excluding Transshipped
TEUs} and the Minimum Guaranteed TEU Throuéhput muitiplied by the Base TEU rate for any applicable
Fiscal Year as set forth in Section A and shall be calculated each Fiscal Year of the Initial Term and any
applicable Renewal Term,

“Superseding Terminal Agreement” shall mean this Restated Agreement, which, upon approval
and execution, shall, on October 1, 2014 at 12:00 a.m., suparsede and repiace the Original Agreement.

"Tariff" means the Port.of Miami-Dade Terminal Tariff No. 010, Rates, Rules, and Regulations for.
the Seapoit Facllities of Miami-Dade County, Florida, as such may be amended from time to time.

"Terminal Area” means the existing land designated in Exhikbit "B” atlached heretp ~and
incorporated by reference herein, and includes existing bulidings, structures, and fixtures therecn. The
area conhsists of no less than approximately 76.44 acres of mostly-paved cargo terminal space, not
including 7.9 acres of which shall be sub-Leased to Seaboard Marine Ltd, with the OPERATOR entitled
to receive all revenue derived therefrom and a credit for fhe corresponding throughput guaraniees, The
Terminal Area may be subject to adjustment pursuant to Sectlon 5.H, 5.K and 5.L hereof or upon mutual
agreement by the parties and as otherwise provided in this Agreement and Amendment No. 2.

"TEU” means one twenty (20) foot equivalent unit Container, whethér full or empty. Any containey
of thirty {30) to forty-five (45) feet in fength shall count as two TEUs. All containers longer than forly-five
{(45) and up to forty-eight (48) feet in length shall count as two and one-half (2.6) TEUs. Al containers
over forty-eight {48) feet and up to sixty (60) feet In length shall count as three (3} TEUS. Confainers of
any other length shall be divided by iwenty {20) feet to determine a TEU value. For TEU Throughput
calculation putposes only, each vehicle, car, tractor trailer, boai, or other; mobile squipment shall count as
two thirds (2/3) of a TEU, unless such vehicle, car, fraclor trailer, boat or other moblle equipment is
contained in a Gontainer or Car Rack, in which case its TEU value shail be caiculated af specified in this
definition. '

"TEU Rate’ means the rate that the County shall charge OPERATOR for each TEU {lcaded ot

| unloaded) fransferred either o or from Vessels calling the Port, in fieu of the Dockage and Wharfage
rates otherwise applicable in the Tariff, pursuant to Section B.A and, if applicabie, 6.B hereof, but such

TEU Rate expressly does not apply to shifted or re-stowed Containers {meaning Conlainers temporarily
6 ]
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removed from a vessel solely lo access other Containers and then stowed back oh the ‘vessel) or
Transshipment Contalners. For clarification purpbses, a fort_y {40) fqot container discharged from a Vessel
to the Terminal Area and then discharged off the Port via 'lruck. barge or rail would be billed to
OPERATOR al the applicable TEU Rate multiplied by two (as a forty foot container counts as two TEUs).
A forty-six (46} foot container loaded onhto & Vesse! from the Term!nal Area wou!d be bn!led to
OPERATOR at the apphcable TEU RATE multiplled by 2.5 (as a 46 foot contalner counts as 2.5 TEUs)

“Unimproved Land" means terminal acreage which is paved but is wnthout struscturss or RTG
Pads. |

“Vehicle" means 'motorized wheeled conveyed used for tranéportiég. pPersons or ¢argo on Iandl

"“ehicle Rate” means the rate applied to vehicles not counted as TEUs loaded to or discharged
from Vessels, which shall be Inclusive of wharfage and dbckaga, as well as gate fees, reefer fees,
storage fees and faully equipment foes, The Vehicle Rate shall not include security fees, which if
assumed shall be charged separately,

“Vessel' means any waterborne vessel or barge that uses the Port, inciuding, without limitation,
container vessels, RoRo vessels, bulk carfiers and any other type.of vassels,

"Wharfage” means the oharges that the County assesses pursuant fo the Tarifi or otherwise
against the cargo or vessel on all cargo passing or conveyed over, onto, or under wharves or between
vessels (to or from barge, lighter, or water), when berthed at a wharf or when moored in a slip adjacent to
the whatf. Wharfage Is solely the charge for the use of the whart and does fmt include charges for any
other service. In this Agreement, Whatfage is included in the TEU Rate as to those TEUs for which the ‘
TEU Rate s paid by OPERATOR to County as required hersin,

Section 3. Effective Dats and Term

A Ipitlal Term. The Initial Term of this Agreement shall be fifteen years, provided that such initial
Term shall commence on the Effective Date and shall expire on September 30, 2029 (the *Expiration
Date”) unless a Renewal Term is fully and propetly exercised and subject to the qancellat‘lon, termination
and other terms and conditions contalns set forth herein. The potential Renewal Terms shall consist of
two {2} renewal options of five (5} years, exercisable by OPERATOR in accordance with the Renewal

Term terms, conditlons and procedures set forth Section 3.B below.
7
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B. Renewal Term Procedures. - OPERATOR shall nofify the County in writing of its intent fo

exercise the renewal option no less than fifteen (15} months prior to the expiration of the Initial Term.
Upon receipt of Operator's timely written notice of its intent to exercise the renewal term, each party shall
within twénty calendar days select an independent Florida licensed land appraiser to undettake a certified
appraisal of the then-fair market rental value of the Terminal Area (as improved) on a square footage
basis. Notwithstanding and prevailing over any contrary term or implication contained herein, in no event
may any of the appraisals contemplated in this Section result in a land rent square footage rate below the
then-current annual land rental rate plus 3% thereof (the "Deemed Minimum Appraised Land Rental
Rata"}, If any appraisal results in a then-current land rental rate below tfae Deemed Minimum Appraised
Land Rental Rate, then notwithstanding such resulf, the parties hereto mutually agree to nonetheless
treat such appraisal resuit as being the Deemed Minimum Appraised Land Rental Rate. Upon completion
of said appraisals, each parly shall transmit a certified original appraisal to the other parly no later than
ten days from receipt of same, it beihg understood that any appraisal yielding a rental rate below the -
Deemed Minimum Appraised Land Rental Rate shall be treated for all purposes hereunder as having
yislded the Deeaﬁed Minimum Appraised Land Rental Rate. The resulting two tand rental rates shall then
be averaged to produce the new land rental (square footage) rate to apply in year one of the exercised
applicable renewal term, subject to subsequent annual increases pursuant to Section 5.A hereof,
provided however, that should the resulting {averaged) new land rental (square footage) rate be more
than 15% higher than the then-current rate, then OPERATOR shall have !en. calendar days in which to
rescind, via written notice to the Port Director, OPERATOR's prior notice of intent to exercise renewal
option, Ih which case such optlon shall become null, void and of ne further effect and OPERATOR shall
have no obligation to consummate said renewal option. If no such written rescission is timely made,
OPERATOR’S imited fight to rescind shall expire and such renewal option shall be deemed fully
exercised. |f following OPERATOR's timely provision of resclasion in accotdance with the requitements
set forth above, the County completes negotiation of & new terminal agreement for the Terminal Area with
a new operator prior to the earlier of {i} the expi.ration or (ii} early terminétion of the Initiai Term, plus
ninefy {90} days, and as part of a non-compefitive selection process, and if such proposed new

agreement contains substantive terms such that the total amount of annual revenues guarantesd fo the
8
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County in years one through five of the proposed new agresment are more than ten.percent {10%) less
{in aggregate} than the total amount of guaranteed land rent and anhual throughput revenues that would
have been commitied to County by OPERATOR in years one through five {in aggregate) of the applicable
renewal term under the prior' OPERATOR-rescinded renewal tetm extension, then, and only in such
limited conditions, the OPERATOR shall have ten calendar days (from recelpt of notice from the County
of the proposed new agreement with a new operator) in which to fnaich and accept the guaranteed
annual land rent, annual throughput revenue terms of same, and afi other guaranteed revenue provisions -
and other terms of such hew terminal agresment in a writing (without exception, condition or qualification)
delivered o the Port Director via certified mail, return receipt requesteld, along with contemnporaneous
delivery o the Port Director of a written approval and acceptance of same by OPERATOR's Guarantor
{also without exception, condition or qualification), and in such event such guaranteed annual land rent,
annual throughput terms, and all other guaranteed revenue provisions and other terms (from the
propased finéiized agreement Wfth the new operator) will then apply to OPERATOR in the revived
Renewat Oplion (as modified with the substituted guaranteed annual land rent, throughput and other
guaranteed revenue ferms and provisions), provided in no event shall the above-describad process result
in any extension of the duration of the Initial Term or any renewal option period descrlbed in this Section
3.A above (hereafter, "OPERATOR Limited and Condltioned Right of First Refusal™. If OPERATOR doos
not timely provide County with all unqualified written approvals (including that required from Guarantor)
strictly as required above, Operator's Limited énd Conditioned Right of First Réfusal shall expire, become
nult and void and be of no further force or effect. Notwithstanding the above Limited and Conditioned
Right of First Refusal, whether same is exercised or not, such limited right shall not give rise to any claim
by OPERATOR or any permitted-assignee of OPERATOR against the County or Port for monetary or
consequential damages of any kind or nature {excluding potential equitable remedies If allowed under
Applicable Laws).

in the event the resulting new land rentaf raie is-not more than 15% highef than the then-
current rate, OFERATOR shall not have a right fo rescind its prior notice {o exercise the applicable
renewal option and such renewai option shall be deemed fully exercised, and in such event OPERATOR

shall not have any right of first refusal.
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In the event OPERATOR does provide timely written notice of rescission, as set 'forth
above, the Agreement shall remain. in eﬁect for the dﬁraﬁon of the remaining portion of the Initial Term or,
if appllcablé. the previously exercised and consummated renewal term, and Operatot shall remain
responsible to County for all payment and other obligations heretunder through the end of thé Initial Term
ot the previously inAeffec‘t Renewal Terrﬁ (if applicable), and Operator shall further remain liable to the
County for any and all Agreement obligalions, defaults, or liabifities that survive the termination or
expiration of the Agreement or that exist a;c common l_aw 6r independant of the Agreemént. in no event
will any delays in the renewal term [and bése rent issue beinQ resolved extend the duraﬂén of the Initial
lTerm ot Renewal Term, |

Section 4. County commitment to OPERATOR.

Subject to the terms and conditions of this Restated Agreement, the County agrees‘to allow
exclusive use of the Terminal Area in conjunction with OPERATOR's marine transportation business,
.including the berthing of Yessels for loading, .discharging, storage and efficient transfer of .cargo from
Vessels (o either other Vessels or land-based (principally truck or rall) transport modes, logistics activities
including the receipt and delivery of loose cargo to be packed ot unpacked fromfinto containers,
warehousing and related storage activities (including chassis storage), handling, packing, labeling, cargo
consolidation, cantainet repair and acquisition, installation and malntenance of additional equipment, and
provision fo its customers of any setvices ancillary o the above defined OPERATOR's marine
transportation business not otherwise prohibited herein or in violation or inconsistent with Applicable Law,
subject to Applicable Laws and security requirements and restrictions, OPERATOR has the right to permit
access to the Terminal Area by vendors and service providers for itself and its customers and affiliates,
but may not assign, sub-lease or subcontract its rights hereunder to operate a cargo terminal, except to
the extent otherwise expressly authorized In Section 32 of this Restated Agreement. Any agreements in
furtherance of OPERATOR's business interests which it entefs into with its Owner Membérs shall ot be
considered an aséignment in violafion of this provision. Al olher uses of the Terminal Area by
OPERATOR, including, hut not limited to, construction of any improvements thereon, shall require the
prior written approval of the Port Director, in addition to mesting all other ahp!icabie reguirements,

including, hut not fimited {o, submission of a Facilities Modification Fdrm, provided as Exhibit C, or similar
10
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document as required by the Port for all Improvements-to real property at the Port and as well as
compliance at all times with all Applicable Laws, The Port Director's approval may not be unreasonably
withheld or delayed providing the changes or improvements sought to the area as identified in this
agreemeni, made reasonably known to the County in writing or reascnably relate to improving the
efficiency of the area for the purpose of manhaging and handling cargo and further provided such sought
improvements will be in compliance with all Applicable Laws.

A The Gounty agrees to allow OPERATOR the exciusive use of the Terminal Area for the duration
of this Restated Agreament, pursuant and subject to the terms and conditions con.tained herein and
Appiicable Laws, Further, OPERATOR acknowledges and agrees that from fime to time Counly may
award, create, modify, or relocate easements, in its discretion, on, through, or under all or' partions of the
Terminal Area for purposes of permitling the installation, modification, maintenance, repair, or relocation
of utilities, roadways, ar security equipment or facilities, provided the sarme may not block OPERATOR's
ingress or egress to of from the Terminal Area or have a parmanent ahdlor material adverse effect on
terminal operations and Is done with reasonai&:le advance hotice and consultation with OPERATOR. With
respect to OPERATORS underground optic cables on land which is no longer part of ils Terminal area
the OPERATORS retains the right upon reascnable notice to access this eguipment for purposes of
repair or improvement as mayhe required.

The County acknow[edges that OPERATOR desires to conduct fts terminal operations from a
contiguous track of land on the Port. In this regard, the County agrees that if édditional land contiguous lo
the terminal area becomes available for permanent use, and such land is free from contractual or other
obligations, Including but not limited to previously granted rights of first refusal for the land, and not
needed for general Port uses, the County shall extend to OPERATOR a fight of first refusal to hegotiate
and enter Into an Agreement for the use of such land on terms {o be agreed.

Prior to the County granting, modifying or relocating an easemeni(s) on, within, through, under,
over all or part of the Terminal Area, the County shail provide OPERATOR at least ninety (20 calendar
days prior written notice of its infent to do so, Unless the County is required legally to grant the easement,
or the relocation or modification of an easement, in a shorter period of time and/or the easement is

hecessary for Fort operations, Thereafier, OPERATOR shall have thirty {30) days to provide the County
11
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with written notice of Its objection to said location of said easements or facifties and the faclual bases
thereof, including OPERATOR recommendations for alternative locations within the Terminal Area. The
failufe of OPERATOR to provide stich timely written notice and objections within thirty (30} days shall be
deemed a walver by ORERATOR of any objections thereto. If timely notice and objections are timely
provided by OPERATOR as required, the County shall itself consider such comments and alternative
recommendations or, as applicable, provide the same to the utifity or entity requiring said easement of
facilily for itsftheir consideration, Thereafter, the County may submit to. OPERATOR notice of an
alternative proposed easement, utility or facility, or modification or felo_caﬁon of an existing easement,
utility or facility, or may resubmit the original submission. Stch notice slhall Indicate fo OPERATOR if it
must temporarily or permanently vacate any portion of the Terminal Area to accommodate the easement,
utlfity or faciiity set forth in the notice and, If so, OPERATOR shall timely comply with subh'directive-and
the costs of such compliance, {o the extent incurred in, arising from, or relating to the moving and/for
relocating of TEU cargo or Non-Gontainerlzed Cargo or ofherwise making land available for the requested
and noticed sasement, utliity or facility shall resulf in a credit against monthly payments due the County
by OPERATOR, and provided further t.hat should the County's granting, modifying, or relocating of an
easement, utility or facility on, in, through, under, or over part of the Terminal Area be solely and directly
responsible for rendering a portion of the Terminal Area unusable by OPERATOR for any cargo terminal
or related or ancillary purpose- OPERATOR shall thereafter be entitled to a temporary pro rata abatement
of Land Rent and reduction of the Minimum Annual Guaranteed TEU Throﬁghput Revenue based prd
rata on the amount of the Terminal Area which is unUsablre for any purpose thereby it being understood
that such pro rata Land Rent abatement and pro rata Minimum Annual Guaranteed TEU Throughput
Revehue reduction shall cease as soon as the Terminal Area Is rendered commercially usable and‘
returned to OPERATORS full use. Further, notwithstanding {he foregoing, no pro rata Land Rent
abatement or reduction of the Minimum Annua! Guaranteed TEU Throughput Revenue may oceur unless
OPERATOR first provides written notice to County identifying the precise portions of the Terminai Area
that OPERATOR contends have been rendered commercially unusable, within ten (10} calendar days of
the commencement of the eveni(s) giving rise to same, and a period of five (5) calendar days expires

without the County having mitigated the situation.
12
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B) The Counly agrees to provide OPERATOR, af all times, with the right of ingress and egress
ieading to and from the Terminal Area, subject to any and all security requirements. imposed by
Applicable Laws or otherwise and subject to the County's other rights set forth hereln, in the event the
Port is not able to process vehicles owing to a backup caused by any other cargo terminal OPERATOR,
the Port will use timely and reasonable efforts to marshal traffic to allow for the processing of OPERATOR
vehicies at such suitable alternative gate (if avaliable). In the event that the County fails to provide any
ingress or egress for reasons unrelated to security, severe weather, labor disputes, strikes, or strife, or
public safety, and such commercially unreasonable absence does materlally affect ingress or egress
which continues unébated for more than 24 continuou.s hours (excludiné holidays and periods when the
terminal Is closed) OPERATOR shall have the right to the abatement of Land Rent and the reduction of
the Minimum Guaranteed TEU Throughput and associated minimum Base TEU Rate charges pro rata o
the 'period that ingress and/or egress Is restricted beyond 24 continuous hours (excluding holidays and
perlods when the terminal ié closed} for reasons otherthan those listed ahove,

C) The County represenis and warrants that it has good title to the Terminal Area free and clear of

. mortgages, valid liens or encumbrances and the County covenants that it wili not grant any mertgage
llens on the Terminal Area, Likewlse, OPERATOR will not grant any mortgage, collateral assignment,
hypothecation or any other liens or encurmbrances on the Terminal Area and shall ensure that none of its
employees, agents, partners, affillates, contractors, subcontractors, venders, invitees, or guests take any
actions that result In any such liens, hypotheeéﬂons, mortgages, cbtiatera! assignments, or
encumbrances of any kind being placed on any land owned by the County, and, should any liens,
mortgages, hypothecations, or encumbrances he place on any County land due to the acts or omissions
of OPERATOCR or any of its employees, agents, pariners, affiliates, contractors, subeontractors, vendors,:
invitees, or guests, OPERATOR shall promptly take all steps required to remove, defend against and
otherwise satisfy such liens, mortgages and encumbrances af its cost and expense.

D) Preferential Berthing. The County wills provide 2,000 linear fest starting from Bay 117 to Bay 148

to be assigned at the Porls reasonable discretion for Preferential Berthing provided OPERATOR is
meeting its TEU Throughput Guarantees and operaling (and paying for) sixty (60) or more gross terminal

acres. if OPERATOR fails to meet the TEU Throughput Guarantees, the Port Director can upon sixty (60)
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Area, hased on the legal description and map to be set forth in Exhibit "B”, paid ahnually in ;nonthly
installments in advance, due on fhe first of each month. The Initial $1.54 per square foot scheduléd land
rent rate shall be adjusted by the County fo an aulomatic three percent (3%) annual increase, 'with such
increase becoming effective on October 1 of each subsequent Fiscal Year during the Initial Term and any
applicable Renewal Term, provided, however, that during the Initial Term of this Agreement, the
scheduled land rent rate shall not vaiy by more than twenty—ﬁ\}e cents ($0.25) per square fpot in any one
year than would have been charged had the annuat increases been calculated, in lieu of the three percent
. (3%) escalator, based on the Southeast Regional CP] escalator. For exémple. if on the thi.rd anniversary
of the Effective Date of the Initial Term, the sc_:hed‘uéed tand rent rate Would be $1.88, based on the
annual three percent (3%) escalator, but the land rent rate would have risen to $1.98 using the Southeast
Regional CP| escalator - a difference of thirty cents ($0.30) - then because the lalter number Is more {haﬁ
26 cents ($0.25) above the former number, pursuant to the terms of the preceding sentence, the annual
tand rent rate to apply at the commencement of year four would be $1.73 per gross square foot of the
Terninal Area ($1.98 - $0.25 = $1.73). [f for any reason the County does not increase the scheduled
land rent rate in any given Fiscal Yéar(s), the County shall thereafter add the amount of such allowed (but
not imposed) annual increase In later years but waiving its rights to any such prior increases not imposed.
By example, if the County fails to impose a land rent rate increase in Fiscal Years two or three, in Fiscal
Year four the County may and shall impose a land rent rate increase of nine percent (9%) (compounded)
to account for the two prior years in which no annual land rent rate increase was imposed.

5.C)  Minimum Guaranteed TEU Throug'hgut Payment Terms During each Fiscél Year of the
Initial Term and any Renewal Term, and irrespective of the annual Actual Throughput achieved by
OPERATOR, OPERATOR shati_ pay the County the Minimum Guaranteed Annual TEU Throughput
Revenue amount as set forth in Exhibit “A”, payable on s monthly basis (1/12 per month) in advanqe, due
on the first of each month and subject to, at the County's election, annual, semi-annual c;r quarterly
reconciliations and adjustments to the extent the monthly TEU and other fees due the Port from
OPERATOR hereunder exceed the 1/12 monthly Minlmum Guaranteed Annual TEU Throughput

Revenue payment required In advance pursuantto this section. The Minimum Guaranteed Annual TEU
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“Throughput Revenue payment requirement will commence upon the first full month after the Effective
Date of this Agreement and will be adjusted pro rata to reflect any partial year

5D  Minimum Guaranteed TEY Throughput As set forth in Exhibit A, commencing October 1,

2014, through the conclusion of the Initial Term and any Renewal Term, there shall be a shortfall
calculator in which a single-tiered based TEU rale and Minimum Guaranteed TEU Throughput schedule
shall apply. If a shortfall exists the OFERATOR shall pay the County annual shortfall fees Identical fo the
base TEU rate and Minimum Guaranteed TEU Throughput schedule set forth in the Exhibit A,

5.E) ‘Withinl ninety (90) days of the end of each third full Fiscal Year and through the remaining
‘Initial Term and any applicable Renewal Term, the County shail evalluale CPERATOR’S actual TEU
Throughput for those three {3) Fiscal Years. If OPERATOR's applicable "actual’ three-year generated
TEU Throughput {In aggregate) excecds the summation of the Minimurn Guaranteed TEU Throughput
reguirement for the three-year period (in aggregate) plus any applicable TEU Throughput shortfalis
incurred during the three-year petiod (in aggregate), then OPERATOR shall be sligible fo receivé credit(s)
for prlor shortfall fees, if émy, paid duting the appiicable three-year perlod. The credit{s) shall be provided
over the remainder of the pending County Fiscal Year against invoiced chargss.

8. F)  Within ninety (90) days of the end of each third full Fiscal Year and through the remaining
Initia} Term and any applicable Renewal Term, the County reserves the right for the Port Director using,
reasonable discrefion, to reduce the size of the unimproved land Terminal A_rea but only if it nctifies, in
- writing, the OPERATOR with sixty (60) days of said Fiscal Year end and also if OPERATOR's aggregate
actual TEV Throughput for the prior three-year period falls sho& of its aggregate Minimum Guaranteed
TEU Throughput. The reduction in the size of the unimproved tand Terminal Area shall correspond ofi a -
percentage basis o the percentage that OPERATOR's aggregate actual TEU Throughput falls short of its
aggregate Minimum Guaranieed TEU Throughput for reasons other then force majeure or an action of
the County that Is reasonably judged by the Port Director to have reduced by ten percent (10%) or more
OPERATOR's abllity to meet is Minimum Annual TEU Guarantee, The reduction in the size of the
unimproved land Teminal Area shall correspond on a percentage basls to the percentage that
OPERATOR'S Aggregate Actual TEU Throughput falis short of its Aggregate Minimum Guarantee, for the

review period. The particular part of the unimproVed land terminal area that the County uses 1o reduce
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the size of the terminal area shall be determined by the Poit Director in his reasonable discretion after
consultation with OPERATOR, it being understood that the Port Direstor shall attempt fo exercise his
reasonable discretion to provide for the overall efficlency of the Port and OPERATOR terminal taking into
account that the unimproved land to be removed from the terminal area must have access to existing Port
roads and utilities and providéd further that the removal of such land may not deprive the remaining
terminal area from access to existing Port roadways hor deprive it of access to Port uiilities. Following the
above-referenced reduction of the terminal area, OPERATOR shall vacate that portion of the terminal
area designated by the Port Director, shall leave such vacaled section in a clean énd tidy condition free of
'any refuse or debris, and shall be responsible for any damages to andfor the costs of.any needed repairs,
cleaning, or maintenance to the vacated area, normal wear and tear excepted. FollbW!ng OPERATOR
vacafing such designated area |h compiian'ce with the conditions and requirements set forth above,
OPERATOR's land rent shall be re-calculated based on the new adjusted dirﬁens!dns of the terminal area
(‘Revised Terminal Area”) as determined by survey undertaken by the Port engineering division,
Notwhthstanding such land reduction, with respect lo any payment, repair, indemnity, hold harmless
and/or duty to defend chligation of OPERATOR or Guarantor contained in or arising from this Agreement
and relating to OPERATOR's prior occupation or use of stieh area, or the use of same by OPERATOR's
employees, agents, confraclors, Invitees, andfor guests, such obligations éhall survive for the later of the
expiration of the applicable statute of limitations petiod.. ‘

5.G) All Taniff rates shall govern OPERATOR activities at the Port other than those Tadiff rates
exprassly ldentifled in this agreemsnt a8 being superseded by patlicular rates set forth herein.

5.H) Legal Responsibility of OPERATOR. OPERATOR is and shall be legally responsible to the

County for the management, supervision, maintenance, security, and other activities, acts, omiésions,
misconduct, breaches of contractual obligations hereunder, and violations of Applicable Laws of or
performed by OPERATOR's employees, agents, contractors, desighees and their reépecti\}e employees,
agenls, contractors, subcontractors {(of any tier}, invitees and QUes’ts oécurring tn, on, of relating to the
Terminal Area or other County property. This shouid not be implied to include any Kability and defense

costs related to the negligence of the County or its employees, agents, and/or contractors. This Section
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5(H) shall survive the expiration of the Initial Term and any applicable Renewal Term and shall survive
any termination of this Ag;eement by any party hereto.

(6.1} Annual Escalalor. During the inifial Lease term, and, if applicable, any exercised Renewal
Perlod, Land Rentat Rates will be increased on Oclober 1 of each year in accordance with Exhibit A
Commencing on October 1, 2014 and continuing through the expiration of the initial Term and, if
applicable, any exercised Renewal Period, TEU rates and Minimum Guaranteed TEU Throughput'
reguirements will be adj'usted annually each Octlober 1 according to Exhibit A.

(6.4} Completion_of Prior Obligations, To the extent not already completed by OPERATOR, .

-OPERATOR shall complets its obligations under Amendment No. 2 to the Terminal Services Agreement
amending the 1994 Agreement,

{5.K) Upan return of the 7.9 acres subleased to Seaboard Marine pursuant to the terms of
Amendment No. 2, OPERATOR will vacate a similar sized parce! of unimproved land. The County and
the OFERATOR agree to work In good falth with one another to reach agreement on the size and
configuration of a finat footprint which is reasonably aceeptable to both parties. -

(5.L) At such time as the Obunty requires additicnal land for purposes of cruise sonstruction
related projects the County will work in .conjunction with any aﬁ‘ected terminal operators to create cargo
Terminal areas which are reasonably In parity with one another,

Section 6. Scheduled Rates Applicable o OPERATOR

The County and OPERATOR agree that the following rates and charges shall apply to
OPERATOR during the Initial Term or any appﬁcabie Renewal Term, except as otherwise provided
herein:

A) Base TEU Rate: Commencing with the Effective Date hereof the annual Base TEU Rate payable
by OPERATCOR fo County shall be $34.44 per each TEU entering or lsaving the Terminal Area or
otherwise recelving terminal services from OPERATOR or its designated terminal OPERATOR, agents,
employees or confractors as set forth in Exhibit "A”, billable to and payable by OPERATOR, it being
understood that a TEU entering or leaving the Terminal Area to or from a Vessel calling the Port shall be
sublect fo only one TEU charge per Vessel call (or crossing of the wharfi. Thereafier, the annual Base

TEU Rate payable by OPERATOR o County for each TEU entering or leaving the Terminal Area shall be
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as set forth in Exhibit “A", "Minimum Throughput Base Rate" subject o potential volume incentive
discounts thereto as set forth In Exhibit "A”. Non-Containerized Cargo shall ba subject to the applicable
dockage and/or wharfage rates and terms set forth in the Tariff except that all such Tariff charges shall

here by billed to and payable by the OPERATOR,

B) Discount TEU Rate: OPERATOR shall be ellgible to recelve Discount TEU Rates as set forth in
Exhibit “A” to the extent certain annual TEU volume lhrﬁughput incentive levels are achieved bly
OPERATOR, excluding Transshipped TEUs. Commencing with Effective Date and cénﬁnui_ng throt_;gh
the end of the Initial Term and the Rénewal Period (if properly éxercised), OPERATOR shall receive
discounts of ten percent (10%), twenty percent (20%), thirty percent (30%), and forty percent {40%)
raspectively, for each increment of one—thbusand {1,000} TEUs per terminal acré genérated beyond each
year's applicable Minimum Guarantesd TEU Throughplut {per acre) as set forth in column two of Exhibit
AN 7

C) Crane Charges:

1. Crane Charges. Rates and charges related to County-owned cranes shall be at the
prevailing rates and charges as set forth in the Tariff as amended from time to time. However, the Crane
Charge for the OFERATOR shall be the lesser of the Tarlff rate then in effect, or the Tariff rate as of the
Effective Date and annually increased with each new County Fiscal Year during the Initial Term and
applicable Renswal Term by 3% compounded. _ _

D) Lay Berth: Notwithstanding and prevailing over any other proviéion of this Agreament, the
rates that apply to any Lay Berth Dockage shall be the Tarlif rales, except that when repairs are
undertaken concurrent with the loading or discharging operations there shall be allowance of up fo twenty
~ four (24) hours after the co.mpletion of Iqadingfdischarging operations before labor tariff rates are
applicable. A forty eight (48) hour, rather then a twenty four (24} hour al]owance-. will be granted for up to

10% of OPERATORS vesssls in a fiscal year.

E) Quilets for Refrigerated Containers: OPERATOR shall keep and maintain any electrical outlets,
wiring, conduit, junction and eleclrical boxes and connections, electrical feeders, and other relatad
equipment In good working condition and repair, and shall replace same as needed, ali at its own

expense, subject to reasonable wear and tear. OPERATOR shail be responsible for, and shall pay the
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County, for actual electric costs as billed plus a fifteen percent {15%) Port administralive and equipmgnt
uéage fee, The Gounty shall provide OPERATOR copies of electric utility company billings with the
County's monthly billings fo OPERATOR. OPERATCOR shall be responsible for the installation and
maintenance of any new infrastructire and equipment related to outlets for refrigerated containers and
traiters. -

F} Refrigerated/Empty Container Revenue: On October 1, 2014, through the conclusion of the Initial

Term and any Renewal Terms, OPERATOR shall be entitled to charge terminal customers directly for -
refrigerated/and empty container revenue and will relain one-hundred percent (100%} of all revenues.

G) Secyrity Charges: The Port may Implement a reasonable security fes for cargo terminal

operations, but only if the fee is equally implemented on all other Port carge terminal OFPERATORS
whose ferminals are at least 25 acres In size and expressly excluding ferty and barge operations at the
Poris. The fee will not be applied fo the OPERATOR if Port security costs for any one fiscal year do noé
exceed $22 milien and compounded five percent (5%).annually at the start of each fiscal year
commencing on October 1‘, 2013, Notwithstanding the foregoing, OPERATOR shall be solely responsible
to provide, at OPERATOR's sole cost, security for and within the Termiinal Area, including security for-all
equipment, personnel, improvements, structures, containers, and ¢argo located therson.

H) Utilities, OPERATOR shall be solely responsibie to pay for all ulility costs and charges in

connection with the Terminal Area and any improvements or equipment l_ocated thereon, including,
without limitation, any and all costs and charges for electricity, water, Sewer; telecommunications, fiber
optics, electronic or internet services, trash and waste removal and for any other utifity costs and charges
relating to or In connection with the Terminal Area or any improvements or equipment located thereon,
provided, however, that the cost of electricity for refrigerated containalrs stored in the Terminal Area shall
he governed by Section §.G hereof,

) Applicability of New Tarlff Fees and Charges, Notwithstanding and prevailing over any contrary

term or implication contained herein, the County may Impose new fees and charges in the Tariff and!of
pursuant to Applicable Laws applicable to OPERATOR and/or its customers and invilees, and may
increase exlsting Tarlif fees and governmental charges (cther than the land rent and TEU rales set forth

in Sectlons §,A, 8.A and 8.8 hereof, which rates can only be increased in accoerdance with the terms and
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fimitations set forth hereln), provided, however, thal such new Tariff or other governmental fees and
charges, and increases to existing fees and charges, must be equally, fairly and proportionately imposed
on all carge terminal OPERATORS at the Port with cargo terminals of at least 25 acres in size so as not to
unfairly discriminate against OPERATOR, taking into account, and further providing, that the overall
terms, discounts, and rate structures set forth in the Couniy's existing and future cargo ferminal
agreements, eithar individually or in aggregate, may vary.

Section 7. Use of the Terminal Areg

OPERATOR shall not use the Terminal Area for any unlawful purpose, ‘inciudlng, without limitation, any
unauthorized use, or any use prohibited by Applicable Laws, OPERA'TOR agrees not to abandon or
cease service (o the Terminal Area, unless exprassly permitted to do so by another provigion of this
Agreement or authorized to do so by the County or other governmental agency.

A) Cargo Lines Select Among Permitted Port Stevedores: Cargo lines calling the Port are free to

select their stevedore among the various port-permitted stevedores, No person or entity operating on
OPERATOR's hehalf may condition entry Into or use of the Terminal on the hiring of a stevedore affiliated
with or selected by OPERATOR or OPERATOR's agent or designee. Notwithstanding the above, and to
the extent not prohibited by or inconsistent with Applicable Laws, OPERATOR may deny admittance to
the Terminal Area of a Port permitted stevedore only upon a bonafide determination by OPERATOR that
such Port permitted stevedore (i) lacks safe, properly maintained and othersze suifable cargo handling
equipment upon which fo transport TEUs or other carge on or through the Port in a safe and proper
manner, (i) has an unsuitable safety record andfor employs inadequate employee supervision and/or
employes safety procedures such that the use of such stevedore within the Terminal Area would create
an undue risk of harm to human health and property or (lil) lacks proper or adequate insurance coverage.
In addition o any other indemnily, hold harmiess, and duty to defend obiigations of OPERATOR
contained in this Agreement, OPERATOR shall indemnify and hold the County harmless for, and shall
defend the County from, any and all asserted claims, damages, liabilities, fines, costs, and legal fees and
costs, including the cost of appellate proceedings, relating to, arising from, or Ih connection with, in whole
or in part, OPERATOR's denial of access to or use of the Terminal Area by any Port permitted stevedore,

regardiess of cause,
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Section 8. Maintenance and Repalr of Terminal Area

A) - Subject to subsection (B} below, except for damage caused by the_a act-or omission of the
County and its employees and direct {first. tler) contractors (other than and expressly excluding damage
caused by any act or omission of OPERATOR, and their respective conbractors, subcontractors (of afl
fiers), invitees and guests) and subject to reasonable wear and tear, all general day-to-day maintenance
and repairs of the Terminal Area shall be OPERATOR's sole responsibllity and af OPERATOR's sole cost
and expense, OPERATOR shall, at Its own cost and expenses, keep the Terminal Area, and the
improvements censtructed thereon, including, without limitation, alt OPERATOR security gates,
"OPERATOR gate complexes, OPERATOR fencing, and other OPERATbR security related faciities, ina
clean, safe and orderly condition, free of rubblsh and frash, and in good working order and répa%r.' Thé
County may provide this éervice if requested by OPERATOR, and accepted by the County in'its
- discretion, at Tariff rates. If the parties cannot agree upon such rates, all maintenance and repair
responsibilities shall- remain OPERATOR's sole responsibliity, Prior to or at the termination of this -
‘Agreement, damages done by the installation or removal of personal property of OPERATOR shall be
repaired at OPERATOR's sole cost 8o as to restore the Terminal to its original state immediately prior to
the Effective Date, subject to reascnable wear and tear and except as the Terminal may have been
altered by OPERATOR with the written approval of the Port {provided such County approved
OPERATOR alterafions within the Terminal Area must nonetheless be at ail_ tiﬁmes proparly maintained
and repaired by OPERATOR), and to quit and surrender up the Terminal in the same good order and
condition, subject fo reasonable wear and tear, as it was at the commencement of this Agreement,
provided however, that such return of the Terminal under this Section shall naot relieve OPERATOR of its
obligations for damages to the Terminal that may be specifically provided elsewhers in this Agreement.
in this regard, OPERATOR and the County shall perform a Joint inspection of the Terminal at the
commencement of this Agreement in order to determine the condition of the Terminal.

B) ° OPERATOR -shall maintain and make-repairs at its own expense to keep in safe and
good working order and condition all bulidings and structures in the Terminal Area, including, without
iimitation, the foundations, roofs, HVAC and other buildlng systems,” exterior walls, all ‘access and

cormon areas, fencing, gate complexes, lighting { except Masthead lighting the repair and maintenance
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of which shall remain the responsibllity of the Counly) and security facilities, and underground and other
utilities, and OPERATOR shall be responsible for all damages to or within the Terminal Area, Including
damages fo equipment, cargo, buildings, or structures, or personal injurles related thereto to the extent
proximately caused or confributed to by OPERATOR or its partners, agents, servants, employees,
contractors, subcontractors, invitees or guests. Any damage to County property or facllities caused or
contributed to by OPERATOR, employees, contractors, subcontractors, invitees or.guests, including but
not jimited to damage to paved surfaces and damage caused or contributed to by tracked or other ofi-

road vehicles, shall be repaired by the responsible stevedore, sub-contractor or OPERATOR af their sole

cost and expense. OPERATOR shall not be responsible for repair of damages to the extent proximately

caused solely by the County, its authorized agents, servants, employees, or contractors (other than
OPERATOR or its pariners, affliiates, designees, or their respective contractors, agents, employees,
invitees or guests).

C) The County, its agents and/or representatives may during normal business hours and
with reasonable advance notice enter the Termin.al Area o view, inépect, andlor show the Tarminal Area
and facllities, or for ahy other purpose, Swern law enforcement officers may enter the Terminal Area at
all times without notice, when lawfully allowed to do so.

D) The County shall have the responsibility to remedy any inherent defects in buildings on
the Terminal Area (excluding irailers} constructed by it priorto the Effective Date (excluding any bulldings
or structures covered under separate written leases with the Counly as of the Effective Date) and

. excluding any defects or deterioration to the extent caused or coniributed to by the acts or omissions of
OPERATOR, its agents, employees, partners, confractors, invitees or guests.

E} OPERATOR shall be solely responsible for maintaining, repairing and refurbishing (as
needed and at OPERATOR's sole cost and expense) alt above-ground improvements and fixtures in the
Terminal Area existing on the Effective Date of this Agreement or constructed by or on behalf of
OPERATOR, Its pariners, affillates, contractors, agenis, employees, customers, or invitees during the
Initial Term or applicable Renewal Term and for maintaining all paving within the Terminal Area,
Including, without limitation, existing andA If implemented, future paving and concrete pads for rubber tre

gantry operations. Notwithstanding such obligations, upon the later of the expiration or termination of this
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Agresment, OPERATOR may remove s perschal equipment from the Terminal Area, provided such
equipment was not purch;':\sed nor maintainad, in whole or in part, By the County and provided further that
the removal of such peréonal equipment will not damage the Terminal Area or any structures, buildings,
or fixtures located theréon. | |

F) Cleaning:

OPERATOR shall, at its sole cost and expense, perform or caur;e to be perforrﬁed, senvices
which will at all times keep all portions and elements of the Terminal Area and consistent with the nature
of its business reasonably clean, neat, orderly, sanitary, presenfable, and-free of trash and debris.
| G) Remgval of Trash;

OPERATOR shall, at its sole cost and expense, remove on a commercially reasonable basis from
the Terminal Area all frash, debris and refuse which might accumulate and arise from its use of the
Terminal Area andfor the bLEsiness operaticns of OPERATOR ‘under this Agreement. Such trash, debris
and refuse shall be stored temporarily and disposed of in a commercially reésonabie -manner that does
not violate any Applicable Laws and is reasonably to be approved by the Port,

H) Failure fo Maintain:

if it is determined by the County that OPERATOR has failed to properly clean, remove trash and
refuse, maintain, repair, replace and refurbish the Terminal Area as required by this Agreement, the
Cbunty shall provide OPERATOR with a list of deficiencies In writing, and providing a commercially
reasonable amount of time to be reasonably aliowed for OPERATOR {0 correct same. If OPERATOR
falls to correct such deficlancles within the time allowed, the County, following thirty ‘{30) days further
written notice to OFERATOR, may enter upon the Tefminall and perform all work, which, in the
reasanable judgment of the County, may be necessary and the County shall charge OPERATOlR for the
cost of such work, Subsequent to receipt of the fdrther notice of intent to perform repairs or cleanup from
the County, and in the absence of any subsequent mutual agreement belwgen the Parties, OPERATOR
shall not undertake parformance of such repairs or cleanup without épecificﬁ prior writtén authorization

from the County,
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) °  Environmental Protection:

0

OPERATOR's Obligations: At all times during the term of this Agreei‘nént,

OPERATOR shall comply with the following:

a)

Disposal of Wastes: OPERATOR shall dispose of all industdal, domest‘ic.

hazardous, and solid wastes generated or brought into the Terminal by Operator in

_ accordance with éll Applicable Laws, it being OPERATOR's responsibility to determine -

the approved method of disposal of its wastes and take action accordingly.

b)

Records: OPERATOR shall maintain such records as are reasonably necessary

. to adequately assess environmental compliance in accordance with all Applicable Laws.

2)

3)

OPERATOR's Failure to Comply with Environmental Laws.  OPERATOR
acknowledges that materlal non-compliance with its obligations under this Section
8(ly which is not remedied further fo and within applicable cure periods (if any)

constitutes a -material breach of this Agreément. aﬁd that illegal discharges and |

vivlations may resull h penalties, issuange of civil violation notices and penaity

‘orders, which non-compliance and violations which may sublect the OPERATOR

after reasonable written notice and a -reasonable opportunity to cure {o termination of
this Agreement.

OPERATOR shall comply with all Applicable Laws, including, without fimitation, all
those related to environmental protection and/dr regulations appiicable to the use,
storage and handling of hazardous substances, hazardous matérials, Iﬁdustrial
wastes aﬁd hazardous wastes in, on, or near the Terminal Area or other County
Property. OPERATOR shall indemnify, defend and hold the Gounty, its officers,
erﬁployees. agenis, suUccessors and assigns (Collectively "Counly Indemnities”)
harmiess from, and assumes any and afl liability for, any and all ciaims,’iiabilities,
causes of action, obligaﬂcms, damages, penalties, costs, charges and expenses

{Including, but not limited fo reasonable attorney's fees, environhental response ang

" remediation costs and the costs and expenses of appellate a;:tion, if any), imposed
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4)

on, incurred by, or asserted against County Indemnities, by any other parties or
entitiés (including, with limitation, a governmental entity}, to the limited extent arising -
ot of, in connection with, or relating to any envirohmental conditicn of contamination
caused, created, or contributed to, in whole or in part, by OPERATOR, its, agents,
employees, affiliates, designated terminal OPERATOR(S), or confrastors (of any tier),
or by any of its or their respective employees, agents, contractors, invitees or guests
in existence as of or after thé Effective Date, or any violation of any federal, state, or
local environmental law with respect {o the Terminal.‘Area . This provision should not
be construed so as to make OPERATOR legally liable for the acts f')f the County, its
employees, servants, agents and conlractors, and also that of third parties over
whom OPERATOR does not exercise direct supervision or control. OPERATOR
shall be responsible for and llable to the County hereunder, and shall indemnify, hold
harmless and defend the County from and for {including mitigation and other costs
and fees, damages, fines and legal fees and costs) conditions of environmental
contemination and violations of environmental laws, and for violations of other
Applicable Laws, accurring on, in, under, or in connection with, the Terminal Area as
of and following (after) the Effective Date of this Agreement and also for conditions of
environmental contamination and violations of environmental laws (and other
Applicable Laws) occurring oh, in or under County property other than the Terminal
Area to the extent it is caused by or arises out of, of In connaction with, or relating to,
in whole or In part, the acts, omissions, activities or negligence of OPERATOR, or
any of OPERATOR's members, agents, affliates, employees, contractors,
subcontractors {of all tiers), designated terminal OPERATOR(s), invitees or guests.
COUNTY shall comply with all Applicable Laws' related to environmental brotection
and regulations applicable to the use, storsge and handling of hazardous
substances, hazardous materials, industrial wastes and hazardous wastes in, on, the

Terminal Atea. COUNTY shall indemnify and hold the QPERATOR, its officers,
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employees, agents, successors and assigns (Collectively "OPERATOR Indemnities")
harmiess from, and assumes any and all fiability for, any and all claims, liabilities,
causes of aclion, obligations, damages, penalties, costs, charges and expenses
{including, but not fimited to reasonable attorhey’s fees, environmental response and
remediation costs and the costs and expenses of appellate action, if any}, imposed
oh, incurred by, or asserted against OPERATOR Indemnities, by any other parties
(inchiding, without limitation, a2 governmental entity), to ths extent arising in whale or
in part out of, in connection with, or relating to any environmental condition of
contamination within the Terminal Area arising after the Effective Date of this
Agreement that was caused by the County its agents, contractors, and employees,
and expressly excluding any condition of contamination in the Terminal Area or other
property to the extent caused or contributed o by OPERATOR, any of OPERATOR's
members, empfoyees; agenis, coniractors, subcontractors {of any ber), affiliates,
partners, inviteas or guests,

J) Use of Public Port Fagllities: The County grants to OPERATOR, in common with all

others desiring to use the Port, the non-exclusive priviiege to use the roads of ingress and egress, service
roads and such other facilities and Improvements as may ba now in existence or hersafter constructed for
the use of persons lawifully using the Port. Such grant of use shall only be to the extent necessary to
carry out the rights granted OPERATOR under this Agreement and Applicable Laws and shall be subject
to the County's rights set forth herein and otherwise, including, among other rights, the County's right to
modify, maintain, service, remove andlor relocate existing and future County roads, facilities,
* improvements and edulpment which consistent with the terms of this Agreement shall not materially affect
OPERATOR's business activities. Nothing contained herein shall be construed to grant OPERATOR the
right to use any real or personal property that is leased or otherwise undar contract to a third party.

K) Right To Search: OPERATOR agrees that its vehicles, cargo, goods and other personal
property are subject to being searched when attempting to enter or leave the Terminal Area pursuant to

Applicable Law. OPERATOR acknowledges and understands that these provisions are for the protection
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of all users of the Port and are intended {o raduce the incidence of thefts, cargo tampering, sabotage and .
other unlawful activities at the Port.

Section 9. Port Bond Obligations.

Notwithstanding and prevailing over any other provision of this Agreement,. the County reserves.
the right to Increase the rates of charges contained in this Agreement at a percentage increase no greater
than that equally and fairly applied to other similarly situated terminal OPERATORS, upon a reascnable |
determination by the County's independent Financial Advisor If it is determined that Port revenues in the
aggregate will not be sufficient to mest the rate covenant and/or additional bond tests on ail outstanding
Seaport bonds obligations or any bond coverage requirements. The TOounty shall give OPERATOR
ninety (90) days written nofice of its intent to Increase the rate of charges contained herein pursuant lo
this provision of the Agreement, and shall make reasonable efforts, withir the limitations of the applicable
bond documents, to provide OPERATOR more than ninety (90) days notice, OPERATOR shall have the
right to terminate this Agreement, without penaity, by written notice to the County within sixty (60) days of
receipt of su.ch notice.

If OPERATOR dbes not terminate this Agreement within the sixty (60} day period, the increased
rates shall become effective immediately and OPERATOR shall have no other recourse with respect to
such iné:rease.

Section 10. Right o Regulale

Stbject to Applicable Law, nothing in this Agreement shall be consltruad to waive or limit the
governmental authority of the County, as a political subdivision of the State of Florida, to reasonably
regulate OPERATOR's business activities or its business operations or {0 administer the Porl. To the
extent the County demands OPERATOR regulate Its business. activities or its business operations and
the result of which would be a material alterafion of the Agreement then the OPERATOR has in ils sole
discretion the right to terminate the Agreement, without penaity, upon giving ninety {90) days written

notice to the County.

Section 11. Zoning Changes and Approvals o
Notwithstanding any rights under this Agreement, this Agreement shall not bind the Miami-Dade

Board of County Commissioners, the Zoning Appeals Board, the Building Department, the Planning and
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Zoning Department, any successor board or department, or any other department, agency or board of the
Gounty, including Community Councils, to agree to or grant any zoning changes, permits or any other -
approvals.

Section 12. Licenses, Permils and Approvals

OPERATOR shall obtain all land use, construction, and operating permits, and ali other approvais
and ficenses required by any and all Applicable Laws for OPERATOR’s agtivities in the Terminal Area, all
at OPERATOR's sole cost and expense, The County shall take reasonable stéps to cooperate with
OPERATOR with obtalning the foregoing permis and approvals pm\}iﬂe.d such steps do not require the
County to expend funds or become exposed fo any liabilities, and prl:vided further that nothing contained
in this Agreement shall be construed as in any wag-/ waiving or fimiting the County's potice or regulatory
powers or authority, all of which the County expressiy and fully retains and preserves.

Secton 13, Audits

OPERATOR agrees that the County and its duly authorized representatives or Vgovernmenta% '
agencles may, for up to three (3) years after the expliration of this Agreement and any extension thereof,
and at the County's sole cost and expense have access to and the right to examine and reproduce, upon
reasonable written demand, any of OPERATOR's relevant and necessary books, decuments, papers and
records and to the extent OPERATOR has control of such documentation of its, designees, agents, and
suppllers, which apply or relate to the operation or use of the Terminal Area or the enforcement of any of
County's rights or potential claims under this Agreement, Applicable Laws or otherwlse.

In the ordinary coUrserf dPERATOR business |t agrees to mainiain a generaily accepted
accounting system that provides accounting records that are supported with adequate documentation,
and adequate procedures for determining all fees and charges due from OPERATOR under this
Agreement or otherwise, including, without limitation, oh an annual and maonthly basls throughout the
Initial Term and any applicable Renewal Term the Actual Throughput. 'the number of Transship;')ed TEUs
and the amount of TEU and Non-Containerized Cargo moved, stored, or precessed through or using the
Terminal Area, the number of gantry crane hours used by or on pehalf of OPERATOR per Fiscal Year,

and also for determining the allowabillty and allocability of costs.
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To the extent permitted by Applicable Laws, including without limitation Chapter 118, Florida
Statutes, the County shall keep OPERATOR's proptistary information confidential provided OPERATOR
clearly and consplouously demarcates all such proprietary information as confidential prior to providing

sdame to Gounty.

Section 14, Sultability of Termipal Area.

OPéRATOR acknowledges that the County has made no repressntations, except as provided In
this Agreement, as to the Terminal Area, the condition of the Terminal Arsa or the suitability of the
Terminal Area for OPERATOR’s purposes. OPERATOR further aqkn_owledges that it has previously
inspected and otherwise become familiar with the Terminal Area and‘the Port's gantry cranes, gate
complex, and other faciiities, and hereby accepts such arsas, cranes and facilities in thelr present
conditions as suitable for the purposes for which they are to be used hereunder.

Secfion 15, Terminal Agreement. It is agreed this Agreement is not a lease and that no interest

or estate in real properly or the improvements located in or on the Terminal Area is created by this
Agreement.

Section 16. Commilment on Jndemnity and Insurance

A) OPERATOR shall procure and maintain throughout th.e initit Term and any Rehewal
Term, at its sole cost and expense, the following Insurance policies on which the County shall be named
as an additional insured, with not less than the limits specified for each poticy below:

1) Workers Compensation Insurance to cover all personé employed by OPERATOR
in and about the Terminal Area {Including longshoremen and harbor workers
coverage) as required by Florida Statute 440 or. any successor thareto.
Whenever applicable, protection shall also be provided for liability under the
Jones Act, 48 U.8.C. Section 688, and under General Maritime Law,

2) General_ Liahllity Insurance - With respect to the use and activities of

OPERATOR, its employees, agents, customers and guests in and around the
Terminal Area, General Liabllity Insurance (including terminal OPERATOR's
lighility insurance) it the minimum amount of $5,000,000 combined single timits

for bodily injury and properly damage. Mlami-Dade Counly must be designated
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as an additional Insured with respect to this coverage subject to the liability

requirements as stated herein.

3) Automobile Liability Insurance coveting all owned, non-owned and hired vehicles - -

used in connection with OPERATOR's operations in an amount not less than
$1,000,000 combined single limit per occurrence for bodily injury and property
damage.

4) All-risk property insurance in the amount of $7,500,000 per ocourence.

5) Al insurance policles required by this section shall be issued by companies
authorized fo do business under the laws of the Sltate of Florida with the following
qualifications:

The company must be rated no less than “B" as to management, and no less than "Class V" as o
financial strength by the latest edition of Best's Insurance Guide, published by A.M. Best Company,
Oldwick, New Jersey, or its equivalent, subject to the approval of the County Risk Management Division,
or companies holding a valld Florida Certificale or Authority as shown in the latest “List of All Insurance
Companies Authorized or Approved to do Business in Florida,” issued by the State of Florida Department
of insurance and are members of the Florida Guaranty Fund.

All such Insurance policies shall be occurrence policies and each shall contain a provision to the
effect that the Insurance company shall not reduce coverage or cancel such policy without first giving
written notice thereof to the additional insured at least 30 days in advance of Si‘JGh cancellation or material
modification. Claims made policies éra not acceptable. OPERATOR and shall promptly provide the
Counly, certificates evidencing that Insurance has been obtained mesting the requirements of this
section, -

(B) OPERATOR shall indemnify, defend and hold 'harméess the County and ifs officers,
employees, and governmental instrumentalities from any and all liability, losses or damages, including
attorney's fees and costs of defense, which the: County or its officers, employees, or governmental
instrumentalities may incur as a resuit of claims, demands, suits, causes of actions or proceedings of any
kind or nature arising out of, relating to, or resulting from the performance of this Agreament, and only in

proportion to that which can be aftributable and caused by the negligence, gross negligence,
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reckiessness or intentionat act of OPERATOR or its employees, contractors, subcontractors, invitees, or
guests. OPERATOR shall pay all claims and losses proportionally in connection with its legal liability and
shall investigate and defend all claims, suits or actions of any kind or nature in the name of the County,
where applicable, including appellate proceedings, and shall pay all costs, judgments, and attorney's fees
which may lssue thereon in the same manner, OPERATOR expressly understands and agrees that any
insurance protection required by this Agreement or otherwise provided by OPERATOR shall in no way
limit the responsibility to indemnify, keep and save harmless and defend ,thé.County or its officers,
employees, agents and instrumentalities as herein provided but shall be Qsed to offset OPERATOR’s
costs first before distribution to insured. The foregoing indemnity, defenée and hold harmless obligation
shall not apply to the extent caused by the negligent acts or omissions in whole or in 'part of the County or
its employees, agents, partners, principals or subcontraclors.

(C) In those situations where this Agreemen! imposes an indemnity obligation on
OPERATOR, the Coﬁnty may, elect, at its sole discretion and cost, to participate in the defense if the
County should so choose,

Section 17. Choice of Law and Exclusive Vehue

The parties agree that this Agreemant was entered into in the State of Florida and that
the laws of Florida, and any applicable federal law, shall govern.its interpretation, application and
enforcement. Venue for any suit or dispute arising under this Agreement shall lie exclusively in Miami-
Dade County, Fiorida, |

Section 18. Entirety of Agreement; No Qral Change or Termination

This Agreement is the entire agreement between the Parties with respect to the subject matter
hereof, and supersedes any prior agreements or understandings between the parties with respect to the
subject matter hereof, No change, maodification or discharge hereof in whole or in part shall be effective
unless such change, modification or discharge is in writing and signed by the party against whom
enforcement of the change, modification or discharge is sought and, in the case of the County, such
change is approved by the Board of County Commissioners. This Agreement cannot be changed or

terminated orally.
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Section 19. Compliance with Applicable Laws

At &ll times throéghout the tnitlal Term and any applicable Renewsl Term, OPERATOR, its
'members, employees, desighated términal OPERATORSs, agents, affiliates, contractors, subcontractors,
invitees, and guests, shall comply with all Applicable Laws while conducling any activity in or relating to
the Terminal Area or on any other Gounty property or ofherwise in itsftheir'acﬁons ralated to this
Agreement and while conducting any activity in the Terminal Area or on any other County property,

Seotion 2-11.1(d) of Miami-Dade County Code as amended by Ordinance 00-1, requires any
county employee or any member of the employee’s immediate family who has a controlling financial
interest, direct or indirect, with Mlami-Dade County or any person or agency acting for Mlami-Dade
County from must first request a conflict of interest opinion from the County's Ethic Commission prior to
their or their immediate family merﬁber’s entering into any contract or fransacting any business through a
firm, corporation, parthership or business entity in which the employee or any member of the employee's
immediate family has a controlling financial interest, direct or indirect, with Miami-Dade County or any’
person or agency acting for Miaml-Dade County and that any such contract, agreement or business
engagement entered in violation of this subsection, as amended, shall render this Agreement voldable,
For additional information, please contact the Ethics Commission hotiine at {305) 679-2583.

QPERATOR shall comply with the provisions of any and all applicable Federal, State and the
County orders, statutes, ordinances, rules and regulations which may pertain to the Services required
under this Agreement, Including but nct timited to;

a) Equal Employment Opportunity (EEQ)}, in compliance with Executive Order 11246 as amended
and applicable to this Confract, :

b} Miami-Dade County Florida, Department of Business Development Particlpation Prows!ons as
applicable to this Contract.

c) Environmental Protection Agency (EPA), as applicable to this Contract.

d) Miami-Dade County Code, Chapter 11A, Arlicle 3. OPERATOR shail provide equal o{aportunity
for employment because of race, religion, color, age, sex, national origin, sexual preference,
disability or marital status, QPERATOR agrees to post in conspicuous place available for
employees and applicants for employment, such notices as may be required by the Dade County
Fair Housing and Employment Cormmission, or other authority havmg jurisdiction over the work
setting forth the provisions of the nondiscrimination law.,
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e) "Gonflicts of Interest” Section 2-11 of the County Code, and Ordinance 01-199.
f) Miami-Dade County dode Section 10-38 "Debarment”,

o) Miami-Dade County Crdinance 99- b, codifled at 11A-60 et. seq of Miami-Dade Code pertalmng
- to complying with the County's Domestic Leave Ordinance. :

h} Miami-Dade County Ordinance 99-152, prohibiting the presentation, maintenanca, or prosegution
of false or fraudulent claims against Miami-Dade County.

Commencing on the Effective Date of this Agfeement and continuing throughou_t the Initial Term
and any applicable renewal term, OPE%?ATOR sﬁatl providé writteﬁ notice .to the County of any aétué!,
suspecled, or reported violation of any Applicable Law taking place on,i within, under,'or it connection
with the Terminal Area or any of OPERAATAOR'S act.fvlties on Cdunty owned property {inciudingr any
activities of OPERATOR's members and affillates and any of their respective contractors, subcontractors,
agents and employees) as soon as practicablé but in no event later then five calendar days from
OF‘ERATOR any terminal OPERATOR designaéed by OPERATCR, or any of their respective agénts
employess, contractors, or subcontractors (of any ler) recewmg notice of observmg, or otherwise
becoming aware of any such aclual, threatened, suspected or alleged vio}ataon(s) of Applicable Law.
Such written notice shall specify the type, nature, scope, date, and location of such actua}, suspecisd or
alleged violations, as well as what steps have heen taken or are being taken to éddress, miligats, and
prevent the recurrence of same.,

Section 20. Taxes and Other Charges

OPERATOR shall pay all applicable property, excise, and other taxes and other governmental
charges of any kind whatsoever which are lawfully at_ssessed, levied, ar imposed with respect to the
 ferminal Area or any improvements placed thereon by or on behalf of OPERATOR, ifs partners, agents,
affiliates, contractors, employees, or inviteas-

Section 21, Nuisangce

OPERATOR shall not commit any nuisance (as defined and construed under Florida law, iéking
into account the scope of OPERATOR's permitted operations hereunder) in the Terminal Area or any
other County property, nor do or permit to be done anything that may result in the creation or commisslon

of a nuisance in the Terminal Area or any other County property, nor shall OPERATOR permit its agents,
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partners, affiliates, employees, contractors, invitees, or guests, to commit any huisance in or on the
Terminal Area or any other' County property.

Section 22. No Exclusive Remedies

Na remedy or election given by any provision in this Agreement shall be deemed exclusive unlass
expressly so indicated. Wherever possible, the remedies granted hereunder upon a default of the other
party shall be cumulative and in addition to all other remedies at law or equity arising from such event of
default, except where otherwise expressly provided,

Saection 23. Failure to Exercise Rights Not A Waiver

The failure by either party fo promptly exercise any right arising hereunder shall not constitute a
walver of such right unless otherwise expressly provided herein,

Section 24. Evepts of Default

A OPERATOR shall be in default under this Agreement if any of the following events oceur
and continue beyond the applicable grace period;

(N OPERATOR falls to timsly comply with any payment obligation arising hereunder
which is not cured within thifty {30) days from OFERATOR's receipt of writlen
notice from the County of fallure to mest such payment obligation, with exception

~ to all payments reasonably disputed or that may be suspended under the ferms
of this Agreement. .

() OPERATOR fails to petform or breaches any material term, covenant, or
condition of this Agreement (other than the failure to timely comply with any
payment obligation hereunder, which is governed by Section 24,A(l} above)
which is not cured within sixty (60) days after receipt of written notice from the
County specifying the nature of such breach; provided, however, that if such
breach cannot reasonably be cured within sixty (60) days, and such bréach does

" not materially inierfere wlih the operations of the Port, OPERATOR sha!i nhot be
in default If it commences to cure such breach within said sixty (60) day period

and.diligently prosecuies such cure to completion.
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(1) If OPERATOR shall be- adjudicated bahkrupt, or if OPERATOR shall make a
general assignment ‘for the benefit of creditors, or if any proceedings based upon
the insolvency of OPERATOR are commenced and not dismissed within 80 days
of filing or a receiver is appointed for all the property éf OPERATOR which is not
dismissed within 60 days of such appoiniment,

(iv) Any default by OPERATdR may be cured by any subsidiary, affiliate or sub-
OPERATCR or permiited assign or subcontracior or sub-subcontractor provided
such cure takes place within the applicable cure period set forth above or herein
and provided further that prior fo commencement of such cure by any entity other
than GPERATOR, OPERATOR provides prior written nofice to the Port Direstor
specifying the curative actions to be taken either on OPERATOR’s behalf or by
the non-OPERATOR entity.

{V) For the avoidance of doubt, a shorifall does not trigger an Event of Default if (i)
the Shortfall Fees are fully and timely paid to the County as required hereunder
and {li} to the extent OPERATOR Is required to surrender part of the Terminal
Area back o the County under Section &5.F hereof or ofherwiée, OPERATOR
timely surrenders such land as required or contemplated herein.

B) The County shall be in default under this Agreement if the County fails to perform or
breaches any material term, covenant, of condition of this Agreement and such failure is not cured within
sixty (60) days after recelpt of writien nolice from OPERATOR specifying the nature of such breach
(except where a.longer ;cure. period may be provided herein); provided, however, thal if such breach
cannot reasonably be cured within sixly (80) days (or longer period if applicable) and such breach does
not materially interfere with the operations of OPERATOR at the Port, the County shall not be in default if
It commences to cure such breach within said sixty (60) day period and diligently prosecutes such cure to
coﬁpletion.

(C) Upon the ocourrence of a default under this Agreement not cured within the applicable
grace period, the non-defauiting parly may pursue all remedies available at law or in equily, including but

not limited to specific performance of this Agreement, termination of this Agreement, and, as o the
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County, the right to re-enter the Terminal Area and expel OPERATOR in which case OPERATOR shall
remain liable for ali charges due at the time of such termination under the terms of this Agreement and
any repairs and alterations hecessary to prepare the Terminal Area for further Port use,

Section 25, Obligations Surviving Termination or Expiration Hereof

Notwithstanding and prevailing over any contrary term or provision contained herein, in the event
any party hereto exercises any lawful termination rights herein, or shouid this Agreement expire in
accordance with its terms, the foliowing obligations shall survive such termination or expiration, as
applicable, and continue in full foroe and effect untii the expiration of a one {1) year term following the
later of the termination dats or the expiration of this Agreement: (i) an\lj and all outstanding payment
obligations hereunder of any party hereto arising prior to lermination; (i) any and all indemnity, hold
harmless andfor duty to defend obligations hereunder of any party hereto; (ii) notwithstahding the
foregoing, the exciusive venue and choice of law provisions contalned herein shall never expirs, and (iv)
any ofher term or provision herein which expressly indicales either ihat li sunfives the termination or
expiration hereof or is or may be applicable or effeclive beyond the expiration or permitted early
termination hereof,

Section 26, Lack of Agency Relationship

Nothing contained herein shail be construed as establishing an agency relationship between the
County and OPERATOR and neither OPERATOR nor its employses, agents, contractors, subsidiaries,
divisions, affiliates or gussts shall be deemed agents, Instrumentalliies, empldyees, or contractors 6f the
County for any purpose hereunder, and the County, its contractors, agents, and employees shall not be
desmed contractors, agents, or employees of the OPERATOR. ‘

Section 27. Force Maleure - Inability io Perform

A OPERATOR Inability to Perform. OPERATOR shall not be llable for any failure,

deiay or interruption In performing its obligations hereunder due to causes, conditions, acts or omissions
beyond the reasonable control of, and without the fault of OPERATOR, and its members, agents,
employees, contractors, subcontractors {of any tier), invitees and guests including, without limitation, acts
of God, hurricanes, an act or state of war, public emergency, strikes, boycotts, picketing, work stoppages

or labor troubles of any cother type not within the reasonable control of any person ; providing further that
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the party claiming the existence of a force majeure event delivers written notice of such svent to the other
party, when possible, within fifteen (15) calendar days of the commencement of such event. OPERATCR
shall be entitled to a pro-rata reduction of its TEU and land rental commitments throughout the duration of
any properly noticed Force Majeure event to the limited extent such timely noticed force majeure event
renders a portion of the Terminal Area wholly unusable and provided further that neither such event, nor
the damage or impairment resyiting therefrom, could have been avoided by the axercise of due diligence
by OPERATOR or its aftiliates, agents, designated OPERATORS, contractors, subcontractors, invitees or
guesls _

B. County Inability to Perform. . County shall not be liable for any failure, delay or
interruption in performing- its obligations hereunder due to causes, conditlons, acts or omissions beyond
the regsonable control of, and without the fault of, the County and its legally authorized Port employees,
agents, contractors and subcentractors |, including, without limitatibn, acts of God, hurricanes, an act or
state of war, public emergency, strikes, boycolts, picketing, work stoppages or labor troubles of any other
type not within the reasonabie control of the County; providing further that the party claiming the.
existence of a force majeure event delivers written notice of such event to the other party, when possible,
within fifteen (15) calendar days of the commencement of such event,

C. Terminal Area Catastrophic Loss. In the event that the Terminal Area is damaged or

destroyed by fire or other catastrophic casualty, not caused or contributed to, in whole or in part by, by
OPERATOR, or any of their respactive affiliates, agents, contractors, subcantrécto;s. designated terminal
OPERATOR(s), employees, invitees, or guests, to such an extent that the Terminal Area is rendered
completely and wholly unusable and beyond repair- (hereafter, a “Terminal Area Catastrophic Loss
Event"), then OPERATOR may upon 920 days prlor wrilten notice 1o the County terminate this Agreement
provided each of the following pre—condi_tions is met: (1) such notice is delivered to County no later than
sixty { 60) calendar days from the commencement of such catastrophic event; (2) provided OPERATOR
shall remaln liable to the County for all payment-and performance obligations hereunder arising prior to or
through the effective date of said terminatlon; (3) provided that, notwithstanding such termination, all
obligations listed in Section 25 hereof as surviving a termination of this Agreement shall survive in -

accordance with the terms of that Section; and (4) provided that prior to the. effective date of such
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termination OPERATOR shall assigﬁ to the County any legally assignable righis to OPERATOR’s
policies of Insurance requifed under Section 16 hereof pertaining to, covering, or potentially covering such
noticed Terminal Area Catasifophic Loss Event(s).. This provision should net be construed so as to act as
a waiver to OPERATOR's right to any insurance proceeds for personal properties andfor business
interruption recoveries andlor the value of OPERATOR's interest in any of the non real property. In the
event all requirements and conditions set forth in this Section 27.B are fully and timely satisfied, then in
such event éu proper and timely termination under this Section 27.B for a Terminal Area Catastrophic Loss
- Event shall not trigger OPERATOR's additional early termination paymeqt obligation under Section 31.B
(i) o (i) |
Section 28. Severability
if any term or provision of this Agreement or the | application thereof o any person or
circumstance shall, to any extent, be invalid or unenforceable, the remalnder of this Agreement or the
- application of such term of provision to persons or circumstanées other than those as to which it is held
invalid or unenforoeable shall not be affected thereby and shall cantinue In full force and effect.

Section 29, Sole Benefit of Parlies

The County and OPERATOR Infend that the mutua) covehants contained in this Agreement shal}
be for their sole beneflt and that no other person, corporation or other entity is Intended to be a third parly
- beneficiary of this Agreement, Notwithstanding and prevailing over any contrary.term or implication
contained in this Agreement, there are no actual or intendéd third party beneﬁciaries of or to this
Agreement,

Section30. Representations,

Each parly represents and warrants that it is empowered to enter into this Agreement and to
perform any and al] of the duties and cbligations imposed upon It or assumed by it under the ferms and
provisions of this Agreament,

Section 31. Early Termination.

OPERATOR shall have the option to terminate this agreement for any reason or no reason,
subject to the conditions set forth herein upon fulfillment of the termination payment obligations set forth

below, in additlon to payment of any other charges or fees due or owing hereunder or under the Tariff
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through the effective date of such termthation. OPERATOR shalf give the Cou'nty written notice of sarly
termination ninety (80) da{/s notice in advance of its desired termination date. OPERATOR shall pa»} the
County upon exercise of the Early Termination option, in addition to payment of any other chafgeé or fees
due or owing hersunder or under the Tariff through the effective date of such termination, an amount
equal to the lesser of (i) the sum of three (3) years of Land Rental payments plus'thre'e (3) years of
Minimum Guarantead Annual TEU Throughput Revenie paymenls, or {ii} the sum of aggregate Land
Rental payments and Minimum Guaranteed Annu'al TEU Throughput Reveriue payments that would have
been due for and through the period remaining on the initial "Ferm; Whiche:ver Is less. During émy renewal
period, the OPERATOR shall pay the Counly upon exercise of the Early Termination option an amount
egual to the sum of ohe (1) year of Land Réntal payments and ona (1) year of Minimum Guaranteed TEU
Throughput payments, For avoidance of doubt, the OPERATOR and County acknowledge that, except
as otherwise provided herein, the County's contractual rights lo unilaterally terminate this Agreement
early (prior 1o explration In accordance with its terms) are limited to (I} the exercise of available remedies
in response to the fallure of OPERATOR to properly fulfill payment, performance or othet obligations set
forth herein, including the commission of any event of default sef forth In Section 24 hereof, (i} a force
majeure event under Section 27 hereof, {iii) remedies available pursuant 1o or under Applicable Laws,
and/or (iv} pursuant to or under common law.

Saclion 32. Assignment ‘

OPERATOR shall not transfer or assign its rights under this Agreement without the prior written
consent of the County approved by the Board of County Commlssioners and signed by the County Mayor
or the Mayor's designee, Any assignment without the specified prior written consent shall be vold. An
"Asslgnmont” shall Include any transfer of this Agreement Including, but not limited to, a trénsfe'r of this
Agreement by sale, merger, consolidation or liquidation, sublease, terminal service agreement with
another entity, or by operation of law. Should OPERATOR elect to assign this Agreement to' an entity
that is neither a wholly-owned subsidiary or affiliate, OPERATOR must pay the County five hundred
thousand ($500,000) for each year remaining in the Initial Agreement period and both Renewal Tenﬁs,

To the extent that any of the Guarantors heréin described In Section 47 and/or their affiiates operate and
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or transact business within the Terminal consistent with their operation of the Terminal and/or any
stevedoring operations, this shall not constitute an assignment for purposes of Section 32, |
Section 33, Amendments
This Agreement may be amended from time to time provided the County and OPERATOR
mutually agree to such amendment and the amendment is stated in writing, executed by both parties and
attached to the original executed copies of this Agreement. Any amendment to this Agreement shall not
be effective untll approved by the Board of County Commissioners.

Section 34. Surrender at End of Term

During the Initial Term and any Renewal Term, OPERATOR shall not allow the Terminal Area or
the rights of OPERATOR In the same lo become subject to any lien, charge, or encumbrance
whatsoever, OPERATOR further agrees that, at the expiration or termination of this Agreement
whichever come first, it shall peaceably yisld up to the Port, the Terminal Area free of any lien ot
encumbrance and in the same condition as that agreed to during the joint inspection condusted prior o
the Effective Date, reasonable wear and tear expected.

Secticn 35, Notlces

All notices, demands and requests which may or are reguired to be given hereunder shall, except
as otherwise expressly provided, be In writing, delivered by personal service, or ghall be sent by telex,
telecopy, telegram, United States Registered or Certified Mail, return receipt requested, postage prepaid,
to the partles at the following addresses:

To the County: Seaport Director '
Miami-Dade Seaport Department, Suite 200
1015 North American Way
Miami, Florida 33132

With a copy to: Miami-Dade County Atlorney
111 N.W. 1st Street, Suite 2810
Miami, Fiorida 33132

To OPERATOR: Port of Miami Terminal Operating Company, L.C.
Altn, General Manager ‘

1007 North America Way, Suite 400
Miami. FL 33132
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‘With a copy to: Blanck & Cooper P.A. - .
. ' Attention: Robertw Bianck, Esa.
5730 S.W. 74" Street, Suite #700.
Miami, Florida 33143

Section 36. Inspector General Reviews.
Independent Private Sectorinspector General Reviews
Pursuant to Miami-Déde County Administrative Order 3-20, the County has the right to retain the services
of an independent Private Sector Inspector General (hereinafter "IPSIG"), whenever the County deems it
appropriate to do so. Upon wriilen notice from the Céunty. OPERATOR shall make available to the IPSIG
reta_iraed by the Géunty, all, requested records and documentation pért_aining-’go this Agreement for
inspection and reproduction. The County shall be responsible for the payment of these IPSIG services,
and under no clfcumstan_ce shall OPERATOR s prices and any changes therei‘p approved by the County*
be inclusive of amé ,'charges relating to these IPSIG services. The terms of this provision apply to
OPERATOR, Iis officers, agentg employees, subcontraclors and assignees. Nothing contained in this
_ provision shall irﬁpéir any independent right of the Coﬁnty lo .condu_ct an audlt or investigate the
operations, activities and performance of OPERATOR in connection with this Agresment, The terms of
this Section shall not impose any fiabitity on the County by OPERATOR or any third party.
MIAMI-DADE COUNTY OFFICE OF THE INSPECTOR GENERAL REVIEW
According to Section 2-1076 of the Code of Miami-Dade County, Miami-Dade County has established the

Office of the inspector General (IG) which may, on a random basis, perform audits, inspections, and
reviews of all County Trust contracts. This random audit is separate and distinct from any other audit by

' . the County. To pay for the functions of the Office of the Inspector General, any and all paymenis to be

made to the OPERATOR under this contract will be assessed one quarter (1/4) of one (1) percent of the
total amount of the payment,-to bé deducted from each progress payment as the same becomes due
unless, as stated in the Special Conditions; this Contract is federally or state funded where federal or
state law or regulations preclude such a charge. The OPERATOR shall in stating its agreed process be
mindful of this assessment, which will not be separately identified, calculated or adjusted in the proposal
or bid form. The audit cost shall also be Included in all change orders and all contract renewals and
extensions. The Miami-Dade Office of Inspector General is authorized to investigate County affalrs and
“empowered lo review pasi, present and proposed County and Public Health Trust programs, accounts,
records, contracts and transactions. In addition, the Inspector General has the power to subpoena
withesses, administer oaths, require the production of withesses and monitor existing projects and
programs. Monitoring of an existing project or program may Inciude a report concerning whether the
project is on time, within budget and In conformance with plans, specifications and applicabie law. The
Inspector General shalf have the power to audit, investigate,- monitor, oversee, inspect and review
operations, activitles, performance and procurement process Including but not limited to project design,
bid specifications, (bid/proposal} submittals, - activities of the (OPERATORMNendor/ Consultant), is
officers, agents and employees, lobbyists, County and Public Health Trust staff and elected officials to
ensure compliance with contract specificalions and to detect fraud and corruption. Upon ten (10) days
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written notice to the OPERATOR shall miake alt requested records and documents availeble o the
Inspactor General for inspection and copying. The Inspector General shall have the right to inspect and
copy all documentis and records in the (OPERATORNendor/Consultant's} possession, custody or control
which in the Inspector General's sole judgment, pertain to performance of the contract, Including, but not
limited fo original estimate files, change order estimate files, worksheets, pronosals and agreements from
and with successful subcontractors and suppliers, all project-related correspondsnce, memoranda,
instructions, financlal documents, construction documents, {bid/iproposal) and contract documents, back-
change documents, all documents and records which involve cash, trade or volume discounts, insurance
oroceeds, rebates, or dividends received, payroll and personnel records and supporting documentation
for the aforesaid documents and records The OPERATOR shall make avallable at its_office at all
reasonable times the records, materials, and other evidence regarding the acquisition (bid preparation)
and performance of this contract for examination, audlt, or reproduction, untif three (3) years after final
payment under fhis contract or for any longer period required by statute or by other clauses of this
coniract. In addition: 1. If this contract is completely or partially terminated, the OPERATCR shali make
available records relating to the work terminated untii three (3) years after any resuliing final termination
settiement; and 2. The OPERATOR shall make available records relating.to appeals or fo litigation or the
settlement of claims arising under or relating o this contract untll such appsals, lifigation, or claims are
finally resolved, The provisions in this section shall apply to the (OPERATOR/NVendor/Consultant), Its
officers, agents, empioyees, subcontractars and suppliers. The (OPERATORNendor/Consultant) shall
incorporate the provisions in this section in all subcontracts and all other agreements executed-by the
{OF’ERATORNendorIConsultant) in connection with the performance of ihis confract, Nothing In this
saction shall impair any independent right to the County fo conduct audlits or investigative activities, The
provisions of this section are neither intended nor shall they be construed to impose any lability on the
County by the {OPERATOR/Vendor/Censultant) or third parties. Exception: The above application of one
quarter {1/4} of one percent fee assessment shall not apply to the following contracts: (a} IPSIG contracts;
{b) contracts for legal services; {¢) contracts for financial advisory services, (d) auditing contracts; (g}
facility rentals and leage agreements; (f) concessions and other rental agreements; {g) insurance
confracts; (h) revenue-generating contraets; {i) conlracts where an IPSIG is assigned at the time the
contract is approved by the Trusl; (j) professional service agreements under $1,000; (k) management
agreements; (1) small plirchasé orders as defined in Miami-Dade County Administrative Order 3-2; (rn)
federal, state and local government-funded grants; and (n} interlocal agreements. Notwithstanding the
foregoing, the Trust may authorize the inclusion of the fee assessment of one-guarter (1/4) of ene percent
in any exempted contract at the time of award, Nothing contained above shall in ahy way limit the powers
of the Inspector General to perfarm audits on all Trust contracts inciuding, but not limited to, those
contracts specifically exempted above,

Exception:

| Upon-written notice to OPERATOR from the Inspector General or IPSIG retained by the Inspactor
General and at a mutuaﬁy agreeable date, time and location, OPERATOR shall make all iawfuily
requested records and documents avallable o the Inspector General or IPSIG for inspection and

cobying.

Section 37, Mutual Obligations
Except as otherwlse expressly provided for herein, nothing in this Agreement shall be construed

for the benefit, Intended or otherwiss, of any third party.
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Section 38. Disputed Land Rent invoice Setflement and Mutual General Release

A. The parties agree that there is an amount of six hundred seventy two thousand seventy two
dollars {$672,072.00) in disputed and unpaid OPERATOR land rent I‘n\_loices. (collectively “the Disputed
Invoices®). In order {o fully and completely resolve any differences between the Parties regarding _these
invoices the OPERATOR agrees to pay the County three-hundred thousand dollars ($300,000}, in two
separate installments. The first Pnstatlheni to be paid within thirty (30) dqys of the Effective Date. The
second instaliment to be paid 6 months after the Effective Date. The County agrees that upon receipt of
the three-hundred thousand doliars ($300,000), it will consider the Dlspuied lnyo_]ces to be fully paid and
releases QPERATOR from any further fiability for unpaid land rent due or which may be_ due, under the
prior OPERATOR Agreement relating to or arising from the Disputed invoices, Further, the County
agrees that it will waive and release OPERATOR from any late payment penalties through the Effective
Date of this Agreement in connection with the aforementioned Disputed Invoices and OPERATOR wil be
fully and completely discharged from all past due claitms and accounts of any Kind for any land rental
lnvoices..

B. Upon payment of the sums to the County specified in Section 38.A. above, the County does
hereby remise, release and forever discharge the OPERATOR and its directors, officers, shareholders,
members, employees for all manner of claims, demands, actions, causes of actions, suits, sums of
monies, agreements, promises, dermands, whatsoever, inciuding any unpaid Gate fees, at law or in equity
which the 'County has or may have against the OPERATOR by reason of any matter arisihg out of the
1994 Agreement as amended, except as to any regular and continuing charges and expenses which
- have been continuously paid by OPERATOR and regarding which the OPERATOR is obligated to
continue fo pay up to the effective date hereln, and except as fo conﬂnuing indemnity and warranty
obligations, | i

C. The OPERATOR does hereby remise, release and 'foreue_r discharge the County and its
direclors, officers, sharehélders, members1 employees for all manner of claims, demands, actions, causes

of actions, suits, sums of monies, agreements, promises, demands, whatsoever, at law or in equity which
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the OPERATOR has or may have against the County by reason of any matter arising out of the 1894
Agresment as amended except as to continuing indemnity and warranty obligations..

Section 39, Business application and forms

OPERATOR shall be a registered vendor with the Miami-Dade County, Department of
Precurement Management, for the duration of this Agreement. It is the responsibility of OPERATOR o
file the appropriate Vendor Application and to update the Application file for any changes for the duration
of this Agréement, inciugjing any option years,

Section 40. Nondiscrimination

By entering into this Contract-with the County, OPERATOR altesls that it is not in violation of the
Amaricans with Disabilities Act of 1990 (and related Acts) or Miami-Dade County Resolution No, R-385-
85, This Agreement shall be void if OPERATOR submits a false affidavit pursuant to this Resolution or
OPERATOR violates the Act or the Resolution durmg the term of this Contract, even if OPERATOR was
hot in violation at the time it submitted its affidavit.

Section 41, Conflict of interest

OPERATOR_and County represent that:

a) No officer, director, employee, agent, or other consultant of the County or a member of the
immediate family or household of the aforesald has directly or indireclly recelved. or been
promised any form cof benefit, payment or compensation, whether '-tangib!e or intangibie, in
connection with the grant of this Agreemeit,

b) There are no. undisclosed persons or entities interested with OPERATOR or County In this
Agresment. This Agreement is entered into by OPERATOR and Caunty without any connection

" with any other entity or person making & proposal for the same purposé, and without coflusion,
fraud or conflict of interesi. No elected or appointed officer or officlal, director, employee, agent
or. other cansultant of the County, or of the State of Florlda (including elected and appointed
members of the legislative and executive branches of government), or a member of the

Immediate family or household of any of the aforesaid:
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i) is interested on behalf of or through OPERATOR direclly or indirectly in any manner
whatsosver in the execution or the performance of this Agreement, or it the services,
supplies or work, to which this Agresment relates or in any portion of the revenues: or

iy Is an employee, agent, advisor, or consultant to OPERATOR.

] Neither OPERATOR nor any officer, director, employes, agency, parent, subsidiary, or affiliate of
OPERATOR shall have an interest which s in confiict with OPERATOR's or County's faithful
performance of its obligation under this Agresment; provided that the Gounty in its sole
discrotion, may consent in writing fo such a relationship, provided OPERATOR provides the
County with a written notlce, in advance, which identifies all the <individuals and entities Involved
and sets forth in detall the nature of the relationship and why it is in the County's best interest to
consent to. such relationship and the Gounty thereafter provides written approval of such
disclosed confiict.

d) The provisions of this Article are supplemental to, not ip lieu of, all applicable faws wéth. respect to
conflict of interest. In the event there is a difference between the standards applicable under this
Agreement and those provided by statute, the siricter standard shall apply.

e) fn the event OPERATOR has ho prior knowledge of a conflict of ]nterest.as set forth above and
acquires information which may indicate that there may be an actual or apparent violation of any
of the above, OPERATOR shaill promptly bring such informa‘tion to the aftention of the Por
Director, OPERATOR shall thereafter cooperate with the County's réview and investigation of
such information, and comply with the instructions OPERATOR receives from the Porl Director in
regard to remedying the situation.

Section 42 No Port Endorsements Permitted

Except as may be required by Applicable Laws, OPERATOR, its ‘employees, agenls, contraciors,
suboontractors (of all tiers) and suppliers will not represent, directly or indirectly, that any product or
service provided by OPERATOR or such parties has been approved or endorsed by the Counly or the
Port, |

46

65




Section 43 Guaraniee of OPERATOR Obligations.

By signing below on Exhibit D hereto, ‘tf.xe signatory guarantors, iﬁciuding all OPERATOR
members, expressly agree fo proportionately guaranty all of OPERATOR’S payment, peﬁormanbe aﬁd
other- obligations arising under this AQreement. Each individual G'uarantdr’s proportional‘ liahility for the
obligations of OPERATOR hereunder shall be Ii?nited to éach Guaranfot's per'centagev of ownership in
OPERATOR at the time of execution of this Agreement, which may be amended from time o fime subject
to the prior wrilten permission of the Port Direﬁto'r Which shall not be unreascnably withheld, provided
fhat no such amendment may allow any current OPERATOR member to escape or reduce‘ its obligations
as guarantor unlesls such guarantee Is being replaced by another written aﬁd enforceable guarantee of a
new or successor OPERATOR member that provides the County with equal or greater security than thé
one being replaced ot modified. Each of the sighatories to Exhibit D hereto shall continue fo serve as
proporticnal Guérantors of all of OPERATOR's payment, parformance and other obligations for the later
of the expiration or fermination of the Initial Term or, if applicable, the properly exercised renewal term of
this Agreement. Each of the entities signing Exhibit D hereof as OPERATOR Guarantors shali provide the
County with: |

M on an ahnual basis, by August 30 of each Fiscal Year of the Initial Term and applicable

renewal term, OPERATOR and each Guarantor shall provide a writlen certification of an
independert certified public accounting firm licensed In Florlda certifying OPERATOR
and the Guarantor's combined net worth for the immediately érecedlng yéar, calcﬁlated in
accordance with United Sfates generally accepted accounting prinﬁiples {hereafter,
“GAAP™. OPERATOR and Guarantors combined net worth must collectively éqﬁal or
exceed Ter Million dollars ($10,0600,000.00) (Net Worth Floor).

If the above-required annual cettifications are not ﬁmely provided to the Gounty, or, if fimely
provided, any such cetlification ever indicateé that the Guarantor's collective net wérth for the applicable
petiod, calculated in accordance with GAAP, is or was less than the then-applicable Net Worth Floor for
such combined guatantors, then in such event OPERATOR through its Owners Members shall be given a
reasonable opportunity to increase their respective proporticnal guarantess to reasonably comply with the

County's Guaraniee requirements. In the absence of the Owners Members agreeing in this regard then

47

66




_ the OPERATOR shall within sixty calendar days therefrom provide the County with supplemental security
by delivering (and then maintaining) a ten million doitar ($10,000,000) irrevocable letter of credit, from an
institution and in a form acceptable {o the County (hereafter, the "LOC"} securing the guaranty obligations
undertaken in this Section 43 hereof and in Exhibit D hereto. The g-uarantee obligations set forth in this
Section 43 shall continue consistent with the requirements of Section 25, . If .aftér sixty (60) days of
termination and/or expiration of this Agreement no written claim has been made by the County against
the Guarantors then the supplemental security, if any, shall thereby be diécharged. The terms of this
Section 43 shall be governed by and constrﬁed In accordance w{th Florida law, and venue for ahy sull or
action fo construe or enforce anﬁ term or provision contained in this Agreément, expressly including,
without limitation, the terms of this Saction 43, shall lie exclusively In Miami, Florida, U‘.S.A.

IN WITNESS WHEREOF, the County and OPERATOR have caused this Agreement to be duly
executed this ___ day of , 2018.

PORT OF MIAMI TERMINAL OPERATING : MIAMI-DADE COUNTY, FLORIDA,
COMPANY, L.C. a political 'subdivision of the

@_/ State of Flotida
By:

Nam/e: & ide ey P %&m@

{print name)
e Coo LA (f e flﬂ;nﬂu/ By

Date: __// MZ /} 7

County Manager

Date:

Corporate Seal;

b% ATTEST:
//Té”@d M CLERK OF THE BOARD

Name: d/laf/fﬁ & Mé By:

(print name) é/ Deputy Clerk
Titie: ﬁ/(c?
Date; /ij//”j’ ' Date:

- Approved as to form and legal
sufficiency

7136/POMLeasePormtoss.22,13
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POMITOC TEU Per Acre Throughput Guarantees and Land Rental Rates
Amended and Restated Terminal Operating Agreement

Exhibit A
ANNUAL . TEU RATE
MINIMUR DISCOUNT 10% 20% 30% 40%
FISCAL TEU MINIMUM MIN MIN +1001 | MIN +2001 | MIN +3001 LAND
YEAR GUARANTEE | [THROUGHPUT to to . to . to RENT
(per acre) . MIN + 1000 | MIN + 2000 ] MIN +3000]  ALL {square foot)
2014 1 15 3,169 $34.44 $30.68 $27.55 $23.86 $20.46 $1.54
2015 1 16 3,222 $3547 $31.92 $28.38 $24.83 . $21.28 $1.59
2016 1 17 3,286 $36.53 $32.88 $29.23 $26.57 $21.92 $1.63
2017 /1 18 3,352 $37.63 $33.87 $30.10 $26.34 $22.58 $1.68
2018 / 18 3,419 $38.76 $34.88 $31.01 $27.13 $23.26 $1.73
2018 7 20 3,488 $39,92 $35.03 $31.94 $27.95 $23.95 $1.78
2020 / 21 3,557 $41.12 $37.01 $3290 . $28.78 $24.67 $1.84
2021 1 22 3,628 $42.35 $38.12 $33.88 ' $20.65 $25.41 $1.89
2022 f 23 3,701 $43.62 $39,26 $34.90 $30.564  $26.17 $1.95
2023 f 24 3,776 $44.93 $40.44 $35.95 $31.45 $26.96 $2.01
2024 f 25 3.851 $46.28 $41.65 $37.02 $32.40 $27.77 $2.07
2025 1 26 3,028 $47.87 $42.90 $38.13 $33.37 $28.60 $2.13
2026 / 27 4,006 $49.10 $44.19 $39.28 $34.37 $29.46 $2.20
2027 { 28 4,086 $60.57 $46.51 $40.46 $36.40 $30.34 $2.26
2028 | 29 4,168 $52.09 $46.88 $41.67 $36.46 $31.25 $2.33
2029 / 30 " 4,251 $53.65 $48.29 $42.02 $37.56 $32.19 $2.,40
2030 7 31 4,336 $55.26 $40.73 $44.21 $38.68 $33.16
2031 1 32 4,423 $56.92 $51.23 $45.54 $39.84 $34.15
2032 1 33 4,512 $58.63 $52.76 $46.80 $41.04 $35.18
2033 / 34 4,602 $60.39 $54.35 $48.31 $42.27 $36.23
2034 / 35 4,694 $62.20 $55.08 $49.76 $43.54 $37.32
2035 / 38 4,788 $64.08 $57.66 $51.25 $44.84 $38.44
2036 / 37 4,883 $65.98 $59.39 $52.79 $46.19 $39.59
2037 ! 38 4,981 $67.96 $61.17 $54.37 $47.57 $40.78
2038 / 39 5,081 $70.00 $63.00 $56.00 $49.00 $42.00
2039 / 40 5,182 $72.10 $64.80 $57.68 $60.47 $43.26
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* Above numbers are approximations

* Exact acreage subject tofulwre-legal survey of areas
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EXHIBIT C

Miami-Dade Seaport Department
Praperty Management Divislon
Installation or Modification of Facilitles
Port Authorization Application

Submit the following with this applieation: 1, Two (2} seis slgned and seal plans, 2, Miami-Dade County Permit application signed and

rotarlzed by appilcant's contractor, 3. Specifications, 4. Pertinent Band {If applicabla), 6. Copy of all parmalis from other
agencies,

Locatlon: i Daten

Applicant: Phona!

Representativa: Address:

Desctiption of facilities lo be Installed or modified (attach plans and sketch as required) :

—_—

Warlk to be performead hy: Est. Cost:
Address! Phore:

Est. Start Date: Est. Completion Date:
Remarks; . l

Applicant hereby certifies above Information to be correct fo the hest of his knewladge and that all other required permits have been or wilt he
obtained, '

Date; Applicant's Reprasentalive:

Speclal Conditions (attached addlional pades if raquired)

Final Approval
This pammit application ls approved sublect to the compllance with the folfowing general conditlons:

1. The appiloant shall comply with all permit requirements as redquited by the County, Stafe and Federal agericies, as well as being compliant
wills atl applicable cade, rules ahd regulations whether it ks for this prolect or rasulting from sald work andlor as agraed with the Seaport,

2, Copiles of sald pemmnits must he provided to the Seaport Capital Development Divistan, prior to any commencement of work,

3, Any additional requived upgradas or improvements of any Seapart facliity as a result of this {anant's imprevements are the responsibliity of

the applicant. Applicant shall aubmit the additional upgrade(s) for permit to the Seaport and as requived by the regulating agency Jointly with

this application prior fo recelving the Seapor{'s authorlzation to procoed with proposad wark.

The applicant shall provide written notloe of commencement to Seapori Capital Davalopment Division,

The Seaport Praject Manager may stop work If deemed necessary due lo unexpectad operatlonal raquirerments or any olther event{s).

Appllcant may bea required fo madlfy of remove faciliifes at a laler date at the request of the Sesaport Department,

The area must be cleaned and the applicant shall be responsible for damages to other facilifias impaocted by the applicant's work,

Pravide wrliten nolise of completion to Engineering with coples of as-built drawings, Certificate of Occupancy andlor other applicable final

approvals.

FPrHEmn

Approved by:

Fred Wang, Jr, — Cargo/Crulsa Ops Date _' Eltzabeth Ogden- Daslgn Services Date
Jay Valido — Fagilities Malntenance Date Daigls Betancourt - Properly Managament Date
{sa Nufiez ~ Engineeting Data Mirlam Abreu- Finance Servicos Date

Art Tillberg — Construction Management  Date [ Bjvedo Fetrer — Safely and Security Date




The balow-listed companies hereby agree to guarantee all obligations of
POMTOC arising from the instant Terminal Operating Agreement pursuant to the
terms and limitations of Section 43.

At
- 'w
,,,,,,4__,_.

W ess

----------

Withess

CONTINENTAL STEVEDORING AND
TERMINALS, INC
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