Memorandum o ks

Date: April 24, 2007

To: Honorable Chairman Bruno A. Barreiro

.. Supplement to
and Members, Board of County Commissioners PP

Agenda Item No. 8J1F

From: George M. Burgess
County Manager w«” '

Subject: Questions Regarding Aflditional Appropridtion for the Program Management
Consultant

On March 8, 2007, I issued a memorandum raising a series of questions regarding contracting practices
related to the Program Management Consultant (PMC). Since that time, my staff has met almost daily
with Miami-Dade Transit (MDT) in an effort to address those concerns, and we have identified 3 errors
associated with the administration of this contract to date: Subconsultants were allowed to begin work
prior to receiving official MDT approval, misapplication of Section XII of the contract governing
subcontracting; and lack of adherence to Disadvantaged Business Enterprise (DBE) regulations.
Although we continue to formulate and review remedial administrative measures in order to move
forward, this report relays our findings to date and MDT’s progress towards corrective actions in each
area.

Work Performed Prior to MDT Approval of Firms

Due to administrative oversights, 3 firms (Acumen, Dickey, and Dovetail) performed work and appeared
on invoices from the PMC prior to the processing of the appropriate documentation and the receipt of
official approvals associated with the formal addition of a firm. Payment was, in turn, authorized by
MDT to the prime, Parsons Brinckerhoff, on these invoices. Both the PMC and MDT have indicated
that the desire to perform tasks on time likely contributed to these oversights, and procedural directives
have been issued to both PMC team members and MDT staff to ensure that no expenditures are incurred
nor work paid prior to the receipt of appropriate approvals. MDT has also taken steps to centralize its
document controls and tracking mechanisms within the department.

Misapplication of Section XII -Subcontracting

Section XII of the contract includes a provision that the County may direct the consultant to engage the
services of designated professional consultants to assist in performing specialized portions of the
services. In addition, the consultant may, if approved by the County, employ special professional
consultants to perform specialized portions of the work. However, the majority of the 11 firms that were
requested for addition to the team should not have been considered under this section since the nature of
the work contemplated to be performed was not in all cases a “specialized service”. MDT requested the
addition of 4 of these 11 firms (nMomentum, ROI Consulting, Sharpton, Brunson & Company, and
Transit Safety Consulting), at least 2 of which would have performed services that cannot be considered
to be specialized. The rest of the firms were requested by the PMC (Acumen, Bay Area Economics,
Bugdal Group, Clifton Weiss & Associates, Dickey, Dovetail, and Correa & Associates). Consideration
of the majority of these firms for addition is similarly flawed when evaluated in light of the requirements
of Section XII.

The addition of subcontractors should be the exception and considered only when there is a true
specialty that is not already addressed by the existing team. To do otherwise undermines the integrity of
the County’s competitive evaluation process since these additional firms were not scrutinized by any
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selection committee as was the original team. The County Attorney’s Office has advised that the
addition of subconsultants when work may be performed by existing team members is contrary to the
intent of Florida Statute 287.055 which pertains to the acquisition of professional architectural and/or
engineering services. Further, the purpose of increasing DBE participation, which has been discussed as
a motivator for the addition of several firms, is not a legal basis for the addition of subconsultants onto
the team under Section XII. Regulations governing additions or deletions of DBE firms are discussed
below. As a corrective measure, MDT is developing formalized procedures to preclude future
recurrence and narrow the defined scope of specialized services.

DBE Participation

DBE participation from the original PMC team stands at approximately 13%. Part and parcel to the
procurement process was the requirement that the PMC produce a team of able and qualified DBE firms
to meet the 25% goal made part of the PMC contract. At the outset, the PMC as required provided a list
of DBE firms with specific allocations assigned by percentage to support their commitment to meet the
25% goal. Specialty areas and percentage participation were identified for each firm. Subsequent to
award, the PMC stated that they would have trouble meeting the 25% goal. The PMC contends that
between June 2004, when the PMC first submitted its proposed team, and June 2005, when the first
work program was negotiated, changes in the scope of the work occurred that affected their plan to meet
the goal. Furthermore, 25% participation had been constructed in anticipation of the 7 year life of the
contract where total expenditures were forecast to have reached over $80 million. Nevertheless, MDT
mandated that the 25% goal be met on the $25 million near-term allocation approved by the Board.

To assist the PMC in improving the DBE participation levels, MDT held several meetings with the
prime and the DBE firms and made several recommendations to the prime, all in connection with a
sustained effort to devise a means of achieving the contract goal. However, MDT’s final disposition in
this regard was procedurally flawed. Specifically, MDT lead the prime to believe that work done by the
added firms who qualified as DBE’s would be counted towards the 25% goal when in fact, DBE
regulations do not allow for such credit. This is due to the prior commitment of a specific percentage of
the work by the prime to the original DBE team members. Therefore, work done by added DBE firms
should not have received participation credit until such time as the prime had met the contract goal of
25%. Similarly, added DBE subs may not perform work initially assigned, or contemplated to be
assigned, to a current DBE firm on the project without first obtaining approval from MDT. In order for
work done by additional firms to count towards existing DBE goals, good cause must be shown that an
original DBE firm could not perform its assigned task. In such cases, the subcontract with the DBE firm
may be rightfully terminated, and that firm substituted with a DBE firm able to perform the task. MDT
erred by deviating from existing policy and electing to count toward the goal all expenditures for work
performed by DBE firms, including those not part of the original team. In so doing, the percentage
share initially assigned to some members of the original DBE team was in effect reduced.

In a recent development, the DBE firm A2 Group, Inc., a member of the original team which was
assigned 2% of the work, has elected to sever its relationship with the prime and discontinue its
participation on the PMC contract. Under the applicable rules, the prime must replace that DBE firm
with other DBE firm or firms for prices totaling the price originally scheduled for such work or, in the
alternative, for the performance of other work not included in its schedule as modified. Accordingly,
consistent with its commitment to meet the 25% goal, the prime has proposed to enter into alternate

¢
X



Honorable Chairman Bruno A. Barreiro
and Members, Board of County Commissioners
Page 3

subcontracts with the previously added DBE firms for a price totaling the price originally assigned to A2
Group, Inc. With the proper substitution of the added DBE firms who have already performed work
under the existing contract, their collective participation will be counted toward the attainment of the
DBE goal. Upon finalization of the substitution, the DBE participation level to date will increase to
approximately 18%.

MDT has informed the PMC that, going forward, only the original DBE firms plus approved
substitutions will count toward the 25% goal. In order to increase its DBE participation, the PMC must
redistribute work to accomplish this goal. Further, other remedial measures being implemented by MDT
are as follows:

e MDT’s Office of Civil Rights will continue to work with the Prime as well as the subcontractors
to create a transparent process for addressing substitution issues and other related DBE issues.

o The contract goal shall remain at 25%.

o Asof April 16, 2007, only the original DBE firms and approved substitutes and additions will be
counted toward the goal.

e All new DBE work, tasks and assignments must first be offered to the original member of the
DBE team, without exception.

e The Prime shall produce a resource loaded schedule forecasting DBE participation for each
annual work order to the end of the current contract.

o All requests for additions, deletions or substitution in connection with the PMC shall be made in
writing to the Contracting Officer’s Representative (COR).

e The COR shall make determination on all requests submitted to its attention in writing, with
advice and counsel from the subject matter experts in the relevant areas.

e DBE attainment will be tracked on a monthly basis and reported accordingly.

Because the nature of this contract is such that work authorizations are issued at the sole discretion of
the County, as the program matures, opportunities for participation by DBE firms are expected to
increase as new work order authorizations become available. The PMC continues to express its
commitment to attaining the established 25% DBE participation goal over the duration of the contract.

While I am optimistic that MDT can successfully administer this contract moving forward, I chose to
recommend a modified $10 million allocation for your consideration on the April 24 Board agenda in
order to force a review of the progress on these remedial actions over the coming months. The
requested $10 million appropriation will carry the Rail corridors effort through the end of October and
will avoid impacting existing corridor schedules. I will continue to work with MDT to address the
concerns raised and a progress report will be provided to the Board this fall when the remaining $9
million appropriation is requested.
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