MEMORANDUM

HPSI
Agenda Ite No. 1E2

TO: Honorable Chairman Dennis C. Moss DATE: June 10, 2010
and Members, Board of County Commissioners

FROM: R.A. Cuevas, Jr. SUBJECT: Ordinance amending Section
County Attorney 2-1074 of the Code to clarify

authority of commission
Advocate, State Attorney and
Inspector General regarding
investigations and the filing
of complaints with Ethics
Commission

The accompanying ordinance was prepared and placed on the agenda at the request of Prime
Sponsor Commissioner Rebeca Sosa.

“ac, 7

R. A. Cuedas, Jr\
County Attomey

RAC/up
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MEMORANDUM

(Revised)
TO: Honorable Chairman Dennis C. Moss DATE: March 16, 2010
and Members, Board of County Commissioners
FROM: R.A. Cuevas, Jr. C SUBJECT: Agendaltem No. 4(F)

County Attorney

Please note any items checked.

«3-Day Rule” for committees applicable if raised
6 weeks required between first reading and public hearing

4 weeks notification to municipal officials required prior to public
hearing

Decreases revenues or increases expenditures without balancing budget
Budget required
Statement of fiscal impact required

Ordinance creating a new board requires detailed County Manager’s
report for public hearing

No committee review

Applicable legislation requires more than a majority vote (i.e.,2/3’s ,
3/58’s , unanimous ) to approve

Current information regarding funding source, index code and available
balance, and available capacity (if debt is contemplated) required
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Agenda Item No. 4(F)

Page 2
ARTICLE LXXVIIL COMMISSION ON ETHICS AND
PUBLIC TRUST
* * *

Sec. 2-1074. Procedure on complaint of violation or request
for advisory opinion within Ethics Commission's
jurisdiction.

(a) Legally sufficient complaint.

N [[U.pe{%men—eemplaﬁ—ﬂleé—by—*]]>>:f_<<he
Inspector General, the Advocate or the State Attorney >>may
conduct an investigation of any alleged violation of any
ordinance<< [[which-allegesa-violation]] within the jurisdiction of
the FEthics Commission[[;]}>>.__ The Inspector General, the
Advocate or the State Attorney may file a complaint with the
Ethics Commission pursuant to any such investigation that he or
she has undertaken.<< [[f]]>>T<<he Ethics Commission shall
conduct an investigation of said complaint. Any complaint filed by
the Inspector General, the Advocate or the State Attorney shall be
sworn to by the person filing the complaint before a notary public
and shall contain the following language: Personally known to me
and appeared before me, , whose signature appears
below, being first duly sworn, says that the allegations set forth in
this complaint are based upon facts which have been sworn to as
true by a material witness or witnesses and which if true would
constitute the offenses alleged and that this complaint is instituted
in good faith. Within five (5) days after receipt of a complaint by
the Ethics Commission, a copy of the complaint shall be sent to the
alleged violator.

2) Upon a written complaint, except for a complaint
filed by the Inspector General, the Advocate or the State Attorney
as provided for in Section 2-1074 (a) (1), which alleges the
elements of a violation within the Ethics Commission's jurisdiction
and is (i) executed on a form prescribed by the Ethics Commission,
(ii) based substantially upon the personal knowledge of the
complainant and (iii) signed under oath or affirmation by the
complaining person, the Ethics Commission shall investigate any
alleged violation within its jurisdiction. Within thirty (30) days
after receipt of a complaint by the Ethics Commission, a copy shall
be sent to the alleged violator.

C:\WP\RESOM658.DOC
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Agenda Item No. 4(F)
Page 4

(d) Counsel.

(N Counsel to Ethics Commission. The Ethics
Commission shall select counsel to advise the Ethics Comumission.

(2)  Advocate. The Ethics Commission shall retain legal
counsel to serve as the Advocate. The Advocate shall prosecute
cases before the Ethics Commission. >>The Advocate shall also
be empowered to conduct an investigation of any alleged violation
of any ordinance within the jurisdiction of the Ethics Commission
both prior to and after the filing of a complaint with the Ethics
Commission. The Advocate shall be empowered to issue
subpoenas authorized by the Ethics Commission or the
Chairperson of the Ethics Commission as provided in subsection
(g) relating to any investigation.<<

3) Respondent. The respondent may appear on his or
her own behalf or may be represented by a lawyer. All notices and
communications to a respondent represented by a lawyer shall be
made through respondent's lawyer.

@) Complainant. To the limited extent the complainant
is entitled to participate in or observe Commission proceedings, the
complainant may be represented by legal counsel. All notices and
communications to a complainant represented by a lawyer shall be
made through complainant's lawyer.

(5) Legal Opinion From County or City Attorney.
Where a complaint or request for an advisory opinion requires
interpretation of a particular ordinance within the jurisdiction of
the Ethics Commission as provided in Section 2-1072, the County
Attorney and any City Attorney may provide the Ethics
Commission with a nonbinding legal opinion.

(e) Public meetings and public records. All
proceedings, the complaint, and other records relating to the
preliminary investigation as provided herein shall be confidential
and exempt from the provisions of Section 119, Florida Statutes,
either until the alleged violator requests in writing that such
investigation and records be made public records or the
preliminary investigation is completed notwithstanding any
provision of Chapter 120, Florida Statutes, and Chapter 286,
Florida Statutes. As provided in Section 2-1074(b), the preliminary
investigation is completed when the probable cause determination
is made. All other proceedings conducted pursuant to this

CAWP\RESO\A658.DOC ;
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Agenda Item No. 4(F)
Page 6

to have the witness produce, bring or deliver pursuant to a
subpoena duces tecum. Subpoenas shall be issued as provided in
Section 2-1074(g). Parties may also obtain discovery through the
means and in the manner provided in Rules 1.280 through 1.390,
Florida Rules of Civil Procedure. The chairperson or a member of
the Ethics Commission designated by the chairperson may issue
appropriate orders to effectuate the purposes of discovery and to
prevent delay.

(1) Subpoenas for public hearing. The respondent and
the Advocate shall submit to the Executive Director a list of all
witnesses he or she wishes to have subpoenaed to attend the
hearing. The lists shall contain the correct names and addresses of
the witnesses and shall describe with particularity those documents
or other items that he or she wishes to have the witness bring to the
hearing pursuant to subpoena duces tecum. Subpoenas shall be
issued as provided in Section 2-1074(g).

* * *

(p) Public order imposing penalty. Upon completion of
any investigation initiated under this subsection, the Ethics
Commission shall make a finding and public report as to whether
any provision within its jurisdiction has been violated. If the Ethics
Commission finds, based upon clear and convincing evidence in
the record, that a violation has been committed, the Ethics
Commission shall issue an order imposing the appropriate penalty
as provided in the ordinance being enforced. The public report and
final order shall include a determination as to whether the violation
was intentional or unintentional. >>Where the Ethics Commission
finds that a person has violated this section, a copy of the final
order shall be forwarded to the individual or entity with authority
to take the appropriate disciplinary action, if any.<< The Ethics
Commission shall within eighteen (18) months of the filing of a
complaint, render a final report disposing of said complaint. If a
person fails to comply with said order issued by the Ethics
Commission, the Ethics Commission may make application to any
circuit court of this State which shall have jurisdiction to order the
violator to comply with the order of the Ethics Commission. Any
violator who fails to obey the order may be punished by the court.

* * *

CAWP\RESO658.DOC
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