Memorandum @

] April 20, 2010

Date: ! Supplement to

To: Honorable Chairman Dennis C. Moss Agenda Item WNo.801
and Members, Board of Coynty Commissioners

From: George M. Burgess
County Manager W/g"“— '

Subject: Supplement to ContraCt Award Recomm®ndation for Contract No.0688-3/14:

Food Catering Services (Head Start Program)

This supplement is presented to advise the Board of County Commissioners that RBNW
Enterprises Inc. d/b/a Jazz Café & Grille filed a bid protest on February 1, 2010 regarding the
referenced award recommendation. In accordance with County’s bid protest procedures, a
hearing examiner was appointed and a hearing was conducted on February 12, 2010. The
Hearing Examiner upheld the County Manager’s recommendation.

The solicitation was advertised on August 14, 2009. Four proposals were received on August
26, 2009. The Department of Procurement Management (DPM) submitted to the County
Attorney’s Office (CAQ) a request for a review of responsiveness for two of the bids: RBNW
Enterprises Inc. d/b/a Jazz Café & Grille and Gaby’s Café Inc. The CAO deemed RBNW
Enterprises Inc. d/b/a Jazz Café & Grille’s bid non-responsive for failure to sign the bid
submittal form or otherwise demonstrate its intent to be bound by its offer. Gaby’s Café’s bid
was deemed responsive. Gaby's Café was afforded and complied with a request to provide
proof of registration with the Department of Health, Bureau of Child Care Nutrition Services.

RBNW Enterprises Inc. d/b/a Jazz Café & Grille filed a bid protest in response to the award
recommendation based on the claim that its failure to have an authorized agent’s signature, or
demonstration of intent to be bound, is a minor irregularity. The firm requested their bid be
considered (copy of CAO response is attached).

The Hearing Examiner concluded that the County Managers recommendation was
appropriate and should be upheld. On February 19, 2010, the Hearing Examiner’s report was
filed with the Clerk of the Board where RBNW Enterprises Inc. d/b/a Jazz Café & Girille’s bid
was found to be none responsive. For this reason, the bid protest was denied.
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CLERK OF THE
BOARD OF COUNTY COMMISSIONERS
MIAMI-DADE COUNTY, FLORIDA

Inre: Title Food Catering
Service
ITB No. 0688-0/14
Bid Protest of RBNW Enterprises,
Inc. d/b/a Jazz Café & Grille

/

MIAMI-DADE COUNTY’S MEMORANDUM IN OPPOSITION TO
RBNW ENTERPRISES, INC.’S BID PROTEST

RBNW Enterprises, Inc. d/b/a Jazz Café & Grille (“Jazz”) bid protest to Invitation to Bid
No. 0688-0/14, Title Food Catering Service (“ITB”), concedes the only fact relevant to the bid
protest — that the “signature of the authorized agent was omitted” on its bid to the County.
Without a signed bid, Jazz has not submitted an offer to the County by the bid closing date and
cannot be considered for award. In fact the very form that Jazz neglected to sign informs bidders
that “Failure to sign this page shall render you Bid non-responsive.” See Bid Submittal Form of
RBNW Enterprises, Inc d/b/a Jazz Café & Grille (attached hereto as Exhibit A).

It is black letter law that Jazz’s failure to sign a bid form is a question of responsiveness
that cannot be waived. See Matter of: Jennings Int’l Corp., B- 232956, 1988 WL 223993, at *2
(Comp. Gen. 1988) (holding bid non-responsive “because without an appropriate signature, the
bidder would not be bound should the government accept the bid.”). Absent an appropriate
signature, the bidder would be permitted to disavow the bid and disregard the intended binding
nature of sealed bids. Such an allowance would compromise the very foundation of a
competitive bidding system. In light of this fact, the failure to sign a bid is routinely upheld as a
sufficient basis by which courts have affirmed a rejection of such bids as nonresponsive. See.
e.g., Firth Construction Co., Inc. v. United States, 36 Fed.Cl. 268, 276 (Fed. Cl. 1996) (enjoining
the award of construction contract because it omitted signature page even though bid was signed
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in other respects) (Attached hereto as Exhibit C). Trinity Services Group, Inc. v. Dept. of
Corrections, Case No. 98-3670BID, 1998 WL 930101 (Fla. Div. Admin. Hrgs. Nov. 30, 1998)
(“Neither Compass nor ACSI submitted a signed Statement of No Involvement. . . . Thus, neither
Compass nor ACSI's bids were responsive in this respect.”); McCarty v. Dept. of Corrections,
Case No. 90-5311BID, 1991 WL 832964, at *1 (Fla. Div. Admin. Hrgs. Jan. 3, 1991) (“The bid
submitted by McCarty was rejected by the Department as being non-responsive because ... the
BID was not signed by all owners of the property proposed to be leased.”); AT&T v. Broward
Comm. College, Case No. 92-6191BID, 1993 WL 943619, at *7 (Fla. Div. Admin. Hrgs. Mar. 9,
1993) (affirming College’s decision to reject bid for failing to sign all pages with a signature
line).

As such, upon a request by a designee of the County Manager, a formal written opinion
was issued by the County Attorney’s Office pursuant to Section 2-8.4 of the Code of Miami-
Dade County finding Jazz’ bid non-responsive and not eligible for award. See Memorandum to
Sherry Clentscale from Oren Rosenthal dated September 17, 2009 (attached hereto as Exhibit B)
Under the Code, such an opinion is binding on the County and on any bid protest hearing:

Prior to this Board or any committee thereof hearing any protests relating to a

competitive bid, request for proposal or request for qualifications, the County

Manager shall request the County Attorney to certify whether the bid or proposal

in question is responsive. Upon receiving such request, the County Attorney shall,

in consultation with the County Manager if necessary, determine whether the bid

or proposal is responsive. This Board and any committee thereof shall be bound

by the determination of the County Attorney with regard to the issue of

responsiveness.

Section 2-8.4(a)of the Code of Miami-Dade County.

Even if no opinion were issued, the protest simply does not raise an issue sufficient (o

disturb the County Manager's recommendation. A bid protest may only be sustained if the

Y
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County Manager acted “fraudulently, arbitrarily, illegally, or dishonestly” in recommending a
vendor to the County Commission for award. Dep't of Transp. v. Groves-Watkins Constructors,
530 So. 2d 912, 914 (Fla. 1988) (“the hearing officer’s sole responsibility [in reviewing a
protest] is to ascertain whether the agency acted fraudulently, arbitrarily, illegally, or
dishonestly”); see also Miami-Dade County v. Church and Tower, Inc., 715 So. 2d 1084, 1089
(Fla. 3" DCA 1998) (“So long as such a public agency acts in good faith, even though they may
reach a conclusion on facts upon which reasonable men may differ, the courts will not generally
interfere with their judgment, even though the decision reached may appear to some persons to
be erroneous.”); Liberty County v. Baxter’s Asphalt & Concrete, Inc., 421 So. 2d 505, 507 (Fla.
1982) (arguing that a recommendation is wrong without showing “illegality, fraud, oppression,
or misconduct” is insufficient); Dep 't of Transp. v. Groves-Watkins Construciors, 530 So. 2d
912, 914 (Fla. 1988)(“the hearing officer’s sole responsibility [in reviewing a protest] is to
ascerlain whether the agency acted fraudulently, arbitrarily, illegally, or dishonestly.”). Here,
there are no allegations that implicate any of these standards.

Jazz’s sole argument in the bid protest is that because it signed a smattering of other
unidentified forms, it should be forgiven for submitting an unsigned bid. This argument is
simply unavailing. The execution of signature blocks on other portions of the bid, such as
addendums and affidavits, are irrelevant to the question of whether or not the bidder has
submitted an enforceable offer where the bidder has agreed to be bound by the terms of the ITB.
As the Firth Court noted, such signatures do not create “an enforceable offer to contract” and
thus, “at the time of bid opening, nowhere in the offer was there a statement as to the duration of

the offer or an agreement to provide performance and payment bonds. nor was there any specific
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incorporation of any document containing such terms that was submitted along with the offer.”
Firth, 36 Fed.Cl. 268 at 276. As such there is no bid submitted by Jazz that may be awarded.

Moreover, Jazz has not submitted a single form that it claims to have signed to support its
protest as required by the Code of Miami-Dade County. Section 2-8.4(b) of the Code requires,
in pertinent part:

The protester shall then file all pertinent documents and supporting evidence with

the Clerk of the Board and mail copies to all participants in the competitive

process and to the County Attorney within three (3) working days after the filing

of a written intent to protest. No bid protest shall be accepted unless it complies

with the requirements of this Section.

Finally, the County and a hearing examiner are not tasked with divining the intention of
the bidder or overlooking material omissions after its submission. In the event of any material
issue such as an unsigned bid, the bidder “may not explain its intentions and actions after bid
opening in an attempt to clear the confusion surrounding its bid.” In Re: Loop to Loop
Messenger Serv., B-241068, 1990 WL 293633, at *2 (Comp. Gen. Dec. 21, 1990); see also
Blount, Inc. v. US., 22 CL Ct. 221, 226 (1990) (“Matters of bid responsiveness must be
discerned solely by reference to the materials submitted with the bid and facts available to the
government at the time of bid opening.”); N.E. Const. Co. v. Romney, 485 F.2d 752, 759 (D.C.
Cir. 1973) (“Questions of the ‘responsiveness’ of the bid, on the other hand, relate to ‘conformity
with the invitation’ and are generally not curable after bid opening.”); 48 C.F.R. § 14.407-3
(“The authority to permit correction of bids is limited to bids that, as submitted, are responsive to
the invitation and may not be used to permit correction of bids to make them responsive.”). 1f so
permitted, “a bidder would be encouraged to submit a nonresponsive bid and engage in the type
of bid manipulation that the responsiveness requirement is designed to prevent.” Mack Trucks.
Inc. v. United States. 6 Cl. Ct. 68, 71 (1984) (citing Toyo Menka Kaisha, Lid. v. U.S., 597 F.2d
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1371, 1377 (CL. Ct. 1979)). Such an arrangement is antithetical to the principle of competitive
bidding by compromising the integrity of the process and adding an element of obfuscation and
discretion into a presumably transparent and standardized procedure.

As such, Jazz’s protest must be denied.

CONCLUSION

WHEREFORE, for the reasons described above, the County respectfully requests the
Hearing Examiner deny the bid protest and affirm the award recommendation of the County
Manager.

Respectfully submitted,
R. A. CUEVAS, JR.

MIAMI-DADE COUNTY ATT

ren Rosenthal (Florida Bar No. 86320)
Assistant County Attorney
Miami-Dade County Attorney’s Office
111 N.W. Ist Street, Suite 2810
Miami, Florida 33128
Telephone: (305) 375-5744
Facsimile: (305) 375-5611
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was hand delivered to

the Clerk of the Board and faxed this 9™ day of February, 2010, to:

Robert W. Holland
5955 N.E. 4™ Court
Miami, Fl 33137
Phone: (305) 751-8800
Fax: (305) 756-0082

Y Assistafit County Attorney

-
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BID Si]BMl'l‘l‘AL FORM
Bid Tite: FOOD CATERING SERVICES (HEADSTART PROGRAM)

By signing tis Bid Submital Form the Bidder cenifies that it satisfics all logal requirements (as an entily) 10 do busiucss with the Couaty, inclding all
Couflict of Interest and Code of Bthics provisions in Section 2-11 of the Mianyi-Dade County Code. Any County employee or member of his or her inuncdiuge
family secking to contrace with ths County shall seek a conflict of intercst opinion from the Miami-Dade County Fthics Commission prior to submistat of 4 Bid

anty apinion or waiver from the Roard of County Commissioncrs with the Clerk of the Board. The affected employec shalf file with the Clerk of the Board &
statement in a form satisfactory 10 the Clerk disclosing the employce’s interest or the intercst of his or her imnediate family in the proposed coatract and thic
nature of the intended contract at the Same litne as or before submitting a Bid, response. or application of any {ype 1o contract with the County. Also a copy of
the request for a coaflict of interesq opinion from the Ethics Comunission and a0y conesponding opinion, or any waiver issued by the Board of County
Commissioners, must be submitted with the response to the solicitation.

» accordance with Sec. 2-11.1(s) of the County Code as ded, pri i

il accept any resultant award. Further, the undersigned acknowledges
that award of & comtract is contingent upon vendor registration. Faiture 1o regisier as a vendor within the specified time may result in your firm not being
considered for award,

Pursuant 10 Miami-Dadc County Ordinsnce 94-34, any individual, corporation, partnership, joint venturc or other lcgal entity having an offices, director, or
executive who bas been convicrod of a felony during the past ten (10) years shall disclose this information prior 10 cniceing into a contract wih ar receiving
funding from the County.

. [ SIS . 1 EA o, I Jiid ! L Xy
COUNTY USER ACCESS PR Joint purchase and entity revenue sharing program
Por the County's information, the biddes ig tod 10 indicate, at ‘A’ and ‘B’ belov, its general interest in participating in the Joint Purchase Program of the
County User Access Program (UAP) described in Section 2.2} of this contract solicitation, it that section is present in this solicitation document. Vendor
participation in the Joint Parchase portion of the UAP is yoluntary. and ihe bidder's expression of general interest at ‘A" and ‘B’ below is for the County's

A If awarded this County contract, would you be intesest in participating in the Joint Purchgse portion of the UAP with respect to other govermental,
quasi-goveraraental or not-for-profit entities j&"’d withig the geographical boondaries of Miami-Dade County?
No

Yes
—_— —_—

and
B. I awarded this County contract, wauld you be interested in Participating in the Joint Purchase portion of ihe UAP with respect 1o other
guvemmental, quasi-goverminental or not-for-profit entitics located ouliside the geographical boundarics of Miami-Dade County?
Yes No

LOCAL PREFERENCE CERTIFICATION: Tic responding vendor hereby mtests, by checking one of (e following blocks, tha ic Isb(x isnot ], a
local business. For the purpose of this cenification, a “local business™ is a business located within the limits of Minmi-Dade County (or Broward County in
accordance with the Interlocal Agrecinent berween the two countics) that conforms with the provisions of Scction 1.10 of the Genesal Termis and Conditions of
this soficitation and contributes to the econsnic development of the comnnity in a verifiable and wcasurable way. This may include, but not be limited fo,
the retention and cxpansion of employment oppastunities and the support und increasc to the County’s (ax base., Fafluge (o complete this certification at this
time (by checking the appropriate box ahove) shail render the veodor ineligible for Local Preference.

Pin Name: - CBNW ENTERPRISES, INC/ DBA JAZZ CAFE & GRILLE
Strcet Address: g FISHERMAN STREE OPA-LOCKA, FL 33054

e

———
Mailing Address (if different):

—
305-681-0410

Ennail Address: JAZZCAFEGRI LLE@AOL . COM FEIN No, _9,3 -_(_)_J _9/~?j _./i / —6 9

—

Telephone No. ___ Fax No. __?54 —356—7_609

15
Prompt Payment Terms: % 15 days net days "By signing this document the bidder agrees (o all Terms
(Please sce baragraph 1.2 H of Genernj Terms and Conditions) and Canditions of this Solicitution and the resulting Contracs”

Signature: —_— e
(Signature of authorized agent)
ROBERT N. WHITE

PRESIDENT/CEO

Print Name: ‘Title:
— _“\\ . &M\_“**\
Fallure to sign this page shall render your Bid non-responsive.

41




Memorandum

Date: September 17, 2009

To: Sherry Clentscale
Procurement Contracting Officer

From: Oren Rosenthal
Assistant County Attorney

Subject: Responsiveness of Proposals — ITB No. 0688-0/14: Title Food Catering Services (Head
Start Program)

You have asked this office if proposals from RBNW Enterprises Inc D.B.A. Jazz Café & Grille
(“Jazz") and Gaby’s Cafe Inc. (“Gaby”) are responsive to ITB No. 0688-0/14: Title Food Catering
Services (“ITB”). You ask if Jazz’s failure to sign their proposal renders their proposals not responsive.
You also asked if Gaby’s failure to provide a registration with the Department of Health, Bureau of
Child Care Nutrition Services renders their bid not responsive. For the reasons set forth below, we
conclude that Jazz’s bid is not responsive to the ITB and Gaby’s bid is responsive but must provide the
required registration as a condition of award.

FACTS

We rely on the ITB and the information provided in your memorandum to this office dated
September 16, 2009 which is attached hereto.

You indicate that one bidder, Jazz, failed to submit a signed Bid Submittal Form and did not
provide a signed cover page or proposal bond to secure their proposal. The Bid Submittal form stated
that “Failure to sign this page shall render your Bid non-responsive” and “By signing this document, the
bidder agrees to all Terms and Conditions of this Solicitation and the resulting contract.”

You also indicate that Gaby is not a registered provider of children’s meals with the Department
of Health, Bureau of Child Care Nutrition Services. Section 2.6(b) of the ITB requires: “Pursuant to
Florida Administrative Code 64F-17.004, the Successful Bidder must be registered with the Florida
Department of Health, Bureau of Child Nutrition Programs as an approved caterer in order to provide
meals to participating child care centers.”

DISCUSSION

Jazz’s proposal is not responsive because its failure to sign the Bid Submittal Form denies the
County of any assurance that the proposal will be entered into if accepted by the County and would
prevent the County from proceeding against Jazz in the event that Jazz refuses to honor its proposal.
Generally, an unsigned proposal may be considered responsive if it “is accompanied by other material
indicating the bidder’s intention to be bound by the unsigned bid (such as the submission of a bid
guarantee or a letter signed by the bidder, with the bid, referring to and clearly identifying the bid
itself).” 48 C.F.R 14.405 (c)(1). Jazz’s proposal did not include a cover letter and a bid bond was not
required by the solicitation. As such, there is no evidence of Jazz’s intent to be bound to the proposal.

7
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This opinion is consistent with prior opinions from this office finding that failure to sign a proposal is a
material defect rendering the proposal nonresponsive.

Gaby’s failure to submit a registration in accordance with Section 2.6(b) of the ITB is not an
issue of responsiveness. Section 2.6(b)’s requirement that the “Successful Bidder” be registered with
the state is a condition of award not of bidding. As such Gaby may provide proof of registration any
time before DPM is prepared to make its recommendation to the Board for award. Should Gaby fail to
provide proof of registration or if DPM is unable to verify that Gaby is a registered vendor, then Gaby

may be found not responsible.
(Z

n Rosenthal

(O
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MIAMI-DADE COUNTY BID NO.: 0688-3/14

SECTION 4
OPENING: 2:00 P.M.
s“mn !id n.
CLERK OF THE BOARD Wednesday
Stephen P. Clark Center August 26, 2009

111 NW 1" Street
17" Floor, Suite 202

Miami, Florida 33128-1983 - MD
EQUNTY]

PLEASE QUOTE PRICES F.0.B. DESTINATION, FREIGHT ALLOWED, LESS TAXES,
DELIVERED INMIAMI-DADE COUNT Y. FLORIDA

NOTE: Miami-Dade County is exempt from all taxes (Federal, State, Local). Bid price should be less all taxes. Tax Excmption Certificate fumished
upon request, .

Issued DPM Date Issued: 8/13/09 This Bid Submittal Consists of
by:SC Purchasing Division Pages 37 through 41

Sealed bids subject to the Terms and Conditions of this Invitation to Bid and the accompanying Bid Submittal. Such
other contract provisions, specifications, drawings or other data as arc attached or incorporated by reference in the Bid
Submittal, will be reccived at the office of the Clerk of the Board at the address shown above until the above stated time

and date, and at that time, publicly opened for furnishing the supplies or scrvices described in the accompanying Bid
Submittal Requirement.

FOOD CATERING SERVICES (HEADSTART PROGRAM)
A Bid Deposit in the amount of /A of the total amount of the bid shall accompany &l bids
A Performance Bond in the amount of N/A of the total amount of the bid will be required upon execution of the contract
by the successful bidder and Miami-Dade Count

DO NOT WRITE IN THIS SPACE RBN%I ENTERPRISES, INC
ACCEPTED ____ HIGHER THAN LOW ____ S I\R‘.B A JAZZ CAFE& GRITLE

NON-RESPONSIVE NON-RESPONSIBLE .

DATEBCC. __

- NO Biw

ITEM NOS. ACCEPTED

COMMODITY CODE:  961-15
Sherry Clentscale Sr. Procurement Agent

RETURN ONE ORIGINA i
ArJIDAV'™C THR RIDDER MAY. A kg T NOTION oneer o THE
bacul F AbNuN G o N

(] E. THE FII PROVIDED 'O BE

Y b ¥ IRy ,' :
DOWNLOADED AT httg://services.minmidade.gov/DPMQolicitaﬁonl,ist.asgx

FAILURE TO COMPLETE THE CERTIFICATION REGARDING LOCAL PREFERENCE
ON PAGE 41 OF SECTION 4, BID SUBMITTAL FORM SHALL RENDER THE VENDOR
INELIGIBLE FOR LOCAL PREFERENCE
FAILURE TO SIGN PAGE 41 OF SECTION 4, BID SUBMITTAL FORM, WILL RENDER
YOUR BID NON-RESPONSIVE

-37-
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MIAMI-DADE COUNTY

FIRM NAME:

BID SUBMITTAL FOR:

BID NO.: 0688.3/14

RBNW ENTERPRISES,INC/ DBA JAZZ CAFE & GRILLE

We propose to furnish all la
and services necessary to furnish food
snack for children and hot lunch for

Dade County for the cost per meal as follows:

catering services consist
adults during school day.

bor, materials, supplies, serving €quipment, transportation, supervision
ing of breakfast, hot lunch, and P.M
S at various sites throughout Miami.

Unit Extended
_ Estimated
item no. | Quantities Description Price Price
1 14,100 Infant’s Brealkfast $ 1.28 18, 048
Each Each
2 14,100 Infant’s Lunch $ 2,59 TS
Each Each ]_
314,100 Infant’s P M. Snack § 1,17 16,497
e Each Each
4 Ji 7000 |Chidren's oo § .59 601, 800
Each (3-5 Years) “~ch
5 __11.020,000 [Children's Lugeh $§ 2.00 -, 040,000 N
Each (3-5 Years) Each
6 1,020,000 |Children’s P.M. Snack $ -59 601, 800
Each (3-5 Years) - Each
7 140,000 Toddler Breakfast $ .68 95,200
Each (1-3 Years) Each

/ 2



MIAMI-DADE COUNTY

BID SUBMITTAL FOR:

BID NO.: 0688-3/14

RBNW ENTERPRISES, INC/ DBA JAZZ CAFE & GRILLE

FIRM NAME:
Unit Extended
Estimated
item no. | Quantities Description Price Price
8 140,000 Toddler Lunch 1.67 $ 233,800
Each (1-3 Years) Each
9 140,000 Toddler P.M. Snack .59 $ 82,600
Each (1-3 Years) Each
10 164,000 Adult’s Lunch 2.44 $ 400,160
Each Each
11 288,000 Adult/Youth Snack .68 Ig 195,840
Each Each
12 164,000 Adult’s Breakfast 1.11 $ 182,040
Each Each
.13 110,000 Parent Involvement Meals 9.73 g 97,300
Forh Each
Nutnition EduC“; o
14 4,576 ACﬁViﬁeS Items - - - " Va, 113, .4
EaCh : Each

Total items 1 thru 14

4,684,383.84




MIAMI-DADE COUNTY BID NO.: 0688-3/14

SECTION 4
BID SUBMITTAL FOR:

FOOD CATERING SERVICES (HEADSTART PROGRAM)
ACKNOWLEDGEMENT OF ADDENDA

INSTRUCTIONS: COMPLETE PART I OR PART 11, WHICHEVER APPLIES

PART I:

LIST BELOW ARE THE DATES OF ISSUE FOR EACH ADDENDUM RECEIVED IN
CONNECTION WITH THIS BID

Addendum #1, Dated ___ AUGUST 21, 2009

Addendum #2, Dated

Addendum #3, Dated

Addendum #4, Dated

Addendum #S, Dated

Addendum #6, Dated _

Addendum #7, Dated e

.Al"“«;uulllﬂ Yoy Den

PART II:
[J NO ADDENDUM WAS RECEIVED IN CONNECTION WITH THIS BID

B s

AV Ly i;.lﬂ’l\‘;‘;i‘(":)i(.‘l, (XA ¢ .]_I\‘\_/ R T‘ et sa o, . r:R I.Lll_nl‘.;

FIRM NAME:

N
AUTHORIZED SIGNATURE: ~1L\'tf[«d’ . w“/p; ¢ DATE:__08/24/09

TITLE OF OFFICER: ___ PRESIDENT




BID SUBMITTAL FORM
Bid Titte: FOOD CATERING SERVICES (HEADSTART PROGRAM)

By signing this Bid Submiual Form the Bidder cetifics that it satisfics all legal requircments (25 an entity) 10 do business with the County, including ail
Conflict of lnterest and Code of Fithics provisions in Section 2-11 of the Minmi-Dade County Code. Any County employee or membes of his or her immediate
family secking to contract with the County shall seck a conflict of interest opinion from the Miami-Dade County Fihics Commission prior to submittal of u Bid
response or application of aay type (0 contract with the County by the cmployee or his or her immediate family and ile a copy of tha request for opinion and
any opinion or waiver from the Board of County Commissioners with the Clerk of the Board. ‘The affected employce shall file with the Clerk of the Board #
statement in & form satisfactory (0 the Clerk disclosing tho employee's interest or the interest of his or her immediate family in the proposed contract and the
nature of the intended comtract at the snme time as or before submitting a Bid, response, or application of any type to contract with the County. Also a copy of
the request for a cooffict of inferest opinion from the Ethics Commission and any comesponding opinion, or any waiver issued by the Board of County
Commissioncrs, must be submitied with the response to the soficitation.

pon, (e Bidder saust (il 14
Failure to file the appropriate

The Bidder confirms that this Bid is made without prior understanding, agreement, or conncction with any corporation, firm, or person submittiog a Bid for the
1ame goods and/or services and in alt respocts Is without collusion, and that the Bidder will accept any resultant awand. Further, the undersigned acknowledgos
that award of & contract is contingent upon vendor registration. Failure 1o register as 8 vendor within the specified time may result in your fim not being

Pursuant 10 Miami-Dado County Ordinsnce 94-34, any individuat, corporation, pantnesship, joint venturc or other lcgal entity having an officer, director, or
executive who has beew convicted of a felony during the past ten (10) years shall disclose this infonnation prior 10 cntering into # coniract with ar receiving
funding from the County.

N Lo \ % 25 iseeti A 1542 SO A

COUNTYIRIACCISPIOGIAM(UA!’): Jdnlpnmlnnmdenuymmm
For the County's information, the bidder is requested to indicate, at ‘A’ and *B’ below, its genenl interest in participating in the Joint Purchase Progeam of the
County User Access Program (UAP) described in Section 2.21 of this contract solicitation, if that section is present in this solicitation document. Vendor
participation in the Joint Purchase portion of the UAP is yoluntary, and the bidder's expression of general interest at ‘A’ and ‘B’ below is for the County's
information only and shall net he bimding on the hidder.

A.  If awarded this Cownty costract, would you be interest in participating in the Joint Purchase portion of the UAP with respect to other governmental,

quasi-governmental or not-for-profit enliliumled tithin the geographical boundaries of Miani Dade County?
Yos No

and
B. If awardcd this County coniract, would you be inlerested in participating in the Joint Purchasc partion of the UAP with respect to other
govemmental, quasi-govermmental or nut-for-profit entitics located oirfside the geographical boundarics of Miami-Dade County?
Yes No _

LOCAL PREFERENCE CERTIFICATION: The responding vendor hereby attests, by checking one of the following blacks, that it lsﬁ(x isnot(] a
local business. For tho purpose of this certification, a “local business™ is a business located within the limits of Minmi-Dade County (or Broward County in
accordance with the Interlocal Agreement between the (wo counties) that conforms with the provisions of Section 1.10 of the General Termis mud Colitions of
this soficitation and contributes to the economic development of the community in a verifiablo and measurable way. This may include, but not be limited to,
the retention and cxpansion of employment opportunities and the support and increasc to the County's tax base. Faflure to complete this cectification at this
time (by checking the appropriate box ahove) shall render the vendor ineligible for Local Preference.

Fin Name: o oNw ENTERPRISES, INC/ DBA JAZZ CAFE & GRILLE
SteetAddress: 780 FISHERMAN STREET  OPA-LOCKA, FL 33054
Mailing Address (if different);

305-681-0410 954-356-7609

Telcphone No. _ o Fax No.
JAZZCAFEGRIL .COM
Email Address: CA LEGAOL . CO FEINNo. 82 0,9 3 f 4,6 9
Prompt Payment Terms: % 15 days net 1 5dnys *“By signing this document the bidder agrees (o all Terms
(Please see paragraph 1.2 H of General Terms and Conditions) and Conditions of this Solicitation and the resulting Contract”
Signature:
(Signature of authorized agent)
ROBERT N. WHITE PRESIDENT/CEO
Print Name: Title:

Eal to sign this page shall render r Bid non-responsiy
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[

United States Court of Federal Claims.
FIRTH CONSTRUCTION CO., INC,, Plaintiff,
V.

The UNITED STATES, Defendant,
and
M.R. Dillard Constr. Co., Intervenor.

No. 96-393C.

July 22, 1996.

Bidder on govemment procurement contract sought
permanent injunction barring award of contract to
another bidder. The Court of Federal Claims, Brug-
gink, J., held that: (1) fact that contract in question
had once been awarded to other bidder did not pre-
clude court from exercising its pre-award jurisdic-
tion to enjoin award, and (2) other bidders bid
package was nonresponsive.

Permanent injunction granted.
West Headnotes
(1] Public Contracts 316A €10

316A Public Contracts
316Al In General
316AKkS Proposals or Bids

316Ak10 k. Acceptance or Rejection in
General. Most Cited Cases
Response to invitation for bids by bidder forms im-
plied contract whose terms require government to
fairly and honestly consider offeror's bid.

{2] Federal Courts 170B €~>1080

170B Federal Courts
170BXI1 Claims Court (Formerly Court of
Claims)
170BX1I(A) Establishment and Jurisdiction
170Bk 1073 Particular Claims, Jurisdiction
170Bk 1080 k. Equitable and Nonmon-
etary Relief. Most Cited Cases
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Once jurisdiction over implied contract attaches,
Court of Federal Claims has authority to enjoin
award of contemplated procurement contract. 28
US.C.A. § 1491(a)(3).

{3] Federal Courts 170B €-1080

170B Federal Courts

170BXI1 Claims Court (Formerly Court of
Claims)

170BXI1I(A) Establishment and Jurisdiction
170Bk 1073 Particular Claims, Jurisdiction
170Bk1080 k. Equitable and Nonmon-

etary Relief. Most Cited Cases
Court of Federal Claims had jurisdiction to grant
pre-award injunctive relief despite fact that pro-
curement contract in question had once been awar-
ded; initial award was cancelled by contracting of-
ficer, and any contract that may have come into ex-
istence ceased to exist after cancellation, with the
result that there was again contemplated contract to
enjoin. 28 U.S.C.A. § 1491(a)(3).

[4] United States 393 €°64.30

393 United States
393111 Contracts
393k64 Proposals or Bids for Contracts

393k64.30 k. Form and Requisites of Re-
sponses; Responsiveness; Timeliness. Most Cited
Cases
Bid package was nonresponsive to invitation for
bids; bond commitment and period of bid validity
were entirely omitted from package, and such miss-
ing terms could not be incorporated by reference
through amendment to invitation since bidder sub-
mitted only first page of that amendment, which did
not contain omitted material terms.

[5] United States 393 €=064.60(4)

393 United States
393111 Contracts
393k64 Proposals or Bids for Contracts
393k64.60 Judicial Remedies and Review,
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Disappointed Bidders

393k64.60(3) Scope and Standards of
Review or Inquiry

393k64.60(4) k. Rationality or

Reasonableness; Arbitrariness or Capriciousness.
Most Cited Cases
Whether agency's announced intention to award
procurement contract was arbitrary, capricious, or
not in accordance with law had to be considered in
light of recommendation made by Government Ac-
counting Office (GAO); to extent that agency
chooses to follow advice of GAO, court should
only intervene if advice agency receives is irration-
al.

{6] United States 393 €~>64.40(1)

393 United States
393111 Contracts
393k64 Proposals or Bids for Contracts
393k64.40 Acceptance or Rejection
393k64.40(1) k. In General, Evaluation
Process. Most Cited Cases
Bids that fail to conform to essential requirements
of invitation for bids must be rejected. 48 C.F.R. §
14.404-2(a).

[7] United States 393 €64.40(1)

393 United States
393111 Contracts
393k64 Proposals or Bids for Contracts
393k64.40 Acceptance or Rejection
393k64.40(1) k. In General, Evaluation
Process. Most Cited Cases
“Substantial deviation” that will require rejection of
bid due to failure to conform with essential require-
ments of invitation for bids is defined as one which
affects either price, quantity, or quality of article
offered. 48 C.F.R. § 14.404-2(a).

18] United States 393 €°64.30
393 United States

39311 Contracts
393k64 Proposals or Bids for Contracts
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393k64.30 k. Form and Requisites of Re-
sponses, Responsiveness; Timeliness. Most Cited
Cases
Bid package must obligate bidder to perform in ac-
cordance with material terms of invitation for bids;
two elements of inquiry are: (1) clear intent to be
bound, and (2) sufficient terms so that acceptance
of offer forms contract on basis of agency's invita-
tion for bids.

{9] United States 393 €-°64.30

393 United States
393H1 Contracts
393k64 Proposals or Bids for Contracts

393k64.30 k. Form and Requisites of Re-
sponses; Responsiveness; Timeliness. Most Cited
Cases
Responsiveness, vel non, is determined at time of
bid opening, and bid that is nonresponsive on open-
ing may not be made responsive by subsequent sub-
missions or communications.

[10] United States 393 €=264.60(3.1)

393 United States
393111 Contracts
393k64 Proposals or Bids for Contracts
393k64.60 Judicial Remedies and Review,
Disappointed Bidders
393k64.60(3) Scope and Standards ot
Review or Inquiry
393k64.60(3.1) k. In General. Most
Cited Cases
Although Court of Federal Claims is obliged to
give deference to decision of Government Account-
ing Office (GAQ), it can only do so to extent that
its analysis can be followed and to extent that it ex-
presses principle that can be applied elsewhere.

[11] Contracts 95 €166

95 Contracts
9511 Construction and Operation
9511(A) General Rules of Construction
95k166 k. Matters Annexed or Referred to
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as Part of Contract. Most Cited Cases

“Incorporation by reference” requires reference in
one document to terms of another; additionally, and
more importantly, incorporating document must not
only refer to incorporated document, but must,
fairly construed, bring terms of incorporated docu-
ment into itself as if fully set out.

{12] Contracts 95 €15

95 Contracts
951 Requisites and Validity
951(B) Parties, Proposals, and Acceptance

95k15 k. Necessity of Assent. Most Cited
Cases
Contracting is sentient process, and there must be
objective proof of meeting of the minds and conflu-
ence of assents around specific terms.
*269 Peter M. Kilcullen, Washington, DC, for
plaintiff. Claude P. Goddard, Jr., of counsel.

Elizabeth A. Rinaldo, Washington, DC, with whom
were Assistant Attorney General Frank Hunger,
David Cohen, and Sharon Y. Eubanks, for defend-
ant. Robert Pessolano, Army Corps of Engineers, of
counsel.

James A. Pemberton, Washington, DC, for inter-
venor M.R. Dillard Construction.

ORDER ON MOTION FOR PRELIMINARY AND
PERMANENT INJUNCTION

BRUGGINK, Judge.

This is an action brought pursuant to 28 U.S.C. §
1491(a)(3) (1994). 1t concerns a dispute over the
award of a contract to lay additional railroad track
at Fort Campbell, Kentucky, by the Louisville Dis-
trict of the United States Army Corps of Engincers
(“Corps™). Firth Construction Co. (“Firth”) seeks an
order permanently enjoining an award to the appar-
ent low bidder, M.R. Dillard Construction Co.
(“Dillard”). Dillard has been served with all the
picadings here and has made an appearancc to de-
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fend its interests. The dispute has been the subject
of an opinion by the General Accounting Office
(“GAO”). The Government voluntarily agreed not
to make the award to Dillard prior to July 23, 1996.
The parties have agreed to merge consideration of
the motions for preliminary and permanent injunc-
tions. Argument was heard on July 18, 1996. For
the following reasons, the court grants the perman-
ent injunction sought by Firth.

BACKGROUND

FNI. The parties agree that the record con-
stitutes the exhibits offered at the hearing
and the attachments to the prior filings.

The Corps issued Solicitation No.
DACA27-96-B-0014 on January 10, 1996. The in-
vitation for bids (“IFB”) was on Standard Form
(“SF”) 1442, as required by the Federal Acquisition
Regulations (“FAR”). 48 C.F.R. § 53.236-1(e). ™
Offerors were required to complete the SF 1442 in
responding to the IFB. Six amendments were issued
to the IFB using SF 30s. Only one is relevant to the
resolution of this dispute. An SF 30 was issued on
February 2, 1996, announcing Amendment No.
0003. Its only effect was to change the bid opening
date from February 13 to February 22, 1996. The
SF 30 bore the legend: “Page | is deleted and page
1 (Amdt. # 0003), enclosed, is substituted therefor.”
Attached to the SF 30 was a revised SF 1442, re-
flecting the new bid opening date.”™?

FN2. All FAR references are to the 1995
edition of title 48 of the Code of Federal
Regulations.

FN3. Amendment 0003 is unlike the other
five amendments in two respects. It did not
bear the statement: “Except as provided
herein, all terms and conditions of the doc-
ument referenced in item 9A or 10A, as
heretofore changed, remains unchanged
and in full force and effect.” Aiso, unlike
the other amendments, 0003 attached a

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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new SF 1442,

The Corps received fifteen responses to the IFB.
Dillard was the apparent low Dbidder, at
$13,425,372. Firth submitted the second lowest bid,
at $13,519,737.62. The high bid was $16,925,486.
The Corps' “Synopsis of bid opening” noted a num-
ber of defects in Dillard's submission. Dillard was
bidder “# 2> The synopsis records under
“Informalities,” that “# 2 did not complete
[Representations*270 & Certifications] (11(2a)).”
FNe Under “Other remarks,” it states that “# 2
failed to submit SF 1442 (Amendment 0003). Re-
quest completed SF 1442 (front & back page) if # 2
is successful low bidder.”

FN4. The representations and certifications
under 11(a) deal with the certification that
a business is a woman-owned small busi-
ness. The failure to include these repres-
entations and certifications is not important
to the resolution of this case.

The GAO's opinion recites that Dillard's bid pack-
age included the first page of the original SF 1442.
The record assembled by the parties reflects no
such page. The circled number “2”, placed on
Dillard's submission by the Corps at the bid open-
ing, appears on its SF 24, the bid bond. Normally
the bidder's number would appear on the first page
of the SF 1442, as that would be the covering docu-
ment for a bidder's package.

The agency offered the affidavit of Ms. Denise Gill,
a procurement technician for the Corps. She ob-
served the opening of the bids and was tasked with
reviewing the bidding papers for discrepancies. Ms.
Gill recites that Dillard's bid did not include either
the front or back page of an SF 1442. The only
evidence to the contrary is contained in the affidavit
of Harry Q. Homer, General Superintendent for
Dillard. Mr. Horner participated in putting together
Dillard's bid. He avers that Dillard's submission in-
cluded page one of the original SF 1442. The court
need not resolve this issue, however. The GAO
opinion places no reliance on the presence of the
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first page of an SF 1442. It is undisputed that the
back page of the original SF 1442 was not submit-
ted. Nor is there any dispute that no part of the new
SF 1442 accompanied the cover sheet of Amend-
ment 0003 when it was returned by Dillard as part
of its bid package.

In addition to the name, address, and phone number
of the offeror, the missing second page of the SF
1442 indicates the bid amount and the minimum bid
acceptance period. It also reflects an acknowledge-
ment of amendments as well as the requirement to
submit performance and payment bonds, and it calls
for the name, title and signature of a person author-
ized to bind the company to the offer.

Materials submitted as part of Dillard's bid package
included the first page of the SF 30, acknowledging
the amendment of the bid opening date. The signa-
ture of “M.R. Dillard, Owner” on the SF 30 was not
an original, however, it was a stamp. No corporate
resolution approving the use of such a stamp was
enclosed. An Optional Form 336, which contained
the total bid price and an abbreviated procurement
integrity statement was included and bore the
stamped signature of M.R. Dillard. Similarly,
Dillard's stamped signature was placed on the Bid
Bond. The package also included Section K, con-
taining various certifications and representations,
although the response to part 11(a) was omitted. Fi-
nally, the bid package included a Certificate of Pro-
curement Integrity (“CPI”), signed by Harry
Horner. No title or office for Mr. Homer was
provided with the submission, however.

As the apparent low bidder, the Corps advised
Dillard that it had failed to submit a completed SF
1442. On February 28, six days after bid opening,
Dillard faxed a completed form to the Corps, signed
by M.R. Dillard. An original version was later sub-
mitted. On March 7, 1996, the Corps awarded Con-
tract No. DACA27-96-C-0040 to Dillard.

On March 11, 1996, Firth filed a protest with the
Corps. Two days later, the Office of Counsel ad-
vised the Contracting Division that the award to
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Dillard was improper because its bid was non-
responsive due to the lack of an original signature
on the SF 1442, and due to the absence of any other
satisfactory indication that the bidder intended to be
bound. Based on this advice, by letter dated April
17, 1996, the Contracting Officer (“CO”) cancelled
the award to Dillard, on the grounds that the con-
tract was “invalid.”

FN5. On the same day the CO issued a
modification to the contract “rescinding”
the award. This rescission was premised on
the same grounds articulated in the CO's
cancellation letter.

On April 26, Dillard protested the cancellation to
the GAO. During the protest, Dillard submitted
evidence that Homer was authorized to bind the
company. On June 28, *271 1996, GAO sustained
Dillard's protest, concluding that Horner's signature
on the CPl was sufficient to render Dillard’s sub-
mission responsive. The GAO decision constitutes
a recommendation to the Corps. The Corps has an-
nounced its intention to follow the recommendation
and award the contract to Dillard. Accordingly, this
action by Firth followed.

DISCUSSION

Jurisdiction

[1)[2] The court has jurisdiction over contract dis-
putes pursuant to the Tucker Act. 28 US.C. §
1491(a)(1) (1994). The response to an invitation for
bids by a bidder forms an implied contract, the
terms of which require the Government to fairly
and honestly consider an offeror's bid. Keco Indus.,
Inc. v. United States, 192 Ct.Cl. 773, 780, 428 F.2d
1233, 1235 (1970). Once jurisdiction over the im-
plied contract attaches, the court has authority to
enjoin award of the contemplated procurement con-
tract. 28 U.S.C. § 1491(a)(3).

{3] The intervenor argues that jurisdiction is not
proper in this forum. It contends that, the contract
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having once been awarded to Dillard, the plaintiff
is too late to invoke this court's “pre-award” juris-
diction. Dillard is correct that, if it is too late to en-
join award of the procurement contract, the action
must be pursued in district court.

The facts of the case are somewhat unusual. Here,
the underlying contract to lay railroad track had
been awarded initially to Dillard. If that is where
things continued to lie, the case would have to be
transferred to district court. Things did not remain
in that posture, however. The initial award was can-
celled by the CO.F¥ [If a contract ever came into
existence, it ceased to exist after the cancellation.
The status quo is that no contract exists to lay rail.
The simplest proof of this fact is that, in the ab-
sence of additional action by the Corps, Dillard will
not be in a contractual relationship with the Gov-
emment. It is the agency's announced intention to
award the contract to Dillard which prompts the
dispute. There is, in other words, something to en-
join. See IMS Servs., Inc. v. United States, 32
Fed.Cl. 388, 399 (1994); Unified Indus., Inc. v.
United States, 24 C1.Ct. 570, 573 (1991). As such,
the court has jurisdiction to grant injunctive relief.

FN6. Whether the cancellation terminated
a valid contract or rescinded an invalid
award is immaterial. The CO is vested with
complete authority to do either. Even if he
acted in error, a contract no longer exists.
The mere fact that Dillard may have a rem-
edy for the recision of a prior contract does
not require the finding that a contract ex-
ists today.

The merits

{4] The present case poses the question of what are
the minimum elements necessary for a binding of-
fer. To put things in the context of the GAO de-
cision in the case at bar, can a bid package still con-
stitute a legally binding offer if it does not include:

an offer section including, among other items,
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spaces for the bidder to enter the name and title
of the person authorized to sign the offer, a space
for that person's signature, and spaces to acknow-
ledge amendments ... the dollar amount of [the]
bid ... the minimum bid acceptance period and
the bidder's agreement to furnish performance
and payment bonds.

MR. Dillard Constr., B-271518.2, June 28, 1996,
at 1 (hereafter “GAO Op.”). The GAO concluded
that it does. The court disagrees.

The net effect of the GAO decision in this case is
that the agency had no choice but to accept this bid
package as responsive. It would be a violation of
the regulations, in other words, to treat a bid pack-
age with no signature on an SF 1442, no commit-
ment to furnish a performance and payment bond,
no period within which the “bid” was valid, no
signed amendment, and no signed bid bond as non-
responsive. All these defects were, according to the
GAO, cither cured elsewhere in the bid or were
“minor informalities or irregularities.”

[5] The precise subject of review in this case is, of
course, not the GAO decision. What this court is re-
viewing is the agency's announced intention to
award the contract to Dillard. But whether that de-
termination is arbitrary, capricious, or not in ac-
cordance *272 with law, must be considered in
light of the GAO recommendation. To the extent
that the agency chooses to follow the advice of the
GAO, the courts should only intervene if the advice
the agency receives is “irrational.” Honeywell Inc.
v. United States, 870 F.2d 644, 648 (Fed.Cir.1989)
(stating “a procurement agency's decision to follow
the {GAO] recommendation ... was proper unless
the Comptroller General's decision itself was irra-
tional”). Thus, if the GAO's advice is rational, it is
not arbitrary or capricious to follow it. This analys-
is has been applied to the GAO's advice on matters
of law, on the theory that the GAO's interpretation
of procurement regulations is entitled to deference.
See Shoals Am. Indus., Inc. v. United States, 877
F.2d 883, 888 (11th Cir.1989).
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From a practical standpoint, therefore, the real in-
quiry is whether the GAO's recommendation that
the bid package was, as a matter of law, responsive,
is rational. Firth contends that the GAO's decision
that Dillard's submission satisfied legal require-
ments of the FAR was irrational and erroneous as a
matter of law. The court takes this to mean that any
alleged errors of law must be clear and not subject
to reasonable disagreement over interpretation. For
the following reasons, the court concludes that the
GAO recommendation is irrational.

[6][7] Bids that fail to conform to the essential re-
quirements of the IFB must be rejected. FAR §
14.404-2(a). In determining what the essential re-
quirements of a bid are, decisions of the GAO refer
to the “material” provisions of the IFB. See Sea-
board Elecs. Co., B-237352, 90-1 CPD § 115; Con-
trol Line, Inc., B-235747, 89-2 CPD § 313. The
Court of Claims defined the limit of permissible
waivers as those that do not go “to the substance of
the bid or work an injustice to other bidders. A sub-
stantial deviation is defined as one which affects
either the price, quantity, or quality of the article
offered.” Prestex Inc. v. United States, 162 Ct.Cl.
620, 627, 320 F.2d 367, 372 (1963) (footnote omit-
ted). The applicable regulations characterize the in-
quiry as whether the missing element goes to sub-
stance or mere form, FAR § 14.405, and suggest
that the element of “delivery” should be included.
FAR § 14.405(d)(2) (failure to acknowledge
amendments).

The regulations also address the consequences of a
bidder neglecting to sign a bid. In the section deal-
ing with “Minor informalities or irregularities in
bids,” unsigned bids are deemed non-responsive,
unless:

‘1) the unsigned bid is accompanied by other ma-
terial indicating the bidder's intention to be bound
by the unsigned bid (such as the submission of a
bid guarantee or a letter signed by the bidder,
with the bid, referring to and clearly identifying
the bid itself); or
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2) The firm submitting a bid has formally adopted
or authorized, before the date set for opening of
bids, the execution of documents by typewritten,
printed, or stamped signature and submits evid-
ence of such authorization and the bid carries
such a signature....

FAR § 14.405(c). As explained in the GAO opin-
ion, the reason for the general rule is clear: “[A]n
unsigned bid must be rejected as unresponsive be-
cause without an appropriate signature, the bidder
would not be bound should the [GJovernment ac-
cept the bid.” GAO Op. at 2.

Despite the lack of a signed SF 1442, the GAO re-
commended treating Dillard's package as respons-
ive because the CPI bore an original signature by
Dillard's general superintendent, Mr. Hormer. GAO
Op. at 3. The Office pointed to its decisions in
Johnny F. Smith Truck and Dragline Services, Inc.,
B-252136, 93-1 CPD § 427; and JRW Enterprises,
Inc., B-250480, 93-1 CPD § 111, for the proposi-
tion that a signed CPI included in a bid package is
sufficient to show a bidder's intention to be bound
by an unsigned bid. Although Mr. Homer's author-
ity to sign did not accompany the bid, the GAO has
allowed proof of authority to be submitted after bid
opening, Hutchinson Contracting, B-251974, 93-1
9 391; Alpha Q, Inc., B-234403.2, 89-2 CPD { 401,
and in this case it was.

The GAO was untroubled by indications within the
bid package that M.R. Dillard, rather than Mr.
Horner, was the person authorized to sign bid docu-
ments on behalf of Dillard. Indeed, there is GAO
precedent *273 allowing different individuals to
sign the bid and the CPl. Schmidt Eng'g Equip.,
Inc.: Defense Logistics Agency-Recon, 72
Comp.Gen. 262, 263 (1993), 93-1 CPD ¢ 470;
Hutchinson Contracting, 93-1 CPD ¥ 391 at 2.
Moreover, under the GAO's theory of the action,
there is no real conflict, because the use of a
stamped signature on the bid bond and the SF 336
(alternative CPI) is ignored.™ Horner's signature
on the CPl becomes the signature on the non-
existent bid, not Dillard's.

Page 8 ot 12
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FN7. M.R. Dillard's stamped signature also
appears on the amendments, but the SF
1442 specifically permitted facsimile sig-
natures on amendments (aithough they
were not permitted on the IFB).

The lack of an original signature on the bid bond
also was not troubling to the GAO for the same
reason, despite earlier precedent that a stamped or
copied signature is ineffective on a bid bond or
guarantee. See, e.g, Hugo Key & Son, Inc, B-
245227, 91-2 CPD § 189; Pollution Control Indus.
of America, B-236329, 89-2 CPD Y 489; Porter
Contracting Co., B-228506, 87-2 CPD ¢ 547. Al-
though the bid itself was not signed here, the GAO
deemed it signed by way of Horner's signature on
the CPI. Hence, it cites decisions waiving an origin-
al signature on the bid bond when it is “submitted
with a bid which contains a signature sufficient to
bind the bidder.” GAO Op. at 5 (citing Noslot Pest
Control, Inc., 68 Comp.Gen. 396 (1989), 89-1 CPD
1 396; The Ryan Co., B-233848, 89-1 CPD § 309).
In the cited decisions, however, the bid itself was
submitted in completed form and with an original
signature elsewhere in the bid documents. Those
are not the present facts.

The missing elements of the back of the SF 1442
were filled in by the GAO as well. According to its
opinion, these terms were impliedly accepted when
Dillard “acknowledgled] receipt of an amended
version of the SF 1442, containing the same materi-
al provisions as the omitted SF 1442.” GAO Op. at
5. It is at this juncture that the court loses the scent
of the GAQ's reasoning. The GAO recites that the
first page of Amendment 0003, the SF 30, was part
of Dillard’'s bid package. Although it bore a
stamped signature, the SF 1442 permitted use of
facsimile signatures to acknowledge amendments.
From the presence of the first page of the amend-
ment, the GAO concluded that Dillard had bound
itself to the provisions of the SF 1442,

[8] The decisions of the GAO, other than the one at
bar, have had a consistent thread. The bid package
has to obligate the bidder to perform in accordance
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with the material terms of the IFB. Control Line,
Inc., 89-2 CPD § 313; Weber Constr., 89-1 CPD §
309. There are two elements to the inquiry: a clear
intent to be bound, and sufficient terms so that ac-
ceptance of the offer forms a contract on the basis
of the agency's IFB. See Johnny F. Smith Truck and
Dragline Services, Inc., 93-1 CPD § 427; JRW En-
terprises, Inc., 93-1 CPD § 111; Control Line, Inc.,
89-2 CPD Y 313; Weber Constr., 89-1 CPD § 309.

With respect to the first element of the inquiry, the
GAO was satisfied with Harry Homer's signature
on the CPL. Under its prior precedent, there can be
no real dispute with that analysis. Horner's author-
ity could be established after bid opening, and his
signature on the CPI is potentially sufficient to ob-
ligate the offeror, despite the lack of signature on
an SF 1442,

The real question here is whether the bid package
contained sufficient terms so that the agency's ac-
ceptance of the bid, without more, would have
formed a contract binding Dillard to the terms
stated in the IFB. Under prior decisions of the
GAO, elements of the SF 1442, such as when per-
formance will commence, when it will be com-
pleted, acknowledgment of the obligation to furnish
bonds, and an agreement to hold the bid open for a
specific period of time, are material. Their omission
causes the bid to be non-responsive. CJM. Con-
tractors, Inc., B-250493.2, 92-2 CPD § 376; Con-
trol Line, Inc., 89-2 CPD q 313; Weber Constr.,
89-1 CPD ¥ 309. In this case, what was omitted, by
the absence of a complete SF 1442, was an agree-
ment to hold the bid open for a certain period of
time, the acknowledgement of amendments, the
price, and acknowledgement of the obligation to
furnish performance and payment bonds.

*374 The bid amount was stated in the CPI,
however, and the receipt of each amendment was
separately acknowledged. Ultimately, two material
terms were missing entirely from Dillard's bid
package, the bond commitment and the period of
bid validity. The GAO opinion in this case stated
that these were material terms. GAO Op. at 1. The
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latter term specifically has been found by the GAO
to be a material term, the omission of which renders
a bid non-responsive. 39 Comp.Gen. 779, 780
(1960). The court agrees that neither term is merely
a matter of form; both are substantive.FN®

FN8. Paragraph 13(D), appearing on page
one of the SF 1442, contains the require-
ment that offers must be good for at least
120 calendar days. Paragraph 17, appear-
ing on page two of the SF 1442, contains
the bidder's representation about the dura-
tion of the offer. Although a default period
of 120 days is included, agreement to the
default cannot be inferred from page one,
only from page two. Under the terms of
paragraph 13(D) of the IFB, therefore,
Dillard's failure to include a bid acceptance
period meant that the offer “[would] not be
considered and [would] be rejected.”

The GAO's ecarlier decisions are an adaptation, in
the procurement context, of a basic principle of
contract law: “An acceptance must comply with the
requirements of the offer as to the promise to be
made or the performance to be rendered.” Restate-
ment (Second) Contracts § 58.7¢ Although the
bid was technically an offer itself, it had to be re-
sponsive to the IFB. The invitation solicits offers.
The Federal Acquisition Regulations provide that a
bid “must comply in all material aspects with the
invitation for bids.” FAR § 14.301(a). This junc-
ture, or lack of it, between the invitation and the of-
fer is referred to in the regulations as
“responsiveness.” In the context of a competitive
sealed bid such as this, the agency is obligated to
award the contract to the lowest bid by a respons-
ive, responsible bidder. FAR § 14.103-2.

FN9. Similarly, the Restatement provides
that, “It is essential to a bargain that each
party manifest assent with reference to the
manifestation of the other” Restatement
(Second) of Contracts § 23.

Offers have to conform to the invitation because, as
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the FAR continues, “compliance enables bidders to
stand on an equal footing” thereby maintaining the
integrity of the sealed bidding system. Id. That in-
tegrity would be compromised if bidders, by not re-
sponding on substantially identical terms as those
outlined in the invitation, were not bound at the
time of bid opening to an offer which the agency
could immediately accept. The rationale for enfor-
cing the responsiveness requirement was explained
by the Court of Claims:

The requirement that a bid be responsive is de-
signed to avoid unfaimess to other contractors
who submitted a sealed bid on the understanding
that they must comply with all of the specifica-
tions and conditions in the invitation for bids, and
who could have made a better proposal if they
imposed conditions upon or variances from the
contractual terms the government had specified.

Toyo Menka Kaisha, Ltd. v. United States, 220
Ct.ClL 210, 219, 597 F.2d 1371, 1377 (1979). An-
other rationale for enforcing a certain discipline
onto the contract formation process is to avoid the
“toils of ambiguity,” when courts are called upon to
conduct autopsies on poorly written agreements.
WPC Enters., Inc. v. United States, 163 Ct.Cl. 1, 1,
323 F.2d 874, 875 (1964).

The GAO decisions are consistent in their approach
to filling in missing material terms. “[Tlhe bid must
be submitted in such form that acceptance would
create a valid and binding contract requiring the
bidder to perform in accordance with all the materi-
al terms and conditions in the invitation.” Jones
Floor Covering, Inc., 84-1 CPD § 319 at 2. The in-
quiry is whether what the company did submit in
binding form incorporates by reference the missing
terms. Werres Corp., B-211870, 83-2 CPD { 243
(omitted pages in a bid form incorporated by refer-
ence in Table of Contents and by reference to total
number of pages). Accordingly, the GAO has found
bids to be non-responsive when the package failed
to inciude the equivalent of an SF 1442, despite the
inclusion of a bid bond and amendments to the IFB,
because those documents did not “refer to or incor-
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porate” all the material provisions of the IFB. *275

“ontrol Line, Inc, 892 CPD § 313 at 2
(“provisions included in the SF 1442, such as those
dealing with performance commencement and com-
pletion, which clearly are material,” were not part
of bid bond and amendment); Jones Floor Cover-
ing, 84-1 CPD § 319 at 2 (statement in amendment
that all previous terms and conditions “remain un-
changed and in full force and effect” was insuffi-
cient to incorporate material terms of the SF 1442).
It is necessary, in other words, that the document
relied upon, in this case the acknowledgment of
Amendment 0003, establishes what the “terms and
conditions were” and commits “the bidder to per-
form in accordance with those terms and condi-
tions.” Union City Plumbing, 83-1 CPD {614 at 2.

[9] Responsiveness, vel non, moreover, is determ-
ined at the time of bid opening. Accordingly, a bid
that is non-responsive on opening may not be made
responsive by subsequent submissions or commu-
nications. Central States Bridge Co., B-219559,
85-2 CPD § 154; S. Feldman, Government Contract
Awards, § 27:15.

[10] The GAO found that the missing terms of the
IFB were incorporated by reference through
Amendment 0003 to the solicitation. GAO Op. at 5.
The court is obliged to give deference to the GAO
decision. But it can only do so to the extent its ana-
lysis can be followed and to the extent it expresses
a principle that can be applied elsewhere. Accord
Bowsher v. Merck & Co., 460 U.S. 824, 839, 103
S.Ct. 1587, 1596, 75 L.Ed.2d 580 (1983) (to be en-
titled to deference, GAO position must represent
consistent view). In the present case, the GAO's
opinion provides no analysis or explanation of how
the missing SF 1442 or its terms are incorporated in
the offer. It merely cites the Weber decision
without discussion. Because that decision provides
no apparent support for the result, it should have
been distinguished or explained.

[11] Incorporation by reference requires, as the
phrase suggests, a reference in one document to the
terms of another. More importantly, however, the
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incorporating document must not only refer to the
incorporated document, it must, fairly construed,
bring the terms of the incorporated document into
itself as if fully set out. The real problem here is
that the missing terms of the SF 1442 are nowhere
to be found in anything actually submitted by
Dillard. In order to fill in the gap, the GAO impor-
ted the relevant terms into the bid package through
Dillard's submission of the first page of Amend-
ment 0003. The GAO infers the presence of an SF
1442, and hence the missing terms, as well as
agreement to the terms of the SF 1442. The diffi-
culty, however, is that only page one of the amend-
ment was returned, not the new SF 1442. The state-
ment on SF 30 that page one of the new SF 1442 is
attached is not accurate with respect to the SF 30
actually returned by Dillard.

The court has not been cited to, and is otherwise
unfamiliar with, any court decision or opinion of
the GAO in which a bid was treated as responsive
despite the omission of an SF 1442, unless its miss-
ing terms could be found in other material actually
submitted by the bidder. The cases have only per-
mitted the submission of an unsigned SF 1442 if
other indicia of agreement to relevant terms are
present. Typical is Oxbow Enterprises, B-244696,
91-2 CPD { 275, in which an SF 1442 was omitted
by the protester:

[W]here a bidder fails to return the SF 1442 with its
bid, the bid must be rejected as nonresponsive
[sic] unless the bid elsewhere evidences the bid-
der's agreement to be bound by the minimum ac-
ceptance period and the other material provisions
included in the SF 1442,

Id at 1; see also Control Line, Inc., 89-2 CPD §
313 (same). It is the act of retuming either the
blank form or some other document stating the
missing terms (assuming therc is a signature else-
where) that fills in the elements of the offer. Here,
Dillard did not send in the new or old SF 1442 and
the two missing terms appear in no other materials
submitted by it.
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What would be the principled limit to the GAO's al-
ternative analysis in this case? What if a bidder
submits an envelope on which the solicitation num-
ber appears and in which is enclosed a single slip of
paper bearing the words, “I have received the IFB;
$13,474,352.” If terms can be read into an *276 of-
fer based solely on acknowledging receipt of the
IFB, then such a minimalist “bid” would be re-
sponsive.

There is another problem with the inferences the
GAO drew from the retun of the SF 30. Nothing
on that sheet indicates that the bidder is agreeing to
any terms of the original IFB or the amended SF
1442. Signing the SF 30 merely acknowledges re-
ceipt of the amendment. A clear line of GAO de-
cisions establishes its position that an amendment
does not, by itself, constitute an agreement to the
terms of the original solicitation. Weber Constr., B-
233848, 89-1 CPD q 309; Jones Floor Covering,
Inc., B-213565, 84-1 CPD § 319; Union City
Plumbing, B-208500, 83-1 CPD § 614. It would be
a gross twisting of the effect of the acknowledge-
ment of receipt of a document to treat that acknow-
ledgement as agreement to all its terms. If the Gov-
ernment had sent Amendment 0003 by mail, return
receipt requested, the return of that acknowledge-
ment from a prospective bidder could not be treated
as an offer or as an agreement to be bound by the
terms of the amendment. The prospective bidder
would merely be acknowledging receipt of the
amendment.

Weber is, as plaintiff points out, an odd choice by
GAO to support its conclusion. The same terms
missing in the case at bar (found to be material),
were missing in that case. The putative awardee ar-
gued that the bid bond, the representations and cer-
tifications, and the first pages of amendments to the
IFB constituted a basis for incorporating the miss-
ing terms. The GAO in Weber rejected that sugges-
tion. Referring to its opinion in Union City Plumb-
ing, the GAO advised that “acknowledging an
amendment ... [which stated] that terms and condi-
tions were otherwise not changed, does not estab-
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lish what the unchanged terms and conditions were
nor does it include a commitment by the bidder to
perform in accordance with the terms and condi-
tions of the solicitation.” Weber Constr., 89-1 CPD
§309,at3 n. 2.

The amendment in the case at bar does not even
contain the language relied on by the protesters in
Weber or Union City Plumbing. There is absolutely
nothing in the amendment as returned by Dillard to
suggest an incorporation of the omitted terms,
much less that Dillard agreed to those terms. Under
these circumstances, an unexplained reference to an
apparently non-supportive authority (Weber ), is no
support at all for the critical step in the GAO's ana-
lysis. At no place in Dillard's bid package was there
a page two of an SF 1442. On the face of it, sub-
mission of the first page of Amendment 0003 does
not constitute agreement to the terms of the IFB.
That act, by itself, was not an enforceable offer to
contract. It follows that, at the time of bid opening,
nowhere in the offer was there a statement as to the
duration of the offer or an agreement to provide
performance and payment bonds, nor was there any
specific incorporation of any document containing
such terms that was submitted along with the offer.

[12] Contracting is a sentient process. There must
be objective proof of a meeting of the minds. The
prospective contracting parties are not expected to
engage in telepathy. There must be a confluence of
assents around specific terms. For that reason, as
the GAO has taught in the past, a bid which is am-
biguous must be rejected as non-responsive. South-
western Bell Corp., GSBCA No. 10321-P, 90-1
BCA 122545, 1989 WL 156319 (1991).

Whether a bid package is responsive to the IFB
should involve the application of principled inquir-
ies which can be duplicated in other circumstances.
What are the minimal elements of a bid, and what
inferences can be legally drawn from them? At the
critical stage in its analysis here, however, the GAO
draws a legal conclusion with no principled sup-
port. Drawing from a small quantity of facts and
bootstrapping one inference into another, the GAO
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creates a mutually interdependent chain of implied
terms to the offer. In this process of creation ex ni-
hilo, the GAO ignores its own clear lines of preced-
ent and fails to give adequate consideration to basic
questions of contract formation, as well as to the
applicable procurement regulations. It would re-
quire a confidence in alchemy rather than reason to
conclude, as the GAO did, that the missing terms
were incorporated by reference. The decision was
therefore irrational, and the agency would be arbit-
rary, capricious,*277 and acting contrary to law in
following it.

CONCLUSION

Based on the foregoing, plaintiff's request for a per-
manent injunction is hereby granted. The Clerk is
directed to enter judgment enjoining the Corps from
awarding the contract under solicitation No.
DACA27-96-B-0014 to Dillard Construction Co.
Costs to plaintiff.

Fed.Cl.,1996.
Firth Const. Co., Inc. v. U.S.
36 Fed.Cl. 268, 41 Cont.Cas.Fed. (CCH) P 76,970
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