MIAMIDADE

Memorandum

Date: September 21, 2010

To: Honorable Chairman Dennis C. Moss Supplement No. 1 to
and Members, Board of County Commissioners Agenda Item No. 7(G)

From: R. A. Cuevas, Jr.

\) C - ]
County Attorney A ,\

Subject:  Supplemental Information *

Attached please find the June 7% 2010, Opinion of the Attorney General of Florida regarding
the proposed legislation pertaining to Zoning Regulation of Mobile Home Parks and Park
Redevelopment. | previously provided a copy of the opinion to the Board.
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STATE OF FLORIDA

BiLL McCoLLum
ATTORNERY GENERAL

June 7, 2010
10-21

Mr. R. A. Cuevas, Jr.

Miami-Dade County Attorney
Stephen P. Clark Center

111 Northwest 1% Street, Suite 2810
Miami, Florida 33128

Dear Mr. Cuevas:

On behalf of the Miami-Dade County Commission, you ask substantially the
following:

Does Chapter 723, Florida Statutes, preempt the county’'s adoption of
ordinances requiring a review of the two years preceding the application
_for rezoning or redevelopment of a mobile home park to determine
whether adequate alternative mobile home space is or was available for
displaced mobile home owners or that it is shown that the park residents
vacated without duress, coercion, or have found alternative suitable

housing?
fn sum:

A county may not adopt an ordinance imposing additional conditions to the
vacation of a mobile home park where the owner has followed the
mandates of Chapter 723, Florida Statutes, which preempts local
regulation or control of mobile home parks.

Your question arises in light of the scenario that a mobile home park owner
empties the park, consistent with the statutory requirements for vacating mobile home
parks in Chapter 723, Florida Statutes, before applying for rezoning or redevelopment
with the county.

Chapter 723, Florida Statutes, generally governs mobile home park tenancies in
which a mobile home is placed upon a rented or leased lot in a mobile home park in
which ten or more lots are offered for rent or lease.! The Legislature has recognized
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that once a mobile home tenancy has commenced, unique factors can affect the
bargaining position of the mobile home owner and the mobile home park owner and has
found that protection of the property rights of mobile home owners in 2 mobile home
park as well as the business interests and property rights of the mobile home park
owner is required.” Section 723.004(2), Florida Statutes, states:

There is hereby expressly preempted to the state all regulation and control
of mobile home lot rents in mobile home parks and all those other matiers
and things relating to the landlord-tenant relationship treated by or falling
within the purview of this chapter. Every unit of local government is
prohibited from taking any action, including the enacting of any law, rule,
regulation, or ordinance, with respect to the matters and things hereby
preempted to the state. (e.s.)

Moreover, the statute provides an express declaration that "the relationship between
landlord and tenant as treated by or falling within the purview of this chapter is a matter
reserved to the state and that units of local government are lacking in jurisdiction and
authority in regard thereto.*

Section 723.083, Florida Statutes, states:

No agency of municipal, local, county, or state government shall approve
any application for rezoning, or take any other official action, which would
result in the removal or relocation of mobile home owners residing in a
mobile home park without first determining that adequate mobile home
parks or other suitable facilities exist for the relocation of the mobile home
owners,

The plain language of section 723.083, Florida Statutes, requires an agency with
zoning authority to make a determination that adequate facilities exist for the relocation
of mobile home owners before approving any application for rezoning or taking any
official action resulting in the removal or relocation of mobile home owners. Thus, it
would appear that the local government's ability to make a determination of adequate
facilities for displaced owners is tied to any action that would precipitate or result in the
removal or relocation of mobile home owners, rather than action taken after such
owners have been removed or relocated pursuant to the provisions in Chapter 723,
Florida Statutes.*

As previously recognized by this office, there are several provisions in Chapter
723, Florida Statutes, which provide notice and safeguards to mobile home owners who
may be subject to removal and relocation due to a change of use of the mobile home
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park land.®> Section 723.061(1)(d), Florida Statutes, allows a mobile home park owner
to evict a mobile home owner, a mobile home tenant, a mobile home occupant, or a
mobile home for:

Change in use of the land comprising the mobile home park, or the portion
thereof from which mobile homes are to be evicted, from mobile home lot
rentals to some other use, provided all tenants affected are given at least
6 months’ notice of the projected change of use and of their need to
secure other accommodations. The notice shall include in a font no
smaller than the body of the notice: YOU MAY BE ENTITLED TO
COMPENSATION FROM THE FLORIDA MOBILE HOME RELOCATION
TRUST FUND, ADMINISTERED BY THE FLORIDA MOBILE HOME
RELOCATION CORPORATION (FMHRC). FMHRC CONTACT
INFORMATION IS AVAILABLE FROM THE FLORIDA DEPARTMENT OF

- BUSINESS AND PROFESSIONAL REGULATION. The park owner may
not give a notice of increase in lot rental amount within 90 days before
giving notice of a change in use.

Mobile home owners may object to a change of use by petitioning for
administrative or judicial remedies within 90 days of receiving notice or they will be
barred from taking any subsequent action to contest the change in use; however, this
does not prevent a homeowner from objecting to a zoning change at any time.® Section
723.061(4), Florida Statutes, further requires:

A mobile home park owner applying for the removal of a mobile home
owner, tenant, occupant, or a mobile home shall file, in the county court in
the county where the mobile home lot is situated, a complaint describing
the lot and stating the facts that authorize the removal of the mobile home
owner, tenant, occupant, or the mobile home. The park owner is entitied

. to the summary procedure provided in s. 51.011, and the court shall
advance the cause on the calendar.

Section 723.0611, Florida Statutes, creates the Florida Mobile Home Relocation
Corporation (FMHRC) which has the primary purpose to make payments to mobile
home owners under the relocation program established in Chapter 723, Florida
Statutes.” If a mobile home owner is required to move due to a change in use of the
land comprising the park as provided in section 723.061(1)(d), Florida Statues, the
mobile home park owner is required to pay specified sums to the trust fund
administered by the FMHRC.? In turn, the mobile home owner who complies with the
requirements in section 723.0612, Florida Statutes, is entitled to payment from the
FMHRC for relocation expenses.®
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Thus, Chapter 723, Florida Statutes, provides specific procedures to be followed
when a mobile home park owner evicts mobile home owners due to a change in use of
the land comprising the mobile home park. As the Legislature has made clear its intent
to preempt all matters and things relating to the landlord-tenant relationship treated by
or falling within the purview of Chapter 723, any attempt by the county to alter or
augment such requirements would be null and void.™

Accordingly, it is my opinion that the county may not adopt an ordinance
imposing additional conditions to the vacation of a mobile home park where the owner
of the park has followed the mandates of Chapter 723, Florida Statutes.

Sincerely,

N
1 McCo!lW

Attorney General

BM/tals

' Sees. 723.002(1), Fia. Stat.

? Section 723.004(1), Fla. Stat.

* Section 723.004(3), Fla. Stat.

* See's. 723.061(3), Fla. Stat., stating: "The provisions of s. 723.083 shall not be
applicable to any park where the provisions of this subsection apply.” A footnote
explains that "this subsection” refers to subsection (2) [the provision addressing eviction

for change of use] in which subsection (3) was contained prior to amendment by s. 6,
Ch. 2001-227, Laws of Fla.

® See Inf. Op. to The Hon. Leslie Waters, November 14, 2005.
® Sees. 723.061 (2), Fla. Stat. See also s. 723.0612, Fla. Stat., providing for relocation

expenses to a mobile home owner required to move due to a change in use of the Jand
under s. 723.061(1)(d).

S
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7 See also s. 723.061 15, Fla. Stat., establishing the Florida Mobile Home Relocation
Trust Fund.

® Sees. 723.06116, Fla. Stat.

 Sees. 723.0612, Fla, Stat.

" See Ops. Alt'y Gen. Fla. 90-01 (1990), 86-62 (1986), 81-07 (1981), and 79-109
(1979), which discuss the authority of charter counties to enact ordinances not
inconsistent with general law. And see Campbell v. Monroe County, 426 So. 2d 1158,
1161 (Fla. 3d DCA 1983), stating that a county ordinance may not conflict with any
controlling provisions of a state statute and if any doubt exists, such doubt is to be

resolved against the ordinance.
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RE: .MOBILE HOME PARKS — COUNTIES — ZONING — breemption of
mobile home park eviction and relocation procedures to state.
ss. 723.061 and 723.083, Fla. Stat.
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From:
Sent:
To:

Cc:

Subject:

Cuevas, Jr. RA. (CAQO)
Monday, June 07, 2010 4:23 PM

Alvarez, Carlos (Mayor's Office); Barreiro, Bruno A. (DIST5); Diaz, Jose “Pepe" (DIST12);
Edmonson, Audrey M. (DIST3); Gimenez, Carlos A. (DIST7), Heyman, Sally A. (DIST4),
Jordan, Barbara (DIST1); Martinez, Joe A. (DIST11); Moss, Dennis C. (Office of the Chair);
Rolle, Dorrin D. (DIST2); Sorenson, Katy (DIST8); Sosa, Rebeca (DIST6); Souto, Javier D.
(DIST10)

Burgess, George (CEO); Munoz, Alex (CEO); LaFerrier, Marc C. (DP&Z); Abolila, Esther
(DIST11); Bannerman, Wayman G. (Office of the Chair); Brown, Misty X. (DIST3); Daye,
Sherronda L. (DIST2); Di Mare, Sandra (DIST11); Diaz, Rene (DIST11); Escobar, Bernardo
(DIST10); Farina, Sylvia |. (DIST8); Glazer, Jeremy (DIST8); Lagace, Rita C. (DIST7),
Lievano, Maria (DIST12); Marante , Roly (DIST6), Michaels, Bonnie S. (DIST4); Ragin, Andre
T. (DIST1); Sanchez, Loreta (DIST5); Gazitua, Luis Andre (Mayor's Office); Gonzalez,
Delivette (Mayor's Office); Mallette, Victoria (Mayor's Office); Villar, Robert (Mayor's Office)

Receipt of Attorney General's Opinion - mobile home parks

Attachments: Atty General

The Board previously requested this office seek an Attorney
General's Opinion on the question of whether state law
preempts the County's authority to include a two year look
back provision in a proposed mobile home residents protection

ordinance.

The requested opinion was issued this afternoon. The opinion
answers the question in the negative. A copy of the opinion is

attached.

6/7/2010



