MEMORANDUM

Date: »November 4, 2010

To: Honorable Chairman Dennis C. Moss Agenda Item No. 8(F)(1)(B)
and Members, Board of County Commissioners v

From: George M. Burgé f:v >
County Manager!

Subject: Resolution foﬁr Award of Energy Performance Contract to BGA, Inc. for the
purpose of interconnecting and expanding the chilled water production of two
County-owned chiller plants in Downtown Miami

RECOMMENDATION .

It is recommended that the Board approve the attached Energy Performance Contract with BGA, Inc. in
an-amount not to exceed $20,310,700 for the purpose of expanding the production capacity of two
existing County-owned chilled water plants in Downtown Miami and interconnecting the two plants’
underground chilled water distribution loops; and approve a two year service agreement, with one
additional one-year option period, with BGA, in an amount not to exceed $1,585,000.

As explained below, the County will be opening three new facilities in Downtown Miami by 2014. The
chilled water required to cool these facilities will exceed the production capacity of the existing Central
Support Facility Chiller Plant by 50%. In order to meet the demand, the existing plant and underground
distribution system would have to be upgraded at an estimated $10.6 million. The contract recommended
herein offers a significantly more cost-effective and energy efficient approach that would cover the added
p-front costs through reductions in future electricity and maintenance expense.

As a result of this more robust project, the County would benefit substantially from operating a more
flexible, two-plant, unified chilled water distribution system that offers better reliability, and increased
capacity for future load growth from both County buildings and/or our revenue-generating commercial
customers. In addition, the energy efficiencies of the proposed project are such that, if approved, the
County will add the cooling loads of the three additional buildings (nearly 700,000 square feet of air-
conditioned space) without any increase in electrical consumption. In fact, the project will reduce
electrical consumption from current levels by 585,000 kilowatt hours, which equates to a reduction in CO,
emissions of approximately 327 metric tons.

BGA has operated the North District Ice Plant since its 2006 acquisition by the County, and this
agreement would require the firm to continue to do so. throughout the duration of the project. The Service
Agreement requires that BGA manage, operate and maintain the existing chilled water system in
coordination with staff from the General Services Administration - (GSA), and to coordinate those
operations with the improvements performed under the performance contracting project. BGA is expected
to maintain this responsibility until such time as system performance has been fully commissioned and
meets all design and operational requirements of the County, and County staff are fully trained by BGA
and experienced in the operation and maintenance of the system.

The $20,310,700 cost of the proposed project will be funded from four sources: (1) the pending receipt of
an estimated $930,000 in FPL utility rebates from the recently completed initial phase of production
expansion at the North District Ice Plant; (2) additional FPL utility rebates estimated at $1,742,400 for this
project; (3) $1,600,000 from a 2007 Capital Asset Acquisition Bond Issuance previously approved and
allocated for the purchase and expansion of the same plant; and (4) as with all energy performance
contracts, a lease-purchase agreement for the remaining balance ($16,038,300 over fifteen years). The
cost of the Service Agreement will be funded from the operating revenues of the North District Ice Plant.
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SCOPE

The project impacts Commission Districts 3 and 5.

Figure 1, attached to this item, provides an aerial view of the two chiller plants, the existing underground
piping and proposed interconnection site for the two district cooling loops, and the various buildings
served by the plants. The North District Ice Plant is located at 1110 NW 1 Avenue, and Central Support
Facility Chiller Plant is located at 200 NW 1 Street.

JUSTIFICATION

County buildings in the Downtown Government Center are currently cooled (air-conditioned) by the
distribution of chilled water through underground piping from a single, centralized chilled water plant
located in the Central Support Facility (CSF) at 200 NW 1 Street. As currently configured, that plant has
reached its maximum capacity for the production of chilled water. The Board has previously approved
and funded the development of three new buildings within the County’s Downtown Government Center,
all of which will be coming fully on line between 2011 and 2014: the South Tower at Overtown Transit
Village, the West Lot Garage & Office Building, and the Children’s Courthouse. The addition of these
buildings will increase the demand for cooling at the CSF Chilled Water Plant by 50%, which will far
exceed its current capability to produce chilled water. In order to meet the projected demand, the CSF
Chiller Plant — built in 1984 — would need to be completely updated with new, larger chillers and a new
underground distribution system, at an estimated capital cost of $10,616,000.

An analysis of other options to meet this impending demand ultimately led to the 2006 purchase of the
North District Ice Plant from TECO Thermal Systems, Inc., with the specific intent of utilizing that plant —
located at 1110 NW 1 Avenue - to produce chilled water to cool the County’s Downtown Government
Center complex, including the planned future buildings. The funding for the purchase came from a 2007
Capital Asset Acquisition Bond issuance, and included $9.7 million toward the expansion of the plant's
production capacity and eventual connection to the existing CSF chilled water loop. A partial expansion
of the North Plant was approved by the Board in 2008 (Resolution R-1167-08, attached) and completed
in 2009, at a cost to the County of approximately $8.1 million. The project recommended herein would
complete the original 2005 development plan by finishing the expansion of production capacity in the two
plants and tying the two distribution loops together. Approximately $1.6 million remains from the original
bond financing for use on this expansion/interconnection project.

The County’s Energy Performance Contracting Program provides an effective, cost-efficient and reliable
method of implementing this expansion plan. Accordingly, staff used the competitive selection process
required by State Statute in order to select BGA, Inc., one of the energy services companies in the
Board-approved vendor pool for the program. BGA conducted a thorough energy audit of the existing and
planned future loads, as well as the economics of all possible alternatives for meeting the projected
growth. That analysis (Investment Grade Audit) supports the original strategy of joining the two chilled
water loops into a larger, more flexible, two-plant system capable of meeting all of the County's long-term
chilled water needs for the foreseeable future.

The recommended turnkey project includes adding chillers, pumps and other equipment at the North
District Ice Plant, replacing two older 1,500-ton chillers at the CSF Plant, connecting the two underground
primary chilled water loops, making secondary loop modifications at individual buildings, standardizing
system controls for the two plants, and the installing a temporary chiller at the CSF Plant to mitigate any
interim unmet cooling demands. The project also requires BGA to manage, operate and maintain the

a



Honorable Chairman Dennis C. Moss
And Members, Board of County Commissioners
Page 3

system throughout the installation process, and for a period of at least one year following project
completion while BGA fully commissions the system (i.e. performs extensive testing under all climate
conditions, makes needed corrective adjustments, and provides comprehensive training to County staff).
As with all energy performance contracts, the project will require savings guarantees from the contractor
(BGA), and a comprehensive measurement and verification process to validate system performance and
savings throughout the term of the lease purchase agreement.

ENERGY PERFORMANCE CONTRACTING

On July 1, 2008, via Resolution R-740-08 (attached), the Board of County Commissioners authorized the
creation of an Energy Performance Contracting (EPC) Program for Miami-Dade County. The EPC
Program established a pre-qualified pool of private energy services companies, or ESCOs, from which
the County is able to select firms to identify and implement recommendations for reducing the energy
consumption of County facilities and equipment. This is the County's second energy performance
contracting program, the Board having previously approved a similar program that operated for a ten-year
period between 1998 and 2008. That highly successful program allowed County agencies to implement
over $50 million in facility improvements, resulting in a recurring annual reduction in the consumption of
nearly 76.7 million kilowatt hours of electricity and over 95.6 million gallons of water. The dollar value of
the savings created by those improvements more than covered the contract costs.

Energy performance contracting is widely utilized across the United States, providing an invaluable tool
for local, state, and federal government agencies to identify, finance and perform energy conservation
improvements. In the State of Florida, energy performance contracting is regulated by Chapter 489.145
of the Florida Statutes, and provides several critical advantages over other development options for these
types of facility improvements, as summarized below.

o Faster implementation, due to the use of preset vendor pools and a design/build project structure.

o Capital debt avoidance, through the use of lease-purchase agreements, which are contingent only
upon annual budget appropriations.

¢ Reduced financing costs, since projects qualify for tax-exempt municipal lease rates.

¢ Consistency of performance, which comes from the installation of high quality parts and equipment
under the direction of highly qualified firms with specialized expertise.

e ESCOs are required contractually and by statute to guarantee that the equipment procured and
installed will achieve the promised energy savings.

¢ Projected savings from projects are guaranteed to cover the cost of customer's lease payments (or
debt service), with the ESCO paying the difference if savings fall short.

FISCAL IMPACT/ FUNDING SOURCE: Amount

Total Cost of Project $20,310,700
¢ FPL Thermal Energy Storage Rebate Program, prior project (930,000)
¢ FPL Thermal Energy Storage Rebate Program (1,742,400)

Net Project Cost to Miami-Dade County $17,638,300
e Capital Asset Acquisition Bond 2007 Proceeds 1,600,000
¢ Tax-exempt Lease-Purchase Agreement 16,068,300
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TRACK RECORD/MONITOR

FUNDING SOURCE:

TRACK RECORD:

MONITOR:

BACKGROUND:

CONTRACT AUTHORITY:

DELEGATION OF
AUTHORITY:

The 2007 Acquisition Bond Proceeds are currently budgeted in Index
Code CPE615GS47IC, sub-object code 92099. Payments for lease-
purchase agreement will not be required until FY2011-12, at which
time the payments will be budgeted in Index Code GS06327057, sub-
object codes 25509 and 71060. The Service Agreement is budgeted
in FY2010-11 in Index Code GS06327057, sub-object code 21030.

BGA, Inc. has managed the North District Ice Plant for the County
since the County closed on the purchase of the property from TECO
Thermal Systems, Inc. on May 9, 2006. On November 20, 2008, via
Resolution No. R-1167-08, the Board approved Amendment No. 1 to
the Service Agreement with BGA, which authorized BGA to purchase
and install equipment in the Ice Plant in order to expand the plant’'s
chilled water production capacity to accornmodate chilled water load
growth by Terremark, its principal client.

There have been no performance issues with BGA.

Reinaldo Abrahante, Performance Contracting Program Manager
GSA/Facilities & Utilities Management Division

e Chapter 489.145 Florida Statutes
e State of Florida Contract 973-320-08-01
* Resolution R-740-08, Energy Performance Contracting Program

In addition to the-authority to execute and implement this contract,
which is consistent with those authorities granted under the Code of
Miami-Dade County, the County Mayor or County Mayor's designee is
also authorized to approve project financing terms; enter into leases or
other financial arrangements with Third Parties; authorize escrow
payments for completed project milestones; authorize payments for
additional services, unscheduled maintenance and reimbursables as
defined in the Service Agreement; exercise termination provisions; and
determine substantial completion of projects.

The County Mayor or designee is also authorized to approve
modifications to the scope of work, so long as said changes will not
cause forfeiture of this contract’s compliance with § 489.145, Florida
Statutes, or violate the terms of the Third Party Financing Agreement,
Energy Savings Warranty, or any other applicable clause or schedule
of this contract. This latter authority is required in order to provide staff
with the flexibility to address material issues that may not become
evident until after construction drawings are complete, or during the
contracting process for third-party financing.

L’l.
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OPERATIONS COST
IMPACT/FUNDING:

GOB FUNDING:
AGREEMENT PERIOD:

PRIME CONTRACTOR:
COMPANY PRINCIPAL:

COMPANY ADDRESS:

AN

The implementation of this contract is guaranteed by BGA to reduce
electricity and other operating costs by a minimum of $570,000 per
year. These savings will be re-allocated to the principal/interest
payments for the Master Equipment Lease-Purchase Agreement.

No

18 months for construction, followed by a 15-year “Energy Warranty
Period” (during which time savings are guaranteed).

BGA, Inc.
Michael W. Gibson, President

3101 W. Dr. Martin Luther King Jr. Blvd, Suite 110
Tampa, Florida 33607

Wendi J. Nofris, Director
General Services Administration



MEMORAN DUM
(Revised)

TO: Honorable Chairman Dennis C. Moss DATE: November 4, 2010

and Members, Board of County Commissioners

FROM: R. A.Cuevas, Jr. <\ SUBJECT: Agenda Item No. 8(F)(1)(B)
County Attorney

Please note any items checked.

“3-Day Rule” for committees applicable if raised
6 weeks required between first reading and public hearing
4 weeks notification to municipal officials required prior to public

hearing
+

Decreases revenues or increases expenditures without balancing budget
Budget required
Statement of fiscal impact required

Ordinance creating a new board requires detailed County Manager’s
report for public hearing

No committee review

Applicable legislation requires more than a majority vote (i.e., 2/3’s ,
3/5’s , unanimous ) to approve

Current information regarding funding source, index code and available
balance, and available capacity (if debt is contemplated) required



Approved
Veto
Override

Mavyor Agenda Item No.

11-4-10

RESOLUTION NO.

RESOLUTION AUTHORIZING AWARD AND EXECUTION OF
AN ENERGY PERFORMANCE CONTRACT, AS PROVIDED
FOR IN CHAPTER 489.145, FLORIDA STATUTES, WITH BGA,
INC. IN AN AMOUNT NOT TO EXCEED $20,310,700, FOR
WORK TO BE PERFORMED TO EXPAND PRODUCTION
CAPACITY OF CHILLED WATER AT TWO COUNTY-OWNED
CHILLER PLANTS IN DOWNTOWN MIAMI AND
INTERCONNECT THE UNDERGROUND DISTRIBUTION
SYSTEMS FOR THE TWO PLANTS; AND AUTHORIZING
EXECUTION OF A SERVICE AGREEMENT WITH BGA, INC.
TO MANAGE, OPERATE AND MAINTAIN THE CHILLED
WATER SYSTEMS THROUGHOUT THE PROJECT TERM IN
AN AMOUNT NOT TO EXCEED $1,585,000; AND
AUTHORIZING THE COUNTY MAYOR OR COUNTY
MAYOR’S DESIGNEE TO EXERCISE ANY AND ALL OTHER
RIGHTS CONFERRED THEREIN

8(r) (1) (B)

WHEREAS, on July 1, 2008, via Resolution R-740-08, the Board of County

Commissioners approved the establishment of an Energy Performance Contracting Program for

Miami-Dade County; and

WHEREAS; the work to be performed by BGA, Inc. meets all requirements of the

County’s Energy Performance Contracting Program, and BGA, Inc. is an approved vendor for

that programs; and

WHEREAS, the selection of BGA, Inc. as a guaranteed energy, water, and wastewater

performance savings contractor was made in compliance with Chapter 287.055 Florida Statutes,

as required by Chapter 489.145, Subsection (4)(d) F.S.; and

WHEREAS, this Board desires to accomplish the purposes outlined in the accompanying

memorandum, a copy of which is incorporated herein by reference,
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NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA, that this Board hereby
approves the award of an Energy Performance Contract to BGA, Inc., in an amount not to exceed
$20,310,700, for work to be performed in Downtown Miami to expand the production capacity
of chilled water in County-owned chiller plants, interconnect the underground distribution
systems of the two plants, and perform related improvements within the buildings served by the
two chiller plants; authorizing execution of a service agreement with BGA, Inc. to manage,
operate and maintain the chilled water systems throughout the project term in an amount not to
exceed $1,585,000, in substantially the form attached hereto; and authorizes the County Mayor
or County Mayor’s designee to execute same for and on behalf of Miaﬁi-Dade County; and
authorizes the County Mayor or County Mayor’s designee to exercise any and all other rights

conferred therein.

The foregoing resolution was offered by Commissioner ,
who moved its adoption. The motion was seconded by Commissioner
and upon being put to a vote, the vote was as follows:

Dennis C. Moss, Chairman
Jose "Pepe" Diaz, Vice-Chairman

Bruno A. Barreiro Audrey M. Edmonson
Carlos A. Gimenez Sally A. Heyman
Barbara J. Jordan Joe A. Martinez
Dorrin D. Rolle Natacha Seijas

Katy Sorenson Rebeca Sosa

Sen. Javier D. Souto
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The Chairperson thereupon declared the resolution duly passed and adopted this 4™ day
of November, 2010. This resolution shall become effective ten (10) days after the date of its

adoption unless vetoed by the Mayor, and if vetoed, shall become effective only upon an

override by this Board.
MIAMI-DADE COUNTY, FLORIDA
BY ITS BOARD OF
COUNTY COMMISSIONERS
HARVEY RUVIN, CLERK
By:
Deputy Clerk
Approved by County Attorney as -
to form and legal sufficiency. §Q7

Hugo Benitez



Figure |
Miami-Dade County Chilled Water Systems Interconnection
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GUARANTEED ENERGY AND WATER PERFORMANCE SAVINGS CONTRACT

This Guaranteed Energy and Water Performance Savings Contract (this “Contract™) is
made and entered into as of the day last signed below, at , in the County of
, State of Florida, by and between BGA, Inc. ("Company"), having its principal
offices at 3101 W. Dr. Martin Luther King Jr. Blvd, Suite 110, Tampa, Florida 33607, and
Miami-Dade County ("County") with its principal offices at , for the
purpose of installing certain equipment, and providing other services designed to reduce energy
or water consumption or energy-related operating costs for County.

RECITALS

WHEREAS, on January 1, 2008, the Company and the Florida Department of
Management Services entered into State Term Contract No. 973-320-08-1 (*State Term
Contract™), authorizing Company to perform work for County and other eligible users under the
“Guaranteed Energy, Water, and Wastewater Performance Savings Contract Act” as set forth in
§ 489.145, Florida Statutes (the “Act™); and

WHEREAS, pursuant to the State Term Contract, County obtained from Company an
Audit that (1) recommends certain Conservation Measures at the Facilities, (11) summarizes the
costs of those Conservation Measures, and (ii1) provides an estimate of the amount of cost
savings resulting from those Conservation Measures; and

WHEREAS, the Miami-Dade Board of County Commissioners approved Resolution
, authorizing contracting with the various firms in the vendor pool listed in the
above mentioned State Term Contract; and

WHEREAS, County finds that the amount it would spend on the Conservation Measures
will not likely exceed the amount of the cost savings for up to twenty (20) years after the date of
nstallation, based on the calculations required under the Act; and

WHEREAS, Company gives a written guarantee that the cost savings will meet or exceed
the-costs-of the system and the actual cost savings will meet or exceed the estimated cost savings
provided in the executed Contract; and

WHEREAS, all selection criteria, notice requirements, certifications and approvals set
forth in the Act have been satisfied or obtained; and

WHEREAS, Company has made an assessment of the eriérgy and water performance
characteristics of the facilities and existing Equipment described in Schedule A, which County
has approved; and

WHEREAS, the Parties desire that Company install the Conservation Measures at the
Facilities in accordance with and subject to the terms set forth in this Contract.

NOW, THEREFORE, in consideration of the mutual promises and covenants contained

4
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herein, and mtending to be legally bound hereby, County and Company agree as follows:
SECTION 1. ]jEFfNITIONS.

Section 1.1 Definitions. The following terms have the meanings specified below unless
the context clearly requires otherwise:

“Annual Excess Savings” means the amount of any actual annual Cost Savings that exceeds the
total annual contract payments made by County under this Contract for such calendar year
pursuant to-§ 489.145(3)(d)(2), Florida Statutes.

“Annual Reconciliation” means a determination pursuant to § 489.145(5)(e), Florida Statutes,
and Section 5.3 of this Contract, as to whether a shortfall in annual Cost Savings or an excess in
annual Cost Savings exists based on the provisions of Company’s written savings guarantee
reflected in Schedule C (Savings Guarantee) with savings calculated according to Schedule E
(Savings Calculation Formula).

“Baseline” means County’s energy or water consumption for the CM. The initial Baseline shall
be for each month of the calendar year preceding the year this Contract is entered and is set forth
in Schedule G (Baseline). To the extent the Baseline may be adjusted, it shall be adjusted in
accordance with Schedule G.

“Commencement Date” means, with respect to the CM, the first day of the calendar month after
which all of the following events have occurred: (1) all schedules are in final form and accepted
by County; (11) Company has delivered a notice to County that it has completed the CM in
accordance with the provisions of Schedule F (Construction and Installation Schedule); and (ii1)
County has inspected and accepted said installation and operation as evidenced by an executed
Certificate of Acceptance as set forth in Exhibit I11.

“Company” means BGA, Inc., the contractor identified in the first paragraph of this Contract.

“Conservation Measure” or “CM’™ means each of the facility alterations or equipment
purchases set forth in Schedule B, together with any training programs incidental to this
Contract, which reduces energy or water consumption, wastewater production, or energy-related
operating costs at the Facilities. CM may only include, and this Contract is void as to any other
measures than, items listed in § 489.145(3)(b), Florida Statutes.

“Cost Savings” means the measured reduction in the cost of energy, water consumption, and
stipulated operation and maintenance, if applicable, created from the implementation of one or
more Conservation Measures when compared with the established Baseline. The Cost Savings
shall be determined in accordance with the formulas and methodologies set forth in Schedule E,
which will include a minimum real return on investment calculation and a specification of a
benchmark cost of capital.

“County” means Miami-Dade County, Florida, the governmental entity which has entered into
this Contract, or any governmental entity succeeding to the powers and duties of the
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Countypursuant to law or governmental organization.

“Equipment” means all items of property described in the Schedule B (Conservation Measures
to Be Installed by Company) and any other items of property pursuant to § 489.145(3)(b) Florida
Statutes.

“Facilities” means the County-owned facilities as described in the first paragraph of this
Contract and reflected on Schedule A (Description of Facilities). A Facility must be a distinct
auditable unit.

“Fiscal Year” means the annual period from October 1% to September 30"

“Guarantee” means Company’s guarantee reflected on Schedule C (Energy Savings Guarantee),
whereby Company guarantees that the savings will meet or exceed the costs of the CM and the
estimated cost savings established under this Contract.

“Interim Period” means the period from the date the Contract is signed until the
Commencement Date.

“Investment Grade Energy Audit” or “Audit” means the detailed energy audit performed by
Company prior to entry of this Contract, along with an accompanying analysis of the
Conservation Measures, and their costs, savings, and benefits. The Audit includes a narrative
describing and justifying the need for the CM. The Audit is attached as Appendix B and has
been accepted by County.

“Legally Available Funds” means funds duly appropriated or otherwise legally available for the
purpose of making payments under this Contract.

“Non-Appropriation” means the failure of an appropriation or availability of the Governing
body of County or the Legislature to appropriate money for any Fiscal Year sufficient for the
continued performance by County of all of County 's obligations under this Contract as

evidenced by the passage of a final budget which does not include funding sufticient to pay all
payments due.

""Bar‘.ﬁejsé means both the County and the Company collectively.

“Savings Calculation Formula” means the Company’s Savings Calculation Formula reflected
on Schedule E. '

“Term” means the term of this Contract as set forth in Section fof this Contract.
SECTION 2. INCORPQRATION OF OTHER DOCUMENTS
Section 2.1. This Contract incorporates and makes a part hereof the following

documents, listed 1n their order of precedence in the event of a conflict between any of their
terms and conditions:
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1- This Contract

2- All Schedules, Exhibits and Appendixes listed in the Table of Contents
3- The Investment Grade Energy Audit (Appendix B)

4- The Service Agreement (Exhibit V)

5- The State Term Contract (Appendix A)

6- The Financing Agreement (Schedule J)

Section 2.2. Investment Grade Energy Audit. Company has, under separate agreement,
submitted the complete Investment Grade Energy Audit and analysis of the Facilities, which is
attached as Appendix B and dated May 5, 2010, and which have been approved and accepted by
County. The Investment Grade Energy Audit includes all Conservation Measures agreed upon
by the parties.

SECTION 3. TERM OF CONTRACT

Section 3.1 Initial Term; Interim Period. The Term shall begin on the date this Contract
becomes fully executed and, subject to the renewal provision in Section 3.2 and the termination
provisions in Section 7, shall expire at the end of Fiscal Year in which the Commencement Date
occurred. The Contract shall be effective and binding upon the parties immediately upon the date
it is last signed, and the period from such contract execution until the Commencement Date shall
be known as the Interim Period.

Section 3.2 Renewals. The Term shall automatically renew for each successive Fiscal
Year subject to the County making sufficient annual appropriations based upon continued
realized savings; provided, however, the Term shall not extend bevond the earlier of: (i) the
effective date of termination under Section 7 of this Contract; or (ii) fifteen (15) years after the
Commencement Date.

SECTION 4. SCOPE OF WORK

Section 4.1 Installation of CM

(a) Company shall install the CM in the Facilities pursuant to specifications in Schedule
B and Appendix B. Construction and installation shall proceed in accordance with the
‘Construction Schedule approved by County and attached hereto as Schedule F (Construction and
Instailation Schedule).

(b) Company shall perform all tasks/phases under this Contract in such a manner so as
not to harm the structural integrity of the buildings or their operating systems and so as to
conform to common engineering practice further set out in ANSI, ASTM, ASHRAE and ASME,
and the Construction Schedule specified in Schedule F {Construction and Installation Schedule).
Company shall repair and restore to its original condition any area of damage caused by
Company's performance under this Contract. County reserves the right to direct Company to
take certain corrective action if the structural integrity of the Facilities or its operating system is
harmed. All costs associated with such corrective action to damage caused by Company's
performance of the work shall be borne by Company.
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(c¢) Company shall remain responsible for the professional and technical accuracy of all
services performed, whether by Company or its subcontractors or others on its behalf, throughout
the Term of this Contract.

(d) Company must submit to the County all 50%, 90% and 100% final engineering and
design drawings for written approval prior to commencement of any construction under this
Contract. County shall respond in writing with approval or disapproval within ten (10) calendar
days from the day such engineering drawings are submitted by Company. If Company does not
receive any written approval or disapproval of such engineering and design drawings within the
ten-day period, such engineering/design submittal shall be deemed acceptable and approved by
the County.

Section 4.2 Acceptance of CM.

(a) When Company considers the CM to have been substantially completed in
accordance with all requirements of the Contract, Company shall provide County with a written
request for substantial completion inspection. Within ten (10) business days from receipt of
Company’s written request, County will make an inspection to determine whether the CM
installation is complete. If County determines the CM installation is not complete, County will
provide Company with a specific material performance deficiency list of all items that must be
corrected or completed before County would consider the CM complete. If County does not
provide Company with a specific material performance deficiency list within fifteen (15)
business days from receipt of Company’s written request, the CM shall be substantially
completed. Once Company has completed all items on the deficiency list, Company can request
a second inspection by County to verify the CM is complete. Again the re-inspection shall occur
within ten (10) business days and a written response within fifteen (15) business days, or the CM
shall be deemed substantially completed. The CM shall be deemed to be installed and completed
once such final inspection has occurred and no additional non-warranty items have been
addressed, all applicable permits have been closed, a conditional release of lien has been
provided by Company, and all operation and maintenance, equipment warranties, test and
balance reports, commissioning reports have been received by County. At such time, County
will provide the Company a signed Certificate of Acceptance in the format set forth in Exhibit
11, which shall establish the Commencement Date.

- {b) The Parties intend that County’s acceptance of Substantial Completion will be
executed for the CM installation as soon as the installation is complete and beneficial use is
provided. However, it is anticipated and agreed that County may require use of the installed and
completed CM prior to the execution of the Certificate of Acceptance. In such situations, any
maintenance and repairs (other than warranty items) caused by such use prior to the issuance of a
Certificate of Acceptance will be made at the expense of County.

Section 4.3 Maintenance. Company shall provide service, repairs, and adjustments to
the CM pursuant to Schedule I (Company’s Maintenance Responsibilities and Training). County
shall incur no cost obligations to Company for service, repairs, and adjustments, except as set
forth in the Service Agreement, attached hereto as Exhibit IV, provided, however, that when the
need for Company maintenance or repairs principally arises due to the negligence or willful
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willful misconduct of County or any employee or other agent of County, and Company can so
demonstrate such causal connection, Company may charge County for the actual cost of the
maintenance or repair insofar as such cost is not covered by any warranty or insurance proceeds.

Section 4.4 Records and Data

(a) County has furnished or shall furnish (or cause its suppliers to furnish) to Company,
upon its request, all of its records and complete data concerning energy or water usage and
energy/water-related maintenance for the Facilities described in Schedule A. During the Term,
County will provide Company copies of all bills relevant to CM on a regular basis so that
Company may provide the Cost Savings report identified in subsections 4.3(b) and 5.3 below.

(b) The reports to be issued by Company to County are more particularly delineated in
Schedule D (Compensation to Company and Deliverables). At a minimum, Company shall
provide an annual Cost Savings and reconciliation report under Schedule C (Savings Guarantee)
calculated in accordance with Schedule E (Savings Calculation Formula).

(¢) Company shall also furnish County with a full set of diagrams, instructions, manuals,
reports and other documentation needed to maintain and operate the CM.

(d) Ifthis Contract is terminated for any reason, all finished or unfinished documents,
data, studies, correspondence, reports and any other products prepared for the purpose of
performing this Contract and for which payment has been received by Company, shall be made
available to, or delivered to, County for its use before any additional payments are made for any
reason.

(e) Company shall be subject to audit by the State or its designee. County shall have the
right upon reasonable notice to have its employees or agents inspect all of the books and records
of Company relating to this Contract at Company’s principal place of business during County’s
normal business hours.

(f) If County receives a public records request related to the Contract, Company shall be
solely responsible for taking whatever action it deems appropriate to legally protect its claim of
exemption from the public records law.

“Section 4.5 Maintenance and Training. Company shall conduct the maintenance
training program described in Schedule I (Company’s Maintenance and Training
Responsibilities) hereto. The training specified in Schedule I must be completed prior to
acceptance of the CM. Company shall provide ongoing operation and maintenance of the
Facilities during construction and for a period of sixty (60) days dfter acceptance of the CM by
the County. Company shall also provide training in accordance with Schedule I and whenever
needed with respect to updated or altered equipment, including upgraded software as defined by
the software manufacturer. Such training shall be provided at no additional cost to County.

Section 4.6 Permits and Approvals. Company shall be responsible for obtaining all
governmental permits and approvals as may be required for installation of the CM and for the
performance of its obligations hereunder, except for those governmental permits and approvals
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which only the County, as facility owner, can apply for. County shall cooperate with Company
in obtaining all such permits and approvals. In no event shall County, however, be responsible
for payment of any peimit fees. The equipment furnished by Company shall at all times conform
to all federal, state and local code requirements. Company shall furnish copies of each permit or
license which is required to perform the work to County before Company commences the portion
of the work requiring such permit or license. Any additional work that is required by any
permitting authority to be performed prior to closing permits, as a direct result of Company’s
installation of the CM shall be considered within the scope of work under this Contract.

SECTION 5. PAYMENTS TO COMPANY

Section 5.1 Energy Performance Savings Guarantee. Company has formulated and
provided a written Guarantee that the Cost Savings, calculated in accordance with Schedule E,
will meet or exceed the costs of the Conservation Measure and the estimated cost savings set
forth in the Audit pursuant to § 489.145(4)(c), Florida Statutes, and that the amount of any actual
annual savings meet or exceed total annual contract payments made by the County for the
contract pursuant to § 489.145 (3)(d)(2), Florida Statutes. This Guarantee is being given by
Company based on the Project Economic Analysis contained on the last page of the Investment
Grade Energy Audit. The Guarantee is attached as Schedule C, providing the annual level of
Cost Savings to be achieved as a result of the Conservation Measure provided for in this Contract
and 1n accordance with the Savings Calculation Formula as set forth in Schedule E, which is
calculated in compliance with Florida law. The Guarantee is set forth in annual increments for
the term of the Contract as specified in Schedule C and has been structured so as to be sufficient
to cover any and all annual payments required to be made by the County.

Section 5.2 Measuring Cost Savings. The Parties will measure the Cost Savings using the cost
savings formula set forth in Schedule E and the monitoring and verification plan set forth in
Schedule K. Company will ensure that the reported Cost Savings have in fact been recognized
or the provisions of Section 5.3 will apply. The Cost Savings shall be based on the Federal
Energy Management Program’s (FEMP) M&V Guidelines: Measurement and Verification for
Federal Energy Management Projects version 3.0.

Section 5.3 Annua;lL Reconciliation.

‘(a) Reconciliation Reports. Pursuant to § 489.145(5)(e), Florida Statutes, Company is
required to provide to County an annual reconciliation of the Cost Savings. Within sixty (60)
days after the end of each year beginning on the Commencement Date, Company will deliver to
County’s Contract Manager, identified in Section 19.9 below, an Annual Reconciliation report
for such calendar year, reflecting the amount guaranteed and the amount of actual Cost Savings
achieved. Upon delivery of the report and all supporting documentation, County will have thirty
(30) days to accept or reject the report. County shall provide written notice of such rejection,
within the stated acceptance period, specifying the basis of the deficiency. Company shall have
thirty (30) business days to cure such deficiency and deliver to County a corrected reconciliation
report. If the County fails to reject any report (including corrected reconciliations) within thirty
(30) business days of receipt of all required documentation, County shall be deemed to have
accepted the Annual Reconciliation contained in the report as of the final day of the 30th
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business day period, unless a longer acceptance period 1s mutually agreed upon in writing. The
Annual Reconciliation geport verification requirements of the Measurement and Verification
Plan (M&V Plan) is in the form attached, in Schedule K (County Measurement and Verification
Plan to Monitor Cost Savings).

(b) Annual Review and Reimbursement/Reconciliation. If the Annual reconciliation
report shows that the Company has failed to achieve the annual Savings Guarantee specified in
Schedule C and, upon written request by the County, the Company will pay the County the
difference between the annual amount guaranteed and the amount of actual Cost Savings
achieved at the Facilities in accordance with the provisions of Schedule C. The Company shall
remit such payment to the County within thirty (30) days of written notice by the County of such
monies due. When the total Cost Savings in any one year during the Savings Guarantee period
exceed the Guaranteed Savings as set forth in Schedule C, such excess savings shall first be
applied to reimburse the Company for any payment made to the County to meet the Cost Savings
for previous years in which the energy savings fell short of the Company’s guaranteed Cost
Savings under the terms as set forth in Schedule C.

(c) Annual Excess Savings. Any excess savings will accrue to the County, except as
provided in Section 5.3(b) above.

Section 5.4 County Payments. County shall either: (i) pay Company as set forth in
Schedule D (Compensation to Company and Deliverables), to the extent of actual annual savings
in accordance with the Act, or (11) pay the Lender pursuant to Schedule J (Financing Agreement),
if applicable. All other payment and contract provisions of § 287.058(1), Florida Statutes, are
incorporated herein by reference. In the event County fails to make payment within forty (40)
days of the due date, County shall pay, as late charges, any interest assessed for untimely
payment. The interest rate will be the rate set pursuant to Section 55.03, Florida Statutes.
County shall not be required to begin any payments to Company under this Contract unless and
until a Certificate of Acceptance of CM as set forth in Exhibit III has been issued. County shall
pay Company pursuant to § 215.422, Florida Statutes. The Parties agree that (1) at least one
twentieth of the price must be paid within two years from the Commencement Date by County,
using straight-line amortization for the term of the loan, (i1) the remaining costs are to be paid at
least quarterly, not to exceed a 20 year term, based on life cycle cost calculations, and (iii) the
Cost Savings are guaranteed to the extent necessary to make payments.

" “Section 5.5 Financing. In the event the Parties have agreed to a separate Financing
Agreement with a third party, such Financing Agreement shall be incorporated herein as
Schedule J (Financing Agreement). In such event, the Financing Agreement constitutes
County’s source of funding for its obligations under this Contract. Company may not assess any
late fees for a County failure to deliver the completed documents'to the Lender unless Company
has provided all invoices and other documentation required under Schedule J (Financing
Agreement) on a timely basis to County.

Section 5.6 Current Expense. County's obligations hereunder constitute a current
expense that 1s payable exclusively from Legally Available Funds and shall not be construed to
be debt, liability or obligation within the meaning of any applicable constitutional or statutory
limitation or requirement. Neither County nor the State nor any political subdivision or County
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thereof has pledged any of its full faith and credit or its taxing power to make any payments
under this Contract.

Section 5.7 Baseline Costs. Actual savings are measured against baseline costs, the
expenses that the County would have incurred had the delivery order not been implemented. The
Parties agree that baseline costs shall be calculated using the Baseline set forth in Schedule G,
which has been based on the Federal Energy Management Program’s (FEMP) M&V Guidelines:
Measurement and Verification for Federal Energy Management Projects version 3.0. Details of
the Monitoring and Verification methodology shall be in accordance with Schedule K.

SECTION 6. FISCAL FUNDING

Section 6.1 Annual Appropnations. County's performance and obligation to pay under
this Contract is contingent upon an annual appropriation of funds by its governing body in an
amount sufficient to allow continuation of its performance in accordance with the terms and
conditions of this Contract for each and every Fiscal Year following the initial Fiscal Year in
which the Contract is in effect.

Section 6.2 County’s Intent to Request Approprations and Make Payments. County
intends for this Contract to continue until all payments contemplated under Section 5 have been
satisfied. The Parties acknowledge that appropriation for such payments is a governmental
function that County cannot contractually commit the governing body of County to perform and
this Contract does not constitute such a commitment. However, County reasonably believes that
money in an amount sufficient to make all Payments can and will lawfully be appropriated and
made available to permit continued utilization of the CM in the performance of its essential
function during the Term.

Section 6.3 Notice of Non-Appropriation. County shall, upon learning that sufficient
funds will not available to continue its full and faithful performance under this Contract, provide
prompt written notice to Lender and any other affected parties of such event.

Section 6.4 Return of Equipment. Upon termination for Non-Appropriation under
Section 7.1 or 7.2, County shall no longer be responsible for the payment of any additional
payments coming due mn succeeding Fiscal Years. If requested by Lender, and within thirty (30)
~days of such written notice, County shall cause all equipment related to the CM that County is no
Tonger responsible for the payment of (together with all documents necessary to transfer legal
and beneficial title thereto to Company) to be returned to the Lender. Any other terms and
conditions regarding Return of Equipment will be agreed upon between the County and the
Lender under a separate Financial Agreement.

Section 7. TERMINATION

Section 7.1 Termination for Non-Appropriation. This Contract shall immediately
terminate with respect to the CM for which a Non-Appropnation has occurred. The termination
shall be effective as of the last day for which funds were appropriated and Company or Lender, if
allowed under the Financing Agreement, may then pursue its rights under Section 6 above. In
the event that the appropriations has not been adopted by the governing body of County prior to
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the expiration of a Fiscal Year, and the Notice of Non-Appropriation is not yet due under Section
6.3, the Term will be deemed extended and renewed pending the enactment of such
appropriations act. If any payments are due under this Contract during such period, such Term
will be extended and renewed only if: (a) an interim or emergency budget implemented by the
governing body of County pending enactment of a final budget makes available to County
money that may legally be used to make payments during such period; or (b) sums are otherwise
available to make such payments.

Section 7.2 Company Option to Terminate the CM. In the event of a termination under
Section 7.1 above, Company may elect to terminate this Contract. This election shall be made by
written notice to County within thirty (30) days after the Non-Appropriation has occurred and
shall be effective upon the last day of the Fiscal Year for which funds were not appropriated.
Upon the effective date of the termination, County shall pay to Company any payments and other
amounts that are due and have not been paid at or before the end of its then current Fiscal Year
with respect to this Contract. In the event of termination of this Contract as provided in this
Section, County shall comply with Sections 6.4 regarding the return of equipment.

Section 7.3 Termination Upon Default. This Contract 1s also subject to termination upon
the occurrence of an event of default, as provided in Section 14 below.

Section 7.4 Effect of Termination. No CM Schedule shall be executed after any
termination due to Non-Appropriation or Event of Default.

SECTION 8. WARRANTIES

Section 8.1 Equipment Warranties. Company covenants and agrees that all materials
and equipment to be installed as part of this Contract shall be new, in good and proper working
condition and protected by original equipment manufacturer (OEM) written warranties covering
all parts and equipment performance for a period of one year from the date of Substantial
Completion, except in the event that Company further agrees to warranty certain specified
Equipment for longer terms, as mutually agreed and stated in Exhibit [ (Equipment Warranties).
Company further agrees to deliver to County for inspection and approval, all such written
warranties.

All warranties shall be transferable and extend to County. The warranties shall specify
that only new, and not reconditioned parts, may be used and installed when repair is necessary.

Notwithstanding the above, nothing in this Section shall be construed to alleviate/relieve
Company from complying with its obligations to perform under all terms and conditions of this
Contract and as set forth in all attached Schedules. )

Section 8.2 Labor Warranties. Company warrants that all work performed under this
Contract complies with customary, reasonable and prudent standards of care in accordance with
standards in the industry and are performed in a professional manner and consistent with County
supplied specifications and standards.




SECTION 9. INDEMNIFICATION AND LIMITATION OF LIABILITY

Section 9.1 Indemmification by Company. Company shall hold and save County, the
State of Florida, its officers, agents, and employees harmless against claims by third parties
resulting from Company’s breach of this Contract or Company’s negligence.

Section 9.2 Indemnification by County. Both Parties recognize that County, as County of
the State of Florida, is prohibited from entering into indemnification agreements. Subject to that
prohibition, the Parties agree that Company shall not be responsible for damages to the extent
resulting from County’s negligence. '

Section 9.3 Limitation of Liability. Neither Party shall be liable to another for special,
mdirect, consequential or punitive damages, even if the Party has been advised that such
damages are possible. No Party shall be liable for lost profits, lost revenue, or lost operating
savings.

SECTION 10. OWNERSHIP

Section 10.1 Ownership of Certain Propnietary Property Rights. County shall not, by
virtue of this Contract, acquire any interest in any formulas, patterns, devices, secret inventions
or processes, copyrights, patents, other intellectual or proprietary rights, or similar items of
property which are or may be used in connection with the CM. Company shall grant to County
for the duration of this Contract any and all software or other intellectual property rights
reasonably necessary for County to continue to operate, maintain, and repair the CM in a manner
consistent with Contract requirements.

Section 10.2 Ownership of Existing Equipment. Ownership of the equipment and
materials presently existing at the Facilities at the time of execution of this Contract shall remain
the property of County even if it is replaced or its operation made unnecessary by work
performed by Company pursuant to this Contract. Company shall be responsible for the disposal
of all equipment and materials designated by County as disposable off-site in accordance with all
applicable laws and regulations regarding such disposal, provided, however, that Company shall
not be responsible for the d’isposalidf any hazardous-materials.

Section 10.3 Ownership of Installed Equipment; Risk of Loss. Upon the issuance of a
Certificate of Acceptance for CM, County shall have all legal title to and ownership of all
underlying equipment and Company shall take all actions necessary to vest such title and owner-
ship in County. Prior to this date, the risk of loss or damage to all items shall be the
responsibility of Company, unless loss or damage results from negligence by County, and
Company shall be responsible for filing, processing and collecting all damage claims.

Section 10.4 Patent and Copyright. Company, without exception, shall indemnify and
save harmless County and its employees from liability of any nature or kind, including cost and
expenses for or on account of any copyrighted, patented, or unpatented invention, process or
article supplied by Company. Company has no liability when such claim is solely and
exclusively due to the combination, operation or use of any article supplied hereunder with
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equipment or data not supplied by Company or is based solely and exclusively upon County’s
alteration of the article. County will provide prompt written notification of a claim of copyright
or patent infringement and will afford Company full opportunity to defend the action and control
the defense. Further, if such a claim is made or is pending Company may, at its options and
expenses procure for County the right to continue use of, replace or modify the article to render it
noninfringing. (If none of the alternatives are reasonably available, County agrees to return the
article on request to Company and receive reimbursement, if any, as may be determined by a
court of competent jurisdiction.) If Company uses any design, device, or materials covered by
letters, patent or copyright, it is mutually agreed and understood without exception that the
negotiated prices shall include all royalties or costs arising from the use of such design, device,
or materials in any way involved in the work.

SECTION 1. FACILITIES MAINTENANCE AND EQUIPMENT SERVICES

Section 11.1 Maintenance Procedures. County agrees that it shall adhere to, follow and
implement the maintenance procedures and methods of operation recommended in the
Equipment manufacturers’ maintenance manuals, common and recommended industry practicces,
and other mutually agreed maintenance procedures, once Company’s Maintenance obligations
under the Service Agreement set forth in Exhibit IV have expired.

Section 11.2 Changes to CM and Facilities by County. County shall not move, remove,
modify, alter, or change in any way the CM or any part thereof without the prior written approval
of Company, which consent shall not be unreasonably withheld or delayed. County agrees to
maintain the Facilities in good repair and to protect and preserve all portions thereof that may in
any way affect the operation or maintenance of the CM. If Company contends that County 1s not
performing maintenance responsibilities, or that County has made any other material changes,
including a change in manner of use, hours of operation for the equipment, permanent changes in
the comfort and service parameters, occupancy or structure of the Facilities, types and quantities
of equipment at the Facilities, then Company shall submit a report to County and upon which the
County and Company shall mutually agree on what, if any, adjustments to Baseline will be
made. If applicable, the Baseline may also be adjusted to reflect: changes in occupied square
footage; changes in energy-consuming equipment; changes in use of the Facilities; and changes
in occupancy census.

Section 11.3 Changes to CM by Company. Notwithstanding anything to the contrary in
this Contract or elsewhere, Company shall at all times have the right, subject to County's prior
written approval, which approval shall not be unreasonably withheld, to change the CM, revise
any procedures for the operation of the equipment or implement other saving actions in the
Facilities, provided that (i) such modifications or additions to, or replacement of the CM, and any
operational changes, or new procedures are necessary to enable Company 1o achieve the savings
at the Facilities; (ii) the County operations are not unfavorably affected; and (ii) any cost
incurred relative to such modifications, additions or replacement of the CM, or operational
changes or new procedures shall be the responsibility of Company. All modifications, additions
or replacements of the CM or revisions to operating or other procedures shall be made by written
amendment to this Contract pursuant to § 255.258 Florida Statutes.
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SECTION 12. PROPERTY/CASUALTY/INSURANCE

Section 12.1 Insurance. Company shall maintain in full force and effect all insurance
coverages customary for companies in it its industry of comparable size, including: (1)
Workmen's Compensation Insurance sufficient to cover all of the employees of Company
working to fulfill this Contract, and (2) Casualty and Liability Insurance for its employees and
the possession, operation, and service of the underlying equipment, until such time as title and
risk of loss 1s transferred to the County for such CM. Contractor The limits of such insurance
shall be not less than $1,000,000 for injury to or death of one person in a single occurrence and
$1,000,000 for injury to or death of more than one person in a single occurrence and $1,000,000
for a single occurrence of property damage. Such Casualty and Liability Insurance policies shall
name County as an additional insured.

Prior to commencement of work under this Contract, Company will be required to
provide County with current certificates of insurance specified above. These certificates shall
contain a provision that coverages afforded under the policies will not be canceled or changed
until at least thirty (30) days' prior written notice has been given to County.

The policies for Bodily Injury and Property Damage Liability Insurance shall be written
to include Contractual Liability Insurance to protect Company against claims from the operations
of subcontractors. Certificates of Company’s insurance containing evidence of the Hold
Harmless Clause protecting the State shall be filed with the State and shall be subject to its
approval for adequacy of protection.

Section 12.2 Damage. Company shall be responsible for (i) any damage to the
equipment to be installed or to any other property on the Facilities and (i1) any personal injury
where such damage or injury occurs as a result of Company's performance under this Contract,
but only to the extent caused by the acts or omissions of Company.

SECTION 13. BOND

Section 13.1 County shall be provided with the following bonds, within 30 days of the
date of this Contract:

(a) Construction Bond: Company shall furnish County a Public Construction Bond, for
the full cost of the project. The Construction Bond shall remain in effect until the CM is
accepted by County. ‘

Section 13.2 Bond Provisions. The following provisioné’shall apply to the bonds in this
Section:

(a) County shall be named as the beneficiary of the bonds. Company's bonds shall
provide that the insurer or bonding company shall pay losses suffered by County directly to
County. Company or its insurer shall provide County thirty (30) days prior written notice of any
attempt to cancel or to make any other material changes in the status, coverage or scope of the
required bond or of Company's failure to pay bond premiums. The cost of bonds shall be
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reflected as a project cost and included in the Conservation Measures to be instalied.

(b) Company shall follow § 255.05 "Bond of contractor constructing public buildings;
form; action by materialmen™ of the Florida Statutes.

(¢) No payments shall be made to Company until the bond is in place as per § 255.05
Florida Statutes.

(d) To be acceptable to County as surety for performance bonds, the surety company
shall:

(i) Have a currently valid Certificate of Authority, issued by the State of Florida,
Department of Financial Services, authorizing it to write surety bonds in the State of Florida

(11) Have a currently valid Certificate of Authority issued by the United States
Department of Treasury under Sections 9304 to 9308 of Title 31 of the United States Code.

(ui) Be in full compliance with the provisions of the Florida Insurance Code

(iv) Have a minimum A. M. Best's (or equivalent rating agency) Policyholder
Rating of A- or Performance Index Rating of VI from A.M. Best's Key Rating Guide.

SECTION 14. EVENTS OF DEFAULT
Section 14.1 The following are events of default under this Contract:

(a) Any failure by either Party to pay any payment required to be paid when due.
County’s failure to pay for reason of Non-Appropriation shall not constitute an event of default,
and shall be governed by Section 6 of this Contract.

(b) Any failure by either Party to observe and perform any material covenant, condition
or agreement on its part to be observed or performed hereunder or under this Contract, other than
as referred to in Clause (a) of this Section.

(c) Company initiates a proceeding in any court, seeking liquidation, reorganization, debt
arrangement, dissolution, winding up, appointment of trustee, receiver, custodian, or the like for
substantially all of its assets, and such proceeding continues undismissed, unstayed and in effect
for a period of 90 consecutive days; or an order for relief is entered in an involuntary case under
the federal bankruptcy laws or other similar laws now or hereafter in effect.

SECTION 15. REMEDIES UPON DEFAULT
Section 15.1 Opportunity to Cure Defaults. Each Party shall have a period of forty (40)

days after being notified of an event of default to cure said default, provided that the Party has
not already failed to cure a default under the terms of this Contract.

17

>1




Section 15.2 Remedies upon Default by Counfy. If a default by County is not cured in
accordance with Section 15.1, Company may, without a waiver of other remedies which exist in
law or equity, exercise all remedies available at law or in equity or other appropriate proceedings
including bringing an action or actions from time to time for recovery of amounts due and unpaid
by County, and/or for damages which shall include all costs and expenses reasonably incurred in
exercise of its remedy.

Section 15.2 Remedies Upon Default by Company. If a default by Company is not cured
in accordance with Section 15.1, County shall have the following remedies in law or equity:

(a) County may exercise any and all remedies at law or equity, or institute other
proceedings, including, without limitation, bringing an action or actions from time to time for
specific performance, and/or for the recovery of amounts due and unpaid and/or for damages,
which shall include all costs and expenses reasonably incurred in exercise of its remedy,

(b) County may take any and all steps necessary to cure Company's default including the
hiring or contracting of third parties to fulfill Company's obligations. In the event County takes
any action to effect such cure, Company shall be obligated to reimburse County for its costs and
expenses pursuant to any applicable County organizational procedures.

SECTION 16. ASSIGNMENT

Section 16.1 Assignment by Company. Company acknowledges that County 1s induced
to enter into this Contract by, among other things, the professional qualifications of Company.
Company agrees that neither this Contract nor any right or obligations hereunder may be
assigned in whole or in part to another firm, without the prior written approval of County, which
shall not be unreasonably withheld; provided Company can without prior approval from County
assign this Contract to its parent or affiliate companies.

Company may, with prior written approval of County, which consent shall not be
unreasonably withheld, delegate its duties and performance under this Contract, and/or utilize
subcontractors, provided that any assignee(s), delegée(s), or subcontractor(s) shall fully comply
with the terms of this Contract. Notwithstanding the provisions of this paragraph, Company
shall remiain jointly and severally liable with its assignees(s), or transferee(s) to County for all of
its obligations under this Contract.

Section 16.2 Assignment by County. County may transfer or assign this Contract and its
rights and obligations herein to a successor or purchaser of the Facilities or an interest therein
subject to the prior written approval of Company. If Company rejects new assignee County will
continue to make the payments associated with the facility or County can pay the remaining
principal on the loan for the equipment installed in that facility. Notwithstanding the foregoing,
County’s rights and responsibilities may be transferred in the event that the County/department
that originally executed this Contract is transferred, moved or absorbed by another governmental
entity to such succeeding entity.
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SECTION 17. ARBITRATION

Any dispute, controversy, or claim arising out of or in connection with, or relating to this
Contract, or any breach or alleged breach hereof, may, upon the agreement of both Parties, be
submitted to and settled by arbitration in the State of Florida, in conformance with the rules of
the American Arbitration Association then in effect for commercial disputes (or at any other
place or under any other form of arbitration mutually acceptable to the Parties).

The expenses of the arbitration shall be borne equally by the Parties to the arbitration, provided
that each Party shall pay for and bear the cost of its own experts, evidence, and counsel.

SECTION 18. REPRESENTATIONS AND WARRANTIES

Section 18.1 Mutual Representations. Each Party warrants and represents to the other

that:

(a) 1t has all requisite power, authority, licenses, permits, and franchises, corporate or
otherwise, to execute and deliver this Contract and perform its obligations hereunder;

(b) its execution, delivery, and performance of this Contract have been duly authorized
by, or are in accordance with, its organic instruments, and this Contract has been duly executed
and delivered for 1t by the signatories so authorized, and it constitutes its legal, valid, and binding
obligation;

(¢) its execution, delivery, and performance of this Contract will not breach or violate, or
constitute a default under any Contract, lease or instrument to which 1t is a party or by which it or
its properties may be bound or affected; or

(d) 1t has not received any notice, nor to the best of its knowledge is there pending or
threatened any notice, of any violation of any applicable laws, ordinances, regulations, rules,
decrees, awards, permits or orders which would materially and adversely affect its ability to
perform hereunder.

Section 18.2 County Representations. County hereby warrants and represents that:

(a) 1t has provided or shall provide timely to Company, all records relating to energy
and/or water usage and energy/water-related maintenance of Facilities requested by Company
and the information set forth therein is, and all information in other records to be subsequently
provided pursuant to this Contract will be true and accurate in all material respects; and

(b) it has not entered into any leases, contracts or agreements with other persons or
entities regarding the leasing of efficiency equipment or the provision of energy/water
management services for the Facilities or with regard to servicing any of the related equipment
located in the Facilities except as disclosed to Company.

Section 18.3 Company Representations. Company hereby warrants and represents that:
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(a) before commencing performance of this Contract it shall have (i) become licensed or
otherwise permitted to do business in the State of Florida, and (i1) provided proof and
documentation of required insurance pursuant to Section 12, and (111) made available, upon
reasonable request, all documents relating to its performance under this Contract, including all
contracts and subcontracts entered into;

(b) it shall use qualified subcontractors and delegees, licensed and bonded in this state to
perform the work so subcontracted or delegated pursuant to the terms hereof;

(c) it 1s financially solvent, able to pay its debts as they mature and possessed of
sufficient working capital to perform its obligations under this Contract.

SECTION 19. MISCELLANEOUS

Section 19.1  Waiver of Liens. Company will obtain and furnish to County a Waiver of
Liens from each vendor, material manufacturer and laborer in the supply, installation and
servicing of each CM. Should liens or claims be filed against the Facilities by reason of
Company's acts or omissions, Company shall cause same to be discharged by bond or otherwise
within ten (10) days after filing.

Section 19.2 Compliance with Law and Standard Practices. Company shall perform its
obligations hereunder in compliance with any and all applicable federal, state, and local laws,
rules, and regulations, in accordance with sound engincering and safety practices, and in
compliance with any County safety rules and practices. Upon discovery of the suspected or real
presence of asbestos or other hazardous matertals, and upon determining the need by the
Company to disturb such asbestos or other hazardous materials as part of the Work, the
Company shall immediately notify the County of such discovery. The County will quickly
endeavor to identify and, if necessary, remove asbestos, following the County’s established
procedure, to the extent necessary for the Company to safely perform its Work or to a further
extent if the County deems necessary or preferable. In no event shall Company take title to such
removal of asbestos or other hazardous materials found while performing Work.

Company shall not use, store, dispose of or otherwise handle any Hazardous Substance
(as defined in 42 U.S.C. Sections 9601, 9603, 6921, 7412, 49 U.S.C. Sections 1802 and 33
U.S.C. Sections 1321 and 1317 as now or hereinafter amended) or Hazardous Material in or on
the Facilities except i a lawful manner and so as not to cause County any cost, loss, obligation
or liability or expose County to any claim or suit with respect to same. "Hazardous Materials"
shall mean petroleum, or any fraction thereof, asbestos, polychlorinated biphenyls, or any other
substance identified ecither as a "hazardous substance”, "hazardous waste", "pollutant",
"contaminant” or other similar term in any applicable federal, state or local law or regulation, as
such law or regulations may be now or hereafter amended. ‘

Section 193 Independent Capacity of Company. The Parties agree that Company, and
any agents and employees of Company, in the performance of this Contract, shall act in an
independent capacity and not as officers, employees, or agents of County.
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Section 19.4 No Waiver. The failure of Company or County to insist upon the strict
performance of the terms and conditions hereof shall not constitute or be construed as a waiver
or relinquishment of either Party's right to thereafter enforce the same in accordance with this
Contract in the event of a continuing or subsequent default on the part of Company or County.

Section 19.5 Severability. In the event that any clause or provision of this Contract or
any part thereof shall be declared invalid, void, or unenforceable by any court having
jurisdiction, such invalidity shall not affect the validity or enforceability of the remaining
portions of this Contract unless the result would be manifestly inequitable or unconscionable.

Section 19.6 Complete Contract. This Contract, including all Schedules, Exhibits and
Appendices attached hereto, when executed, shall constitute the entire Contract between both
Parties and this Contract may not be amended, modified, or terminated except by a written
Contract signed by the Parties.

Section 19.7 Further Documents. The Parties shall execute and deliver all documents
and perform all further acts that may be reasonably necessary to effectuate the provisions of this
Contract.

Section 19.8 Applicable Law. This Contract and the construction and enforceability
thereof shall be interpreted under the laws of the State of Florida.

Section 19.9 Notice. Any notice required or permitted hereunder shall be deemed
sufficient if given in writing and delivered personally or sent by registered or certified mail,
return receipt requested, or delivered to a nationally recognized express mail service, postage
prepaid to the address shown below or to such other persons or addresses as are specified by
similar notice. County’s Contract Manager for this project will serve as liaison for the ongoing
administration of this Contract and the resolution of any problems related thereto.

TO COMPANY: Michael W. Gibson
President
BGA, Inc.
3101 W. Dr. Martin Luther King Jr. Blvd., Suite 110
Tampa, FLL 33607

TO COUNTY: Reinaldo Abrahante
Engineer 3
General Services Administration _
Facilities and Utilities Management Division
200 NW 1" Street
Miami, FLL 33128

Section 19.10 Statutory Notices and Requirements. County shall consider the
employment by Company of unauthorized aliens a violation of Section 274A(e) of the
Immigration and Nationality Act. Such violation shall be cause for unilateral cancellation of this
Contract. An entity or affiliate who has been placed on the public entity crimes list or the
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discriminatory vendor list may not submit a bid on a contract to provide any goods or services to
a public entity, may not submit a bid on a contract with a public entity for the construction or
repair of a public building or public work, may not submit bids on leases of real property to a
public entity, may not be awarded or perform work as a company, supplier, subcontractor, or
consultant under a contract with any public entity, and may not transact business with any public
entity pursuant to limitations under Chapter 287 Florida Statutes.

Wage rates and other factual unit costs supporting the compensation are accurate,
complete, and current at the time of contracting. The original contract price and any additions
thereto will be adjusted to exclude any significant sums by which County determines the contract
price was increased due to inaccurate, incomplete, or noncurrent wage rates and other factual
unit costs. All such contract adjustments must be made within 1 year following the end of this
Contract.

Company warrants that 1t has not employed or retained any company or person, other
than a bona fide employee working solely for Company to solicit or secure this Contract and that
1t has not paid or agreed to pay any person, company, corporation, individual, or firm, other than
a bona fide employee working solely for Company any fee, commission, percentage, gift, or
other consideration contingent upon or resulting from the award or making of this Contract. For
the breach or violation of this provision, County shall have the right to terminate this Contract
without liability and, at its discretion, to deduct from the contract price, or otherwise recover, the
full amount of such fee, commission, percentage, gift, or constderation.

Section 19.11 Public Records. County shall have the right of unilateral cancellation for
refusal by Company to allow public access to all documents, papers, letters, or other material
subject to the provisions of Chapter 119, Florida Statutes and made or received by Company in
conjunction with this Contract. ‘

Section 19.12 Force Majeure. Neither Party will be liable for any default or delay in the
performance of its obligations under this Contract to the extent such default or delay is caused by
fire, flood, earthquake, elements of nature or acts of God; riots, civil disorders, rebellions or
revolutions in the United States; injunctions (provided the injunction was not issued as a result of
any fault or negligence of the party seeking to have its default or delay excused); or any other
cause beyond the reasonable cotitrol of such party (“Force Majeure Events”); provided the non-
performing party and its subcontractors are without fault in causing such default or delay, and
such default or delay .could not have been prevented by reasonable precautions and cannot
reasonably be circumvented by the non-performing party through the use of alternate sources,
workaround plans or other means, including disaster recovery plans. Performance times shall be
considered extended for a period of time equivalent to the time lost because of any such delay,
provided that in the event Company is delayed in its performance by reason of such cause, no
such extension shall be made unless notice thereof is presented by Company to County in writing
within ten (10) business days after the start of the occurrence of such delay, no payment shall be
made by County for any fees or expenses incurred by Company by reason of such delay, and
Company shall use best efforts to perform its obligations during such period of delay, and notify

County of its abatement or cessation.
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IN WITNESS WHEREOF, and intending to be legally bound, the Parties hereto subscribe their
names to this Contract by their duly authorized officers on the date last executed below

COMPANY: COUNTY:
By: By:
[Signature] [Signature]
Title: Title:
(Corporate Seal)
Date: Date:
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Schedule A
Description of Facilities

The North Plant contains 28,644 square feet of improvements, specifically designed and
constructed to operate as a commercial district chiller plant. Initial construction was
completed in 1999. The North Plant was then expanded in 2009. The North Plant
includes the following equipment and/or systems:

PUMPS
TAG CHP-1 CHP-2 CHP-3 CHP-4 CHP-5
Primary Primary Primary Primary Primary
Chilled Chilied Chilled Chilled Chilled
SERVICE Water Water Water Water Water
LOCATION 1st Floor 1st Floor 1st Floor 1st Floor 1st Floor
MANUFACTURER Amstrong | Ammstrong | Armstrong | Armstrong | Armstrong
MODEL/SERIES 4300 4300 4300 4300 4300
SIZE 8x8x10 8x8x10 8x8x10 10x10x13 12x12x13
Vert. Vert. Vert. Vert. Vert.
TYPE inline Intine Inline inline Inline
FLOW (GPM) 1,400 1,400 1,400 2,400 3,000
HEAD (FT.} 75.0 75.0 75.0 75.0 75.0
IMPELLOR SIZE
| {(IN.) 9.68 9.68 9.68 10.33 10.06
MOTOR SIZE (HP) 40 40 40 60 100
SPEED (RPM) 1780 1780 1780 1775 1800
FRAME SIZE 3247C 3247C 324TC 364VPZ
ENCLOSURE DP DP | DP DP oDP
SERVICE FACTOR 1.15 1.15 1.15 1.15 1.15
VOLTS/PH/HZ 460/3/60 460/3/60 460/3/60 460/3/60 460/3/60
INSULATION
CLASS B B B B B
Energy
NEMA EFFICIENCY | 94.1% 94.1% 94.1% Eff. Premium
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Pumps (continued)

TAG CWP-1 CWP-2 CWP-3 CWP-4 CWP-5 CWP-6
Condenser Condenser Condenser Condenser Condenser | Condenser
SERVICE Water Water Water Water Water Water
LOCATION Mezzanine Mezzanine Mezzanine Mezzanine Mezzanine Mezzanine
MANUFACTURER Armstrong Armstrong Armstrong Armstrong Armstrong Armstrong
MODEILJ/SERIES 4300 4300 4300 4300 4300 4300
SIZE 12x12x13 12x12x13 12x12x13 14x14x15 16x16x19 16x16x19 ~
TYPE Vert. Inline Vert. Inline Veri. Inline Vert. Inline Veri. Inline Vert. Inline
FLOW (GPM) 3,510 3,510 3,510 4,800 6,600 6,600
HEAD (FT.) 95.0 95.0 95.0 95.0 100.0 100.0
IMPELLOR SIZE
(IN.) 11.21 11.21 11.21 15.90 17.22 17.22
MOTOR SIZE
(HP) 125 125 125 150 250 250
SPEED (RPM) 1780 1780 1780 1190 1200 1200
FRAME SIZE 405VPZ 405VPZ 405VPZ 445TCZ
ENCLOSURE DP DP DP DP DP DP
SERVICE
FACTOR 1.15 1.15 1.15 1.15 1.15 1.15
VOLTS/PH/HZ 460/3/60 460/3/60 460/3/60 460/3/60 460/3/60 460/3/60
INSULATION
CLASS F F F F B B
NEMA
EFFICIENCY 95.0% 95.0% 95.0% 95.0% Premium Premium
TAG GLYP-1 GLYP-2 GLYP-3 j
SERVICE Glycol Water Glycol Water Glycol Water
LOCATION Mezzanine Mezzanine Mezzanine
MANUFACTURER Armstrong Ammstrong Armstrong
MODEL/SERIES 4300 4300 4300
SIZE 12x12x13 14x14x14 14x14x14
TYPE Vert. inline Veri. Inline Vert. Inline
FLOW (GPM) 4,800 6,100 6,100
HEAD(FT.) 120.0 130.0 130.0
IMPELLOR SIZE
(iN.) 12.69 13.39 13.39
MOTOR SIZE
(HP) 200 250 250
SPEED (RPM) 1780 1800 1800
FRAME SIZE 445VP -
ENCLOSURE DP DP DP
SERVICE
FACTOR 1.15 1.15 1.15
VOLTS/PH/HZ 460/3/60 460/3/60 460/3/60
INSULATION
CLASS F F B
NEMA
EFFICIENCY 95.4% Premium Premium
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Pumps (Continued)

TAG ICEP-1 ICEP-2 {CEP-3
SERVICE Ice Water Ice Water lce Water
LOCATION Mezzanine Mezzanine Mezzanine
MANUFACTURER Armstrong Ammstrong Armstrong
MODEL/SERIES 4300 4300 4300
SIZE 12x12x13 12x12x13 12x12x13
TYPE Vert. Inling Vert. Inline Vert. Inline
FLOW (GPM) 3,200 3,200 3,200
HEAD (FT.) 85.0 85.0 85.0
IMPELLOR SIZE
{IN.) 10.68 10.68 10.55
MOTOR SIZE
(HP) 100 100 100
SPEED (RPM) 1785 1785 1800
FRAME SIZE 404VPZ 404VPZ
ENCLOSURE DP DP DP
SERVICE
FACTOR 1.15 1.15 1.15
VOLTS/PH/HZ 460/3/60 460/3/60 460/3/60
INSULATION
CLASS F F B
NEMA
EFFICIENCY 95.4% 95.4% Premium
TAG DCHW-1 DCHW-2 DCHW-3
Distrnibution Distribution Distribution
Chilled Chilled Chilted
SERVICE Water Water Water
LOCATION 1st Floor 1st Floor 1st Floor
MANUFACTURER Armstrong Armstrong Amstrong
MODELJ/SERIES 4300 4300 4300
SIZE 12x12x17 12x12x17 12x12x17
TYPE Vert. Inline Vert. Inline Vert. Inline
FLOW (GPM) 3,200 3,200 3,200
HEAD (FT.) 250.0 250.0 250.0
IMPELLOR SIZE
{IN.) 16.06 16,06 16.06~
-MOTOR SIZE
HP) 350 350 350
SPEED (RPM) 1775 1775 1775
FRAME SIZE 449TCZ 449TCZ 449T1CZ
ENCLOSURE DP DpP DpP
SERVICE
FACTOR 1.15 1.15 1.15
VOLTS/PHIHZ 460/3/60 460/3/60 460/3/60
INSULATION Invertor Invertor Invertor
CLASS Duty BPuty Duty
NEMA -
EFFICIENCY 95.0% 95.0% 95.0%
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Pumps (continued)

TAG AB-1 AB-2 AB-3 AB-4
Ice Tank 1 lce Tank 1 Ice Tank 2 Air | lce Tank 2 Air
SERVICE Alr Blower Air Blower Blower Blower
LOCATION 1st Floor 1st Floor 1st Floor 1st Floor
MANUFACTURER Tuthill Tuthil!
MODEL/SERIES Competitor + Competitor +
SIZE 4002-221.2 4002-221.2
TYPE
FLOW (GPM)
HEAD (FT.)
IMPELLOR SIZE
(IN.)
MOTOR SIZE
(HP) 15 15 15 15
SPEED {RPM) 1760 1760
FRAME SIZE 254T 2547
ENCLOSURE TE TE
SERVICE
FACTOR 1.15 1.15
VOLTS/IPHIHZ 460/3/60 460/3/60 460/3/60 460/3/60
INSULATION
CLASS F F
NEMA
EFFICIENCY
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COOLING TOWER SCHEDULE

| NEMA EFFICIENCY |

TAG CT-1 CT-2 CT-3 CT-4
Condenser
SERVICE Condenser Water Condenser Water Condenser Water Water
LOCATION Roof Roof Roof Roof
MANUFACTURER Ceramic Ceramic CCS Solutions CCS Solutions
UL-2630-125- UL-2630-125- 2FT-2830-125-P5IL | 2FT-2830-125-
MODEL/SERIES 12P3FM 12P3FM FM P5IL FM
SIZE 26, X 30 26, X 30’ 28 X 30’ 28' X 30’
FLOW (GPM) 6,000 6,000 6,000 6,000
PUMP HEAD (FT) 16.0 16.0 18.0 18.0
HWT (F) 95.0 95.0 95.0 95.0
CWT (F) 85.0 85.0 85.0 85.0
WBT (F) 79.0 79.0 79.0 79.0
FAN MODEL NO. 18-7-33F33M80 18-7-33F33M80 APT-22H-9 APT-22H-9
NO. OF FAN
BLADES 7 7 9 9
FAN DIAMETER (FT) 18.0 18.0 22.0 22.0
FAN SPEED (RPM) 225 225 167 167
FAN TIP SPEED
(RPM) 12,370 12,370 11,521 11,521
FAN PITCH 7 Deg. 7 Deg. 11.2 Deg. 11.2 Deg.
GEAR BOX MODEL Amarilio 1110 Amarilio 1110 Amarillo 1110 Amarillo 1110
-GREAR RATIO 8:1 8:1 10.5: 1 10.5:1
MOTOR SIZE (HP) 125 125 125 125
SPEED (RPM) 1800/900 1800/900 1750 1750
FRAME SIZE 445T 445T 4447 444T
ENCLOSURE TEFC TEFC TEFC TEFC
SERVICE FACTOR
VOLTS/PH/HZ 460/3/60 460/3/60 460/3/60 460/3/60
INSULATION CLASS F E F F
'Pr_emium Premium Premium Premium
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Chillers

TAG ECH-1 ECH-2 ECH-3 ECH-4
SERVICE Chilled Water Chilled Water Chilled Water Chilled Water
LOCATION 1st Floor 1st Floor 1st Floor 1st Floor
MANUFACTURER York York York York
YKHHGDJ2-
MODEL/SERIES DBDS YKHHGDJ2-DBDS YKHHGDJ2-DBDS YKWPW4K7-DKGS
SIZE (TONS) 1,166 1,166 1,166 2,500
EVAPORATOR
FLOW (GPM) 1,400 1,400 1,400 3,000
EVAPORATOR
HEAD (FT) 20.3 20.3 20.3 27.9
EVAPORATOR
EWT (F) 56.0 56.0 56.0 56.0
EVAPORATOR
LWT (F) 36.0 36.0 36.0 36.0
CONDENSER
FLOW (GPM) 3,500 3,500 3,500 7,050
CONDENSER
HEAD (FT) 22.2 222 222 21.4
CONDENSER EWT
| (F) 85.0 85.0 850 85.0
CONDENSER LWT
F) 94.5 94 .5 94.5 95.0
EEFRIGERANT R-134A R-134A R-134A R-134A
REFRIGERANT
WEIGHT (LBS.) 2,455 2,455 2,455 7,871
KW 831 831 831 1,599
KW/Ton 0.713 0.713 0.713 0.640
FLA 133 133 133 250
LRA 960 960 960 1,608
SHAFT (HP) 1,064 1,064 1,064 2,063
SPEED:«(RPM) ‘
FRAME SIZE
ENCLOSURE
SERVICE FACTOR
VOLTS/PH/HZ 4160/3/60 4160/3/60 4160/3/60 4160/3/60
INSULATION
CLASS .
NEMA
EFFICIENCY
]
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Chillers (continued)

TAG GCH-1 GCH-2 GCH-3
SERVICE Glycol - Ice Tank Glycol - Ice Tank Glycol - Ice Tank
LOCATION 1st Floor 1st Floor 1st Floor
MANUFACTURER York York York
MODEL/SERIES YSNNNNS7-TBA YSFBFAS5-CSDS YKSVSSK4-DHGS
SIZE (TONS) 850 430 1,580
EVAPORATOR
FLOW (GPM) 3,200 1,600 6,000
EVAPORATOR
HEAD {FT) 38.7 20.1 314
EVAPORATOR
EWT (F) 31.5 31.6 31.6
EVAPORATOR LWT
(F) 25.0 25.0 25.0
CONDENSER
FLOW (GPM) 2,950 1,450 5,400
CONDENSER HEAD
(FT) 10.6 9.6 22.4
CONDENSER EWT
(F) 80.0 80.0 83.0
CONDENSER LWT
{F) 88.4 88.7 91.5
REFRIGERANT R-22 R-22 R-134A
REFRIGERANT
WEIGHT (LBS.) ? 2,000 4,410
KW 696 360 1,252
KW/Ton 0.819 0.837 0.792
FLA 108 55 195
LRA 755 399 1,441
SHAFT (HP) 891 459 1,614
SPEED (RPM)
FRAME SIZE
ENCLOSURE
SERVICE FACTOR B |
 VOLTS/PH/HZ 4160/3/60 4160/3/60 4160/3/60
INSULATION
CLASS

NEMA EFFICIENCY
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The Central Support Facility Plant (CSF) chilled water system serves the following
nine buildings:

Courthouse Center Miami-Dade County Courthouse
Cultural Center 140 W. Flagler

Hickman Building Stephen P. Clark Center (111 Building)
Central Support Facility Carol Daycare Center

Overtown Transit Village 1
The chilled water equipment within the CSF plant includes four electric centrifugal

chillers that support the normal operation of the CSF plant and one (smaller
capacity) emergency unit that does not operate during normal conditions.

31

A



Schedule B
Conservation Measures to Be Installed by Company

Facility Names:

Miami District Cooling Plant (North Plant) and the Central Support Facility
Plant (CSF)

Address:

1110 NE 1* Avenue
Miami, FL 33142

Owned by the
State or Leased?

Owned

Company will provide:

e Expansion of the existing Miami District Cooling Plant (North Plant) to its full planned
capacity, including installation of various equipment detailed later in this Schedule B.

+ Interconnection of the two existing loops so that the entire system can be operated in the
most reliable and efficient manner possible.

e Operation and maintenance of the North Plant during the period that this project is
constructed, and for a period of sixty (60) days from Acceptance of the CM by the
County. Company shall train County’s personnel during this sixty-day period to ensure
proper transition of the operation of the North Plant and CSF Plant to County personnel.

e Full commissioning of the operation of the CM, as well as testing and balancing of the
primary flows for the entire expanded loop for a full year, and for each operating season
(peak, low and shoulder), in accordance with Schedule L.

* Provision of a 900 ton water cooled centrifugal chiller, located in the future expansion

- bay (chiller 6) of the existing CSF Plant. The chiller will be provided by Company with
rented matching condenser and chilled water return and supply water headers and will
utilize the existing ceramic cooling tower. The 460 volt/3 phase power for the chiller and
pumps will be provided from an existing switchgear room. Such temporary chiller will be
in place for as long as necessary, with all such related costs already included in the
Contract Cost.

CM — 1. Interconnection of the North Plant and the CSF Plant with a 24-inch main from the
corner of OTV-1 Building, on NW 8" Street side, and N. Miami Avenue and NW 8" Street
(adjacent to the Terremark Building). This will allow the two plants to operate together to
optimize system operation based upon unit efficiency, thermal storage benefits, and utility rates.
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The general pipe routing is presented in Figure No. 1.

The location of the heat exchanger will be within the Terremark mechanical room. The size of
the heat exchanger is limited by maximum chilled water flow of 10,000 gpm (at 10 {ps) in the
existing 20-inch piping supply to the Overtown Transit Villages.

CM-1 includes two new 1,500 ton chillers to replace two existing 1,500 ton chillers in the CSF
Plant and a temporary 900 ton rental chiller in the short term to address the deficient redundancy
of installed capacity with the addition of the OTV-2 cooling load. This capacity will allow the
interconnected system to operate without the use of the existing R-11 units.

In general this CM-1 reduces on-peak energy costs by serving a significant portion of the CSF
load from the North Plant thermal storage system. The off-peak energy costs are reduced by
utilizing the more efficient North Plant standard duty chillers at an electric rate lower than the
CSF Plant.
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FIGURE NO. |
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LISTING OF EQUIPMENT TO BE INSTALLED

i

PROJECT NAME

DATE:

BGA INC. 26-Apr-2010
DISTRICT CHILLER PLANT FULL SCALE EXPANSION ETIMATE PREPARED B
ADDRESS PA, BG
MIAMI, FL ENGINEER
BGA, Inc.

BID DOCUMENTS

CUSTOMER CONTACT NAME/PHONE NUMBER

Michael Gibson/(813) 375-3382

N/A

DESCRIPTION [ uNT | QrY UNIT] QTY ] DESCRIPTION UNIT QTY UNIT Qry
North Plant CSF Plant
ECH Chiller {2500 Tons 56/36) EA 1 EA 1 Chilter Demolition LS 1 EA 2
GCH Chiller {1580 Tons 32/25) EA 1 EA 1 1500 Ton Centrifugat Chifler EA 2 EA 2
Tower Celis-2K Tons/Celt EA 2 Ton 4000 Misc. pipe, fittings, etc. LS 2 LS 2
CHWP Pump 100 HP EA 1 HP 100 Bypass pipe fittings, etc. s 1 Ls 1
CWP Pump 250 HP EA 4 HP 1000 crane LS 2 EA 2
DCHWP Pump 350 HP EA 1 HP 350 Refrigerant monitor & alarms EA 1 EA 1
ISTP Pump 200 HP EA 2 HP 400 Exhaust system allowance LS 1 LS 1
BAC ice Banks Vault 1 Vault 1 75 HP tower fan molors EA 2 EA 2
Plate & Frame HX- 2575 GPM EA 2 GPM 7812 75 HP tower fan VFDs EA 2 EA 2
Plant Piping LOT 1 LOT 1 Controls EA 1 EA 1
Domestic Booster Pump EA 1 EA 1 Electrical EA 1 EA 1
16" Concrete Equipment Pad SF 430 SF 430 T&B EA t EA 1
Tower Structural Steel (See Sch.} EA 2 EA 2 Connection / Miscellaneous
Roofing 10T 1 24"CHW Dislribution Pipe LF 1000 LOT 1000
Initial Glycol Charge (Propolyne) GAL 13,760 | GAL 13760 Controls - plant interfacing EA 1 EA 1
Siemens Controls Expansion LS 40000 LOT 1 Building Delta Tcontrols EA 1 EA 1
Taxi Stand - Road Work Ls 50000 LS 1 Plant Modernization EA 1 EA 1
crane LS 2 EA 2 CSF Rental Chiller EA 1
&8 EA 1 EA 1
New switchgear G EA 1 EA 1
4160 Volt Cable in Tray LF 400 LF 400
CHP Pump RVSS EA 2 EA 2
CWP Pump Motor & VFD EA 4 EA 4
CT Fan VFD/Discannect EA 2 EA 2
Glycotl Pump RVSS EA 1 EA 1
CT-1/2 mator and VFD EA 2 EA 2
DCHW Pump VFD EA 1 EA 1
Pump Power Wire in conduil LF 4000 LF 4000
CHP Pump Power wire in conduit LF 280 LF 280
Tower Fan Wire/Conduit LF 250 LF 250
Aeration Biowers Starter/Wire/Condd EA 2 EA 2
Exist Swbd breakers EA 8 EA 8
Chilter Oif Pump Breakers EA 2 EA 2
Chiiler Oil Pump Wire/Conduit LF 120 EA 120
Lightning Protection - 16 Air Stations| LOT 1 [10)1 1
Upgrade 4160V Swgr with CL fuses | EA 3 EA 3
Upgrade Swbd 1o 100 KAIC EA 1 EA 1
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AHUs AND THEIR ASSOCIATED DISTRIBUTION PUMPS
FOR CHILLED WATER TEMPERATURE CONTROL

Building

Daycare

e AHU-1
e AHU-2
e AHU-3
e AHU-4

Hickman

e AHU-1
e AHU-2
e AHU-3
e AHU-4
e AHU-5

Flagler

e AHUI-1 (#25)
e AHUI-2 (#26)
e AHUI-3 (A&B)
e AHU-8

e AHU-9

e AHU-10

e AHU-11

e AHU-12

e AHU-13

e AHU-14

e AHU-15

e AHU-16

SPClark

e AHU-1

e AHU-2

e AHU-3

e AHU-4

e AHU-5 -
e AHU-6

e AHU-7

e AHU-8

e AHU-9

e AHU-10/11
e AHU-12/14
e AHU-13
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o AHU-135
o AHU-16
o AHU-17
o AHU-18

Cultural Center

e AHU-I (lib pent)

e AHU-2 (lib pent)

e AHU-3 (lib theater)
e AHU-4 (Iib base)

e AHU-5 (art theater)
o AHU-6 (art pent)

o AHU-7 (history)

Court Center

e AHU-I (arrive)
e AHU-2 (mezz)
e AHU-3

o AHU-4

o AHU-5

o AHU-6

e AHU-7

o AHU-8

o AHU-9

e AHU-10

o AHU-1!

e AHU-I12

e AHU-13

e AHU-14

o AHU-I5

o AHU-16

- = AHU-17

e AHU-19 (pent)
e AHU-20 (pent)
e AHU-21 (pent)
e AHU-22 (maint)

OVII]
e To be added

OVI
e To be added




Schedule C
Savings Guarantee

Company guarantees that, during each Guarantee Year during the Guarantee Period, the CM
shall be capable of producing Guaranteed Savings in an amount equal to or greater than Annual
Guaranteed Savings for such Guarantee Period, subject to County’s proper operation and
maintenance of the Facilities, adjustments which the Company is entitled to make per the terms
of the Agreement, and all other terms of this Savings Guarantee.

Exhibits or other attachments referenced in this Schedule C are hereby incorporated by reference
into this Savings Guarantee. The following initial capitalized terms in this Savings Guarantee
have the meaning set forth below.

1. DEFINITIONS

When used in this Agreement, the following capitalized words shall have the meanings ascribed
to them below:

“Energy Costs” may include the cost of electricity and fuels to operate HVAC equipment,
facility mechanical and lighting systems, and energy management systems, and the cost of water
and sewer usage, as applicable.

“Facilities” shall mean those buildings where the energy and operational cost savings will be
realized.

“Guarantee Period” is defined as the period beginning on the first (1st) day of the First
Guarantee Year and ending on the last day of the final Guarantee Y ear.

“Guarantee Year” is defined as the First Guarantee Year and each of the successive twelve (12)
month periods commencing on the anniversary of the Commencement Date.

“Guaranteed Savings” i1s defined as the amount of avoided Energy and Operational Costs
necessary to pay for the cost of the CM incurred by County in each Guarantee Year as identified
in Section 3.1 hereof.

“Measurement and Verification Plan” (M&V Plan) is defined as the plan providing details on
how the Guarantee Savings will be verified.

“QOperational Costs” shall include the cost of operating and maintaining the Facilities, such as,
but not limited to, the cost of inside and outside labor to repair and maintain the CM, the cost of
custodial supplies, the cost of replacement parts, the cost of deferred maintenance, and the cost
of new capital equipment. .

“Option A” is a verification approach that is designed for projects in which the potential to
perform needs to be veritied, but the actual performance can be stipulated based on the results of
the “potential to perform and generate savings” verification and engineering calculations.

Option A involves procedures for verifying that:

e Baseline conditions have been properly defined; and
e The equipment and/or systems that were contracted to be installed have been installed;
and
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s The installed equipment components or systems meet the specifications of the contract in
terms of quantity, quality, and rating; and '

» The installed equipment is operating and performing in accordance with the
specifications in the contract and meeting all functional tests; and

s The installed equipment components or systems continue, during the term of the contract,
to meet the specifications of the contract in terms of quantity, quality and rating, and
operation and functional performance.

“Term” shall have the meaning as defined in Section 2 hereof.

“Total Guarantee Year Savings” is defined as the summation of avoided Energy and
Operational Costs realized by Facilities in each Guarantee Year as a result of the Work provided
by Company.

2. TERM AND TERMINATION

2.1 Guarantee Term.

The Term of this Guarantee Period shall commence on the first (1st) day of the month
following the Commencement Date pursuant to this Agreement and shall terminate at the end
of the Term unless terminated earlier as provided for herein.

2.2 Guarantee Termination.

Should this Agreement be terminated in whole or in part for any reason prior to the end of the
Term, the Guaranteed Savings for the Guarantee Year in which such termination becomes
effective shall be prorated as of the effective date of such termination, with a reasonable
adjustment for seasonal fluctuations in Energy and Operational Costs, and the Guaranteed
Savings for all subsequent Guarantee Y ears shall be null and void.

3. SAVINGS GUARANTEE

-3-1 Guarantee Savings.

Company guarantees to County that the identified Facilities will realize the total energy and
operational cost avoidance through the combined value of-all CM over the Term of the
Agreement. In no event shall the Savings Guarantee provided herein exceed the total
installation, maintenance, and financing costs for the CM under this Agreement.
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3.1.1 Additional Savings.

Additional energy and/or operational cost avoidance that can be demonstrated as a result of
Company’s efforts that result in no additional costs to County beyond the costs identified in
this Agreement will be included in the guarantee savings reconciliation report for the
applicable Guarantee Y ear(s).

3.2 Savings Reconciliation Documentation.

Company will provide County with a guarantee savings reconciliation report after each
Guarantee Year in accordance with Section 5.3. County will assist Company in generating
the savings reconciliation report by providing Company with copies of all bills pertaining to
Energy Cost together with access to relevant records relating to such energy costs. County
will also assist Company by permitting access to the Facilities, any maintenance records,
drawings, compliance records or other data deemed necessary by Company to generate the
said report. Data and calculations utilized by Company in the preparation of its guarantee
cost savings reconciliation report will be made available to County, along with such
explanations and clarifications as County may reasonably request.

3.2.1 Guarantee Savings Reconciliation.

Guarantee Savings will be determined in accordance with the methodology(s), operating
parameters, formulas, and stipulated/constants as described below and/or defined in Schedule
E and/or additional methodologies defined by Company that may be negotiated with County
at any time.

For each CM, Company will employ an M&V Plan, which may be comprised of any or all of
the following elements:

1. Pre-retrofit model of energy consumption or demand
2. Post retrofit measured energy consumption

3. Post-retrofit measured demand and time-of-use

4. Post-retrofit energy and demand charges

5. Sampling plan
6. Stipulated Values

The value of the energy savings will be dertved from the measured data and engineering
formulae included in Schedule E, and the applicable energy charges during each Guarantee Y ear.

In some cases, energy usage and/or demand will be calculated from measured variables that
40
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directly relate to energy consumption, demand or cost, such as, but not limited to, measured
flow, temperature, current, voltage, enthalpy or pressure.

4. OWNER CONTROLLED VARIABLES

4.1 For the purposes of this Savings Guarantee, the County represents, warrants, and
agrees to adhere to, follow and implement the maintenance procedures and methods of operation
recommended in the Equipment manufacturers™ Maintenance Manuals. common and
recommended industry practices, and other mutually agreed maintenance procedures. The
County further represents, warrants and agrees to protect against and replace in the event of any
casualty, and not to undertake any changes which would adversely affect or reduce the
Guaranteed Savings (“Changes”).

4.2 In the event of any failure of the County to abide by Section 4.1 of this Savings
Guarantee or in the event of any Changes, the County agrees to notify the Company in writing
within five (5) business days of any actual, anticipated or intended variation that would reduce
the Guaranteed Savings, whether before substantial completion or during the Guarantee Period.
Upon receipt of such notice, or in the event that Company independently learns of any such
variations, Company shall be entitled to adjust the Guaranteed Savings appropriately.

43 This Savings Guarantee is based on M&V Option A as detailed in this Guarantee.
S. UTILITY BILLS

5.1 This Savings Guarantee and the Guaranteed Savings in any M&YV Plan report is
not a representation, guarantee or warranty that the actual dollar amount of utility bills of the
County will be reduced or lower than before, as so many other factors affect utility bills. This 1s
only a guarantee that the Total Guaranteed Savings will meet or exceed the Guaranteed Savings
during each respective annual measurement period during the Guaranteed Savings Period if the
CM 1s operated and maintained by the County as required by this Contract. As the County has
sole custody and control over the CM, the Company is permitted to adjust the Total Guaranteed
Savings, as allowed under this Contract.

6. EXCLUSIVE REMEDIES OF COUNTY

6.1 Prior to the delivery of any Annual Reconciliation repoft, in the event that such
Annual Reconciliation report would indicate that the CM will otherwise fail to produce
Guaranteed Savings in an amount at least equal to the Total Guarantee Y ear Savings for such
annual period (and such situation is not caused by the County’s failure to operate the CM per this
Contract), the Company may, on one or more occasions, take action to cause the Guaranteed
Savings to equal or exceed the Total Guarantee Year Savings, including but not limited to fine
tuning the CM, the addition of implementation methods, operation methods or energy
conservation measures which would increase the Guaranteed Savings. In any such remedy case,
the Company shall provide the County with notice of any such activity including an Annual
Reconciliation report, which will provide the approprate details. Any such actions shall not
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adversely impact facility operations nor umpede on normal facility functionality.

6.2 If after taking the actions described above (which the Company shall describe to
the County in the Annual Reconciliation report) and performing any follow up which the
Company deems necessary, such Annual Reconciliation report still indicates that the Guaranteed
Savings in such Annual Reconciliation report is not at least equal to the Total Guarantee Year
Savings amount for such period, then the Company shall pay to the County an amount equal to
the difference for such respective annual period between the Guaranteed Savings amount and the
Total Guarantee Year Savings amount in such Annual Reconciliation report. This shall only be
for the then current Annual Reconciliation report and shall not affect any prior or any future
annual Annual Reconciliation report. The County agrees not to offset, deduct, set-off, withhold
or delay any payment due under the Contract. This is the County’s sole and exclusive remedy
under this Savings Guarantee, and no other rights or remedies are granted.

6.3 THE COMPANY SHALL NOT BE RESPONSIBLE FOR INCIDENTAL,
INDIRECT, PUNITIVE OR CONSEQUENTIAL DAMAGES, INCLUDING BUT
WITHOUT LIMITATION, PROPERTY DAMAGE RESULTING FROM, OR RELATED
TO THE CONTRACT OR THE CM (INCLUDING BUT NOT LIMITED TO THE
MALFUNCTION OR MISOPERATION THEREOF), BODILY INJURY, MENTAL
ANGUISH, MENTAL INJURY OR DISEASE, LLOSS OF PROFITS AND GOODWILL,
REGARDLESS OF THE CAUSE OR BASIS OF SUCH ACTION, WHETHER IN
STRICT LIABILITY, CONTRACT, TORT OR OTHERWISE.

IN WITNESS WHEREOF, and intending to be legally bound, the parties hereto subscribe
their names to this Contract by their duly authorized officers on the date first above written.
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ATTACHMENT I

SUMMARY OF STIPULATED/CALCULATED SAVINGS

The savings identified below shall be stipulated/calculated savings which are mutually agreed by
County and the Company, but will not be specifically measured. The stipulated/calculated
savings shall be deemed to increase during each year of the Savings Guarantee Term by the
annual escalation percentages set forth below, with such escalation being annually compounded
upon the immediately preceding year escalated rate.

Source of Savings First Year Savings Annual Escalation

(non-escalated)

Operating Savings $981,146.00 None
Capital Cost Avoidance $200,000.00 3%
Savings
Total Calculated Savings: $1,181,146.00
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ATTACHMENT 2

Annual Guaranteed Savings Allocation

Stipulated/ Guaranteed
Savings Guarantee Measured Avoided Capital | Stipulated Operational Energy Cost
Term Year Savings Cost Savings Savings Savings
1 $370,500.00 $ 981,146.00 $200,000.00 $1,551,646.00
2 $381,615.00 $ 981,146.00 $206,000.00 $1,568,761.00
3 $393,063.00 $ 981,146.00 $212,180.00 $1,586,389.00
4 $404,855.00 $ 981,146.00 $218,545.00 $1,604,546.00
5 $417,001.00 $ 981,146.00 $225,102.00 $1,623,249.00
6 $429,511.00 $ 981,146.00 $231,855.00 $1,642,512.00
7 $442,396.00 $ 981,146.00 $238,810.00 $1,662,352.00
8 $455,668.00 $ 981,146.00 $245,975.00 $1,682,789.00
9 $469,338.00 $ 981,146.00 $253,354.00 $1,703,838.00
10 $483,418.00 $ 981,146.00 $260,955.00 $1,725,519.00
11 $497,921.00 $ 981,146.00 $268,783.00 $1,747,850.00
12 $512,859.00 $ 981,146.00 $276,847.00 $1,770,852.00
13 $528,244.00 $ 981,146.00 $285,152.00 $1,794,542.00
14 $544,092.00 $ 981,146.00 $293,707.00 $1,818,945.00
15 $560,414.00 $ 981,146.00 $302,518.00 $1,844 078.00
TOTALS $6,890,895.00 { $ 14,717,190.00 $3,719,783.00 $25,327,868.00
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Upon each anniversary of the Commencement Date during the Savings Guarantee Term, the

Attachment 3

Annual Reconciliation Report

Company shall provide the Annual Reconciliation report to County. In the Annual
Reconciliation report, the Company shall calculate the Guaranteed Savings and shall report to

County such amount (and shall detail any excess savings where the Guaranteed Savings exceed
the Total Guaranteed Savings) during the preceding year.

Annual Guaranteed and Excess Savings Allocation

Savings Measured Stipulated/ Stipulated Actual Annual Excess
r?eu::;a;{]zz‘; Savings Opera.tional A.voided Savings glr:rrgaynées;it Savings
Savings Capital Costs Savings

1 $370,500.00 | $ 200,000.00 $981,146.00 $1,551,646.00

2 $381,615.00 S 206,000.00 $981,146.00 $1,568,761.00

3 $363,063.00 | $ 212,180.00 $981,146.00 $1,586,389.00

4 $404,855.00 | $ 218,545.00 $981,146.00 $1,604,546.00

5 $417,001.00 | $ 225,102.00 $981,146.00 $1,623,249.00

6 $429,511.00 | $ 231,855.00 $981,146.00 $1,642,512.00

7 $442,396.00 | S 238,810.00 $981,146.00 $1,662,352.00

8 $455,668.00 | S 245,975.00 $981,146.00 $1,682,789.00

9 $469,338.00 | § 253,354.00 $981,146.00 $1,703,838.00

10 $483,418.00 | $ 260,955.00 $981,146.00 $1,725,519.00

11 $497,921.00 | $ 268,.783.00 $981,146.00 $1,747,850.00

12 $512,859\;00 '$ 276,847.00 $981,146.00 $1,770,852.00

13 $528,244.00 | $ 285,152.00 | $981,146.00 $1,794,542.00

14 $544,092.00 | $ 293,707.00 $981,146.00 $1,818,945.00

15 $560,414.00 | S 302,518.00 $981,146.00 _ $1,844,078.00

Totals $6,890,895.00 | $3,719,783.00 | $14,717,190.00 $25,327,868.00
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Schedule D
Compensation to Company and Deliverables

Total Compensation for the CM is as follows:

CM COST

Expansion and Interconnection of the two existing chilled $20,310,546.00*
water loops

[Payments to Company during construction are anticipated to be based on major milestones
achieved and in accordance with the construction schedule. The first payment to Company
would be 20% of the total cost, to allow for mobilization and ordering equipment. The
remaining 80% of the total cost would be spread throughout the 18-month construction period
and paid in accordance with the milestones achieved. Such milestones will be established after
Contract execution and as agreed to mutually by the Parties. In addition, County’s Project
Management Fee of 1% of the Cost (as defined in the Project Economic Analysis in the
Investment Grade Audit) will be retained by the County, in quarterly increments throughout
construction.|

The overall project cashflow 1s shown in the Project Economic Analysis contained in the
Investment Grade Audit. It is based upon an indicative rate reflecting the market conditions as of
May 18, 2010. The rate is subject to change based upon market conditions, formal lender quotes
and final lender approval of the transaction. Final rate will be set upon receipt of lender
commitment and confirmation of a closing date.

It is understood by both Parties that if: (a) the terms of the financing vehicle are substantively
different than the previous financing vehicle model used in the Project Economic Analysis in the
Investment Grade Audit and such terms are not reasonably acceptable to County or {b) a lender
willing to provide a financing vehicle for the Term of the Guarantee reasonably acceptable to the

“County-cannot be located, the County or Company may choose not to proceed with this Contract,
at-which time the County and Company will be freed of any costs incurred in connection with
this Contract.

*Company 1s in the process of preparing the paperwork necessary for the County to receive a
rebate estimated to be $1,742.400.00 from Florida Power & Lighi (the *“Utility”). Company is
responsible for the rebate submittal and the analysis, reporting, testing and commissioning as
required by the Utility in connection with the rebate submittal. Company shall not commence
construction until such rebate has been pre-approved by the Utility. Final approval by the Utility
will occur after Company completes testing and commissioning on the tanks. The Cost, less the
actual approved rebate amount as determined by the Utility after testing and commissioning of
the tanks, will be paid for by County utilizing a combination of a capital buydown by the County
and/or 3" party financing.
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Schedule E
Savings Calculation Formula

Cost Savings under this Contract shall be determined according to the following formula:
Cost Savings = (Baseline Costs — Post Installation Costs) = Adjustments
The following definitions and methodologies shall apply:

A Baseline Costs. The estimated costs of fuel, energy or water consumption or wastewater
production that would have been incurred in the CM had not been installed or implemented.
Baseline Costs shall be the product of (1) the Baseline amounts set forth in Exhibit H; and (i1) the
utility rates.

B. Post-Installation Costs. Post-Installation Costs shall be the cost of fuel, energy or water
consumption or wastewater production resulting from the installation and implementation of the
CM. Post-Installation Costs shall be the product of actual measurable savings together with the
stipulated operation and maintenance and capital cost avoidance cost savings resulting from the
implementation and installation of the CM. These cost savings have been negotiated and agreed
upon by the parties and there is no need to verify the agreed savings.

C. Adjustments. § 489.145 (4)c Florida Statutes, requires that any Baseline adjustments
must be specified in the contract. The parties agree that Baseline adjustments are authorized
only to the extent authorized in section 11 and/or Schedule G (Baseline) of the Contract.

Other. The parties acknowledge that § 489.7145, Florida Statutes, requires the following:

1. County is to confirm & document estimated avoided operation, maintenance costs, if
any.

2. County i1s to verify & document that the funds used for payments were appropriated for
energy.

3. County is to document that savings are calculated from the date of installation of each
measure. (§ 489.145 (4)(c)) Florida Statutes.

4. County 1s to docurnent that costs of installation are less than calculated savings based
on life cycle cost calculations based on § 255.255. (§ 489.145(4)(c)) Florida Statutes.

5. County is to document that calculating the life cycle costs excludes grants rebates or
capital funding (§ 489.145(4)(g)) Florida Statutes.
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Schedule F
Construction and Installation Schedule

A Construction and Installation Schedule with Start and Finish dates will be established by
Company once the Contract has been approved by the Board of County Commissioners.
Company antictpates an eighteen (18) month construction period, from the commencement of
the work through Final Acceptance.
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Schedule G
Baseline

ECM BASELINE (New loads and Replace
CSF w/ 4-2,050 TON UNITS)

THERMAL | ENERGY SYSTEM ENERGY

OUTPUT USE EFFICIENCY COST

(10° t-hrs) {(MWH) {(KW/TON) (%)
ON-PEAK | CSF CHILLER SYSTEM 8,545 7,589 0.89 1,200,000
ICE MELT/BUILD 6,288 6,827 1.09 680,000
NORTH PLANT CHILLERS —
SUBTOTAL 14,833 14,416 0.97 1,880,000
OFF-PEAK | CSF CHILLER SYSTEM 17,693 15,551 0.88 1,190,000
NORTH PLANT CHILLERS 16,103 14,249 0.88 990,000
SUBTOTAL 33,795 29,800 0.88 2,180,600
TOTAL 48,629 44,216 0.91 4,060,000
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Schedule H
Standards of Comfort

The Equipment will be maintained and operated in a manner that will provide the same
Standards of Comfort for cooling for its customers that is currently being provided by the North
Plant and the CSF Plant. If the Company anticipates that any of the work involving the CM may
cause disruption to the services currently being provided by the North Plant and/or the CSF
Plant, Company must first get prior written approval from the County’s representative before
proceeding with the work that would cause such disruption.

1. The heat exchanger installed in the Terramark Building that interconnects the North Plant
to the CSF Plant would be sized to transfer approximately 5,000 tons from the ice storage
system (Fed from the North Plant) to the standard chilled water system (CSF Loop).

2. The following are the general conditions for the heat exchanger:

Entering Leaving
Water Water Water
Waterside Flow Temp Temp

(gpm) (°F) (°F)

36°F side (North 7.100 36 53

Plant)
42°F side (CSF) 10,000 54 42
50
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Schedule I
Company's Maintenance and Training Responsibilities

Company and County acknowledge that there will be a separate Service Agreement between
County and Company (“Service Agreement”) containing the terms, scope of services and fee
associated with the operation and maintenance of the North Plant by Company through the
construction and final acceptance of the CM by the County. Such Service Agreement is attached
hereto as Exhibit IV. In addition to those responsibilities under the Service Agreement,
Company shall also be required to provide a total of fifty (50) business days of training (8 hours
per day) to train various County personnel on the operation and maintenance of the North Plant
and the CSW Plant, as more fully described below.

The Company shall provide training to the County’s Building Services staff who will be assigned
to the operation and maintenance of the Facilities after Final Acceptance of the CM by the
County. The training will provide general information on the CM project and the benefits of the
CM, training in the use, operation and maintenance of equipment installed by Company, and
provide ongoing information on the operation of this equipment.

There will be general orientation meetings to introduce County staff to the new types of
equipment and special procedures that may be required to effect proper maintenance. More
extensive training will also be provided to ensure proper operation of the CM equipment, so that
the County staff is fully capable of performing all of the necessary operational and maintenance
functions. Upon execution of this Contract by the Parties, County shall provide Company with a
list of the staff that will need to be trained by Company.

[t will be the goal of both the County and the Company that all training be completed prior to the
comimissioning of the equipment. Where possible, the Company shall include County staff in the
project development process, including installation of equipment, to ensure familiarity with the
completed CM.

Company may provide such training directly or through the use of third parties.
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Schedule J
Fiancing Agreement

[Financing Agreement will be in substantially the same format as this Master
Equipment/Lease/Purchase Agreement Template|
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MASTER EQUIPMENT LEASE/PURCHASE AGREEMENT (FLORIDA VERSION)

This Master Equipment Lease/Purchase Agreement (this “Agreement™) dated as of

, and entered into between Banc of America Public Capital Corp, a

Kansas corporation (“Lessor”), and , a |body corporate and
politic/municipality] existing under the laws of the State of Florida (“Lessee”).

WITNESSETH:

Whereas, Lessee desires to lease and acquire from Lessor certain equipment described in
each Schedule (as each such term is defined herein), subject to the terms and conditions of and for
the purposes set forth in each Lease; and in the event of a conflict the terms of a Schedule prevail;
and

Whereas, the relationship between the parties shall be a continuing one and items of
equipment may be added to the Equipment from time to time by execution of additional Schedules
by the parties hereto and as otherwise provided herein; and

Whereas, Lessee is authorized under the constitution and laws of the State to enter into this
Agreement and the Schedules hereto for the purposes set forth herein;

Now, Therefore, for good and valuable consideration, receipt of which is hereby
acknowledged, and in consideration of the premises hereinafter contained, the parties hereby agree as
follows:

ARTICLE 1

Section 1.01. Definitions. The following terms will have the meanings indicated below unless
the context clearly requires otherwise:

“Acquisition Amount” means the amount specified in each Lease and represented by Lessee
to be sufficient to acquire the Equipment listed in such Lease, which amount shall be not less than
$100,000 per Lease for Leases where the Acquisition Amount is to be paid directly to the Vendor.

“Acquisition Fund" means, with respect to any Lease, the fund established and held by the
Acquisition Fund Custodian pursuant to the related Acquisition Fund Agreement, if any.

“Acquisition Fund Agreement” means, with respect to any Lease, an Acquisition Fund
Agreement in form and substance acceptable to and executed by Lessee, Lessor and the Acquisition
Fund Custodian, pursuant to which an Acquisition Fund is established and administered.

“Acquisition Fund Custodian” means the Acquisition FFund Custodian identified in any
Acquisition Fund Agreement, and its successors and assigns.
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“Acquisition Period” means, with respect to each Lease, that period stated in the Schedule
to such Lease during which the Lease Proceeds attributable to such Lease may be expended on
Equipment Costs.

“Act’ means, collectively, , the Constitution of the State, and
other applicable provisions of law.

“Agreement” means this Master Equipment Lease/Purchase Agreement, including the
exhibits hereto, together with any amendments and modifications to the Agreement pursuant to
Section 13.06.

“Code” means the Internal Revenue Code of 1986, as amended. Each reference to a Section
of the Code herein shall be deemed to include the United States Treasury Regulations proposed or in
effect thereunder.

“Commencement Date” means, for each Lease, the date when Lessee’s obligation to pay
Rental Payments commences under such Lease, which date shall be the earlier of (i) the date on
which the Equipment listed in such Lease is accepted by Lessee in the manner described in Section
5.01, or (ii) the date on which sufficient moneys to purchase the Equipment listed in such Lease are
deposited for that purpose with an Acquisition Fund Custodian.

“Equipment” means the property listed in each of the Leases and all replacements, repairs,
restorations, modifications and improvements thereof or thereto made pursuant to Section 8.01 or
Article V. Whenever reference is made in this Agreement to Equipment listed in a Lease, such
reference shall be deemed to include all such replacements, repairs, restorations, modifications and
improvements of or to such Equipment.

“Equipment Costs” means, to the extent permitted by the Act, the total cost of the Equipment
listed in each Lease, including all delivery charges, installation charges, capitalizable consulting and
training fees approved by Lessor, legal fees, financing costs, motor vehicle registration fees,
recording and filing fees, and other costs necessary to vest full, clear legal title to the Equipment in
Lessee, subject to the security interest granted to and retained by Lessor as set forth in each Lease,
and otherwise incurred in connection with the financing provided by the lease-purchase of the
Equipment as provided in each Lease; provided that in no event shall approved consulting and
training fees or other non-capitalizable “soft” costs relating to the Equipment listed in any Lease
which are to be financed by Lessor hereunder exceed 2% of the total cost of such Equipment as
determined by Lessor; and provided further, that in no event shall capitalizable delivery charges,
installation charges; taxes and similar capitalizable “soft costs” relating to such Equipment be
included without Lessor’s prior consent.

“Expense Fund” means, with respect to any Lease, the fund established and held by the
Acquisition Fund Custodian pursuant to the related Acquisition Fund Agreement.

“Event of Defaulf” means an Event of Default described in Section 12.01.

“Lease” means a Schedule and the terms of this Agreement which are incorporated by
reference into such Schedule. Each Schedule with the incorporated terms of this Agreement shall
constitute a separate and independent Lease.
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“Lease Proceeds’™ means, with respect to each Lease, the total amount of moneyv to be paid
by Lessor to the Acquisition Fund Custodian for deposit and application in accordance with such
Lease and the Acquisition Fund Agreement.

“Lease Term’™ for each Lease means the Original Term and all Renewal Ternms therein
provided and for this Agreement means the period from the date hereot until this Agreement is
terminated.

“Lessee” means the entity referred to as Lessee in the first paragraph of this Agreement.

“Lessor” means (a) the entity referred to as Lessor in the first paragraph of this Agreement or
(b) any assignee or transferee of any right, title or interest of Lessor in and to the Equipment under a
Lease or any Lease (including Rental Payments thereunder) pursuant to Section 11.01, but does not
include any entity solely by reason of that entity retaining or assuming any obligation of Lessor to
perform under a Lease.

“Original Term” means the period from the Commencement Date for each Lease until the
end of the fiscal vear of Lessee in effect at such Commencement Date.

“Purchase Price” means, with respect to the Equipment listed on a Lease, the amount that
Lessee may pay to Lessor to purchase such Equipment as provided in such Lease.

“Renewal Terms™ means the renewal terms of each Lease, each having a duration of one year
and a term coextensive with Lessee’s fiscal year, as specified in the Schedule applicable thereto.

“Rental Payments” means the basic rental payments payable by Lessee under each Lease
pursuant to Section 4.01, in each case consisting of a principal component and an interest component.

“Schedule” means each separately numbered Schedule of Property substantially in the form
of Exhibit A hereto together with a Rental Payment Schedule attached thereto substantially in the
form of Exhibit A-1 hereto.

“State” means the State of Florida.

“Utilization Period” means the date, with respect to each Lease not funded under an
Acquisition Fund Agreement, by which Lessee must deliver an Acceptance Certificate for the
Equipment under such Lease as indicated in Section 5.01(a).

“Vendor” means the manufacturer or supplier of the Equipment or any other person as well
as the agents or dealers of the manufacturer or supplier from whom Lessor arranged Lessee’s
acquisition and financing of the Equipment pursuant to the applicable Lease.
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ARTICLE 11

Section 2.01. Representations and Covenants of Lessee. This Section 2.01 sets forth facts and
estimates upon which Lessor and its counsel may rely regarding the exclusion of the interest portion
of the Rental Payments from the gross income of Lessor, and the facts and estimates upon which
Lessee bases its reasonable expectation that the obligation to make Rental Payments pursuant to the
Leases does not create an arbitrage bond under Section 148 of the Internal Revenue Code of 1986, as
amended, and applicable Treasury Regulations.

Lessee represents, covenants and warrants for the benefit of Lessor on the date hereof and as
of the Comumencement Date of each Lease as follows:

(a) Lessee is a state or a political subdivision thereof within the meaning of Section 103(c) of
the Code, duly organized and existing under the constitution and laws of the State, including the Act,
with full power and authority to enter into this Agreement and each Lease and the transactions
contemplated hereby and to perform all of its obligations hereunder and under each Lease.

(b) Lessee has duly authorized the execution and delivery of this Agreement and each Lease
by proper action of its governing body at a meeting duly called, regularly convened and attended
throughout by the requisite quorum of the members thereof, or by other appropriate official approval,
and all requirements have been met and procedures have occurred in order to ensure the validity and
enforceability of this Agreement and each Lease.

(c¢) No event or condition that constitutes, or with the giving of notice or the lapse of time or
both would constitute, an Event of Default exists at the date hereof. Lessee is not in default under any
indenture, mortgage, deed of trust, bank loan, credit agreement or other instrument to which Lessee is
a party.

(d) The entering into and performance of each Lease by Lessee will not violate any judgment,
order, or regulation applicable to Lessee, and except as otherwise expressly provided in this
Agreement, result in the creation of any lien, charge, security interest, or other encumbrance upon
any assets of Lessee pursuant to any indenture, mortgage, deed of trust, bank loans, credit agreement
or other instrument to which Lessee is a party or by which it or its assets may be bound.

(e) There are no actions, suits or proceedings pending or, to the knowledge of Lessee,
threatened against or affecting Lessee in any: court or before any governmental commission, board or
authority, which, if adversely determined, will have a material adverse effect on the ability on Lessee
to perform its obligations under this Agreement or any Lease.

(f) Lessee has complied and will comply with Sections 218.38, 218.385(2) and 218.385(3),
Florida Statutes, with respect to each Lease.

(g) The interest rate for the interest portion of the Rental Payments, on the first date interest
begins to accrue, does not exceed a rate of interest permitted by Section 215.84, Florida Statutes.
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(h) Lessee will do or cause to be done all things necessary to preserve and keep in full force
and effect its existence as a body corporate and politic.

(1) Lessee has complied and will comply with such open meeting laws and public bidding
requirements as may be applicable to this Agreement and each Lease and the acquisition by Lessee
of the Equipment as provided in each Lease or, in the case of public bidding requirements, has
otherwise complied and will comply with Section 218.385(1), Florida Statutes, in connection with
each Lease.

() During the Lease Term, the Equipment will be used by Lessee only for the purpose of
performing essential governmental or proprietary functions of Lessee permitted under the Act.
Lessee does not intend to sell or otherwise dispose of the Equipment or any interest therein prior to
the last Rental Payment (including all Renewal Terms) scheduled to be paid under each Lease.

{k) Lessee has kept, and throughout the Lease Term will keep, its books and records in
accordance with generally accepted accounting principles and practices consistently applied, and
shall deliver to Lessor (1) annual audited financial statements (including a balance sheet, statement of
revenues, expenses and changes 1n fund balances for budget and actual, statement of cash flows and
notes, and schedules and attachments to the financial statements) within 180 days of its fiscal year
end, (ii) quarterly financial statements (including a balance sheet, statement of revenues, expenses
and changes in fund balances for budget and actual and statement of cash flows and notes) upon the
request of Lessor, within 60 days of the end of the fiscal quarter for which such information has been
requested, (111) such other financial statements and information as Lessor may reasonably request,
and (iv) its annual budget for the following fiscal year within 90 days of the adoption of such budget.
Such statements in clause (1) above shall be accompanied by an unqualitied opinion of Lessee’s
auditor. Credit information relating to Lessee may be disseminated among Lessor and any of its
aftiliates and any of their respective successors and assigns.

(1) The proceeds of the Lease, together with investment earnings thereon, will be expended to
acquire Equipment within 6 months from the first day of the Original Term.

{m) Lessee has an immediate need for the Equipment listed on each Schedule and expects to
make immediate use of the Equipment listed on each Schedule. Lessee’s need for the Equipment 1s
not temporary and Lessee does not expect the need for any item of the Equipment to diminish during
the Lease Term of such item. The use of the Equipment is essential to Lessee’s proper efficient and
economic operation.

{n) The original proceeds of each Lease, and the interest to be eamed thereon, do not and will
not exceed the amount necessary for the purpose for which such Lease is executed.

(o) No sinking fund is expected to be created by Lessee with respect to any lLease or the
Rental Payments. -

(p) No other governmental obligations of Lessee are being issued at substantially the same
time and sold pursuant to a common plan of financing which will be paid out of (or have

@1



substantially the same claim to be paid out of) substantially the same source of funds as each
Lease. '

(q) No portion of the amounts received pursuant to each Lease will be used as a substitute for
other funds which were otherwise to be used as a source of financing for any portion of the costs of
Equipment and which have been and will be used to acquire, directly or indirectly, obligations
producing a yield in excess of the yield on each Lease.

(r) In connection with the execution and delivery of each Lease, no action has or will be
taken which attempts to circumvent the provisions of Section 148 of the Code and the regulations
promulgated thereunder by (i) enabling Lessee to exploit the difference between tax-exempt and
taxable interest rates to gain a material financial advantage and (i1) over burdening the tax-exempt
bond market.

(s) Lessee will not directly or indirectly use or permit the use of any proceeds of a Lease, or
take or omit to take any action, that would cause the Rental Payments to be “federally guaranteed”
within the meaning of Section 149(b) of the Code.

(t) Lessee will submit to the Secretary of the Treasury information reporting statements and
other information related to each Lease at the times and in the forms required by the Code.

(u) To the best of the knowledge and belief of Lessee, the expectations of Lessee, as set forth
in this Section 2.01, are reasonable, and there are no present facts, estimates and circumstances which
would change the expectations contained therein.

(v) There is no pending litigation, tax claim, proceeding or dispute that may adversely affect
Lessee’s financial condition or impairs its ability to perform its obligations hereunder. Lessee will, at
1ts expense, maintain its legal existence in good standing and do any further act and execute,
acknowledge, deliver, file, register and record any further documents Lessor may reasonably request
in order to protect Lessor’s security interest in the Equipment and Lessor’s rights and benefits under
this Lease.

(w) The payment of the Rental Payments or any portion thereof is not (under the terms of any
Lease or any underlying arrangement) directly or indirectly (1) secured by any interest in property
used or to be used in any activity carried on by any person other than a state or local governmental
unit or payments in respect of-such property; or (2) on a present value basis, derived from payments
(whether or'not to Lessee) in respect of property, or borrowed money, used or to be used in any
-activity carried on by any person other than a state or local governmental unit. The Equipment will
not be used, directly or indirectly, in any activity carried on by any person other than a state or local
governmental unit. No portion of the Equipment Costs for the Equipment will be used, directly or
indirectly, to make or finance loans to any person other than Lessee. Lessee has not entered into any
management or other service contract with respect to the use and operation of the Equipment.

(x) Lessee has reviewed and will review Internal Revenue Service Form 8038-G to be filed in
connection with the execution and delivery of each Lease, and all of the information contained
therein is, and will be, to the best of Lessee’s knowledge, true and correct, and Lessee

58



will cause such Form 8038-G to be filed not later than 30 days after the execution and delivery of
each Lease.

(y) Lessee reasonably expects that at least 85% of the proceeds of each Lease will be
expended for the governmental purpose of the Lease within 3 years of the initial date of the Lease
term, and less than 50% of the proceeds of each Lease will be invested in investment securities with a
substantially guaranteed yield for 4 years or longer.

ARTICLE III

Section 3.01. Lease of Equipment. Subject to the terms of this Master Lease, Lessor agrees to
provide the funds specified as the “Acquisition Amount” in each Lease to acquire the Equipment.
Upon the execution of each Lease, Lessor demises, leases, transfers and lets to Lessee, and Lessee
acquires, rents and leases from Lessor, the Equipment as set forth in such Lease and in accordance
with the terms thereof.

Section 3.02. Continuation of the Lease Term. The Lease Term for each Lease may be
continued, solely at the option of Lessee, at the end of the Original Term or any Renewal Term for
the next succeeding Renewal Term up to the maximum Lease Term set forth in such Lease. At the
end of the Original Term and at the end of each Renewal Term until the maximum Lease Term has
been completed, Lessee shall be deemed to have exercised its option to continue each Lease for the
next Renewal Term unless Lessee terminates such Lease pursuant to Section 3.03 or Section 10.01.
The terms and conditions during any Renewal Term shall be the same as the terms and conditions
during the Original Term, except that the Rental Payments shall be as provided in the applicable
Lease.

Lessee intends, subject to Section 3.03, to continue the Lease Term of each Lease through the
Original Term and all Renewal Terms and to pay the Rental Payments thereunder. Lessee affirms
that sufficient funds are available for the current fiscal year, and Lessee reasonably believes that an
amount sufficient to make all Rental Payments during the entire Lease Term of each Lease can be
obtained from legally available funds of Lessee. Subject to Section 3.03, Lessee further intends to do
all things lawfully within its power to obtain and maintain funds sufficient and available to discharge
its obligation to make Rental Payments due hereunder, including making provision for such
payments to the extent necessary in each budget or appropnation request submitted and adopted in
accordance with applicable provisions of law, to have such portion of the budget or appropriation
request approved and to exhaust allavailable reviews and-appeals -in the event such portion of the
budget orappropriation request is not approved.

Section 3.03. Nonappropriation. Lessee is obligated only to pay such Rental Payments under
each Lease as may lawfully be made from funds budgeted and appropriated for that purpose during
Lessee’s then current fiscal year. Should Lessee fail to budget, appropriate or otherwise make
available funds to pay Rental Payments under any Lease following the then current Original Term or
Renewal Term, such Lease or Leases shall be deemed terminated at the end of the then current
Original Term or Renewal Term. Lessee agrees to deliver notice to Lessor of such termination at
least 90 days prior to the end of the then current Original Term or
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Renewal Term, but failure to give such notice shall not extend the term beyond such Original
Term or Renewal Term. If any Lease is terminated in accordance with this Section, Lessee agrees to
peaceably deliver the Equipment to Lessor at the location(s) to be specified by Lessor.

Section 3.04. Substitution. Lessee reserves the right to substitute Equipment of the same
quantity and general type with the approximate equal value, utility and remaining useful life as the
Equipment so replaced. Such substitution is subject to Lessor’s prior written consent, which consent
shall not be unreasonably withheld, and shall be reflected in an amendment to the appropriate
Schedule.

Section 3.05. Conditions to Lessor’s Performance Under Any Lease.

(a) As a prerequisite to the performance by Lessor of any of its obligations pursuant to any
Lease, Lessee shall deliver to Lessor the following:

(1} A fully completed Schedule, executed by Lessee;

(11) An Acquisition Fund Agreement, executed by Lessee and the Acquisition Fund
Custodian, unless Lessor pays 100% of the Acquisition Amount directly to the Vendor upon
execution of the Lease;

(111) A Certificate executed by the Clerk or Secretary or other comparable officer of
Lessee, in substantially the form attached hereto as Exhibit C, completed to the satisfaction of
Lessor;

(iv) A certified copy of a resolution or other official action of Lessee’s governing
body authorizing the execution and delivery of the Lease and performance by Lessee of its
obligations thereunder;

(v) An opinion of counsel to Lessee in substantially the form attached hereto as
Exhibit D respecting such Lease and otherwise satisfactory to Lessor;

(vi) An executed Essential Use/Source of Funds Certificate in substantially the form
attached hereto as Exhibit E;

(vii) Evidence of insurance as required by Section 7.02 hereof;

(viii) All documents, including financing statements, affidavits, notices and similar
instruments, in form satisfactory to Lessor;

(ix) A copy of a fully completed and executed Form 8038-G; and

(x) Such other items, if any, as are set forth in such Lease or are reasonably required
by Lessor.

(b) In addition, the perfermance by Lessor of any of its obligations pursuant to any Lease
shall be subject to: (i) no material adverse change in the financial condition of Lessee since the date
of this Agreement, (ii) no Event of Default having occurred, and (iii) if no
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Acquisition Fund has been established, the Equipment must be accepted by Lessee no later
than » (the “Utilization Period™).

(¢) Subject to satisfaction of the foregoing, Lessor will pay the Acquisition Amount for
Equipment described in a Schedule to the Vendor upon receipt of the documents described in Section
5.01; or if an Acquisition Fund has been established pursuant to an Acquisition Fund Agreement,
Lessor will deposit the Acquisition Amount for Equipment described in the Schedule with the
Acquisition Fund Custodian. :

(d) This Agreement 1s not a commitment by Lessor to enter into any Lease not currently in
existence, and nothing in this Agreement shall be construed to impose any obligation upon Lessor to
enter into any proposed Lease, it being understood that whether Lessor enters into any proposed
Lease shall be a decision solely within Lessor’s discretion.

(e) Lessee will cooperate with Lessor in Lessor’s review of any proposed Lease. Without
limiting the- foregoing, Lessee will provide Lessor with any documentation or information Lessor
may request in connection with Lessor’s review of any proposed Lease. Such documentation may
include, without limitation, documentation concerning the Equipment and its contemplated use and
location and documentation or information conceming the financial status of Lessee and other
matters related to Lessee.

ARTICLE IV

Section 4.01. Rental Payments. Subject to Section 3.03, Lessee shall promptly pay Rental
Payments, in lawful money of the United States of America, to Lessor on the dates and in such
amounts as provided in each Lease. Lessee shall pay Lessor a charge on any Rental Payment not paid
on the date such payment is due at the rate of 16% per annum or the maximum amount permitted by
law, whichever is less, from such date. Rental Payments consist of principal and interest payments as
more fully detailed on each Schedule, the interest on which begins to accrue as of the
Commencement Date for each such Schedule.

Section 4.02. Interest and Principal Components. A portion of each Rental Payment is paid
as, and represents payment of, interest, and the Balance of each Rental Payment is paid as, and
represents payment of, principal. Each Lease shall set forth the principal and interest components of
each Rental Payment payable thereunder during the Lease Term.

" Section 4.03. Rental Payments to Constitute a Current Expense of Lessee. Lessor and Lessee
‘understand and intend that the obligation of Lessee to pay Rental Payments under each Lease shall
constitute a current expense of Lessee payable solely from its general fund or other funds that are
legally available for that purpose and shall not in any way be construed to be a debt of Lessee in
contravention of any applicable constitutional or statutory limitation or requirement concerning the
creation of indebtedness by Lessee. THE RENTAL PAYMENTS ARE TO BE MADE ONLY
FROM LESSEE’S LEGALLY AVAILABLE REVENUES APPROPRIATED ON AN ANNUAL
BASIS, AND NEITHER LESSEE, THE STATE, NOR ANY POLITICAL SUBDIVISION OR
AGENCY THEREOF SHALL BE OBLIGATED TO PAY ANY SUMS DUE UNDER A LEASE
FROM THE COMPELLED LEVY OF AD VALOREM OR OTHER TAXES EXCEPT FROM
THOSE LEGALLY AVAILABLE

61



REVENUES APPROPRIATED BY LESSEE ON AN ANNUAL BASIS, AND NEITHER
THE FULL FAITH AND CREDIT NOR THE TAXING POWER OF LESSEE, THE STATE OF
FLORIDA OR ANY POLITICAL SUBDIVISION THEREOF ARE PLEDGED FOR PAYMENT
OF SUCH SUMS DUE UNDER A LEASE. '

Section 4.04. Rental Payments to be Unconditional. Except as provided in Section 3.03, the
obligations of Lessee to make Rental Payments and to perform and observe the other covenants and
agreements contained in each Lease shall be absolute and unconditional in all events without
abatement, diminution, deduction, set-off or defense, for any reason, including without limitation any
failure of the Equipment, after it has been accepted by lessee, any defects, malfunctions, breakdowns
or infirmities in the equipment or any accident, condemnation or unforeseen circumstances.

Section 4.05. Tax Covenant. Lessee agrees that it will not take, or fail to take in a timely
manner, any action that would cause the interest component of Rental Payments to be or to become
ineligible for the exclusion from gross income of the owner or owners thereof for federal income tax
purposes, including, without limitation, the calculation and payment of any rebate required to
preserve such exclusion. Subject to Lessee’s right to terminate the Lease as provided herein, the
foregoing covenant shall remain in effect until the date on which all obligations of Lessee in
fulfilling the above covenant under the Code have been met.

Section 4.06. Event of Taxability. Upon the occurrence of an Event of Taxability, the interest
component shall be at a Taxable Rate retroactive to the date as of which the interest component is
determined by the Internal Revenue Service to be includible in the gross income of the owner or
owners thereof for federal income tax purposes, and Lessee will pay such additional amount as will
result in the owner receiving the interest component at the Taxable Rate identified in the related
Lease.

For purposes of this Section, “Event of Taxability” means a determination that the interest
component is includible for federal income tax purposes in the gross income of the owner thereof due
to Lessee’s action or failure to take any action.

Section 4.07. Mandatory Prepayment. If the Lease Proceeds are deposited into an Acquisition
Fund, any funds remaining it the Acquisition Fund on or after the Acquisition Period and not applied
to Equipment Costs, shall be applied by Lessor on the next Rental Payment date, pro rata to the
prepayment of the principal component of the outstanding Rental Payments due under the applicable
Schedule.

ARTICLE V
Section 5.01. Delivery, Installation and Acceptance of Equipment.

(a) Lessee shall order the Equipment, cause the Equipment to be delivered and installed at the
location specified in the Leases, and pay any and all delivery and installation costs and other
Equipment Costs in connection therewith. When the Equipment listed in any Lease has been
delivered and installed, Lessee shall promptly accept such Equipment and
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evidence said acceptance by executing and delivering to Lessor an acceptance certificate in
the form attached hereto as Exhibit B.

(b) Lessee shall deliver to Lessor original invoices and bills of sale (if title to such Equipment
has passed to Lessee) relating to each item of Equipment accepted by Lessee. With respect to
Equipment not purchased through an Acquisition Fund, Lessor shall, upon receipt of an Acceptance
Certificate from Lessee, prepare a Schedule of Property and Rental Payment Schedule. Lessee shall
execute and deliver such Schedules to Lessor within 5 business days of receipt.

Section 5.02. Enjoyment of Equipment. Lessor shall provide Lessee with quiet use and
enjoyment of the Equipment during the Lease Term, and Lessee shall peaceably and quietly have,
hold and enjoy the Equipment during the Lease Term, without suit, trouble or hindrance from Lessor,
except as otherwise expressly set forth in the related Lease. Lessor shall not interfere with such quiet
use and enjoyment during the Lease Term so long as Lessee 1s not in default under the related Lease.

Section 5.03. Location and Inspection of the Equipment. Once installed, Lessee will not move
any item of the Equipment from the location specified for it in the Lease on which such item is listed
without Lessor’s consent, which consent shall not be unreasonably withheld. Lessor shall have the
right at all reasonable times during regular business hours to enter into and upon the property of
Lessee for the purpose of inspecting the Equipment. Lessee shall promptly provide any information
about the Equipment or a Lease that may be reasonably requested by Lessor.

Section 5.04. Use and Maintenance of the Equipment. Lessee will not install, use, operate, or
maintain the Equipment mmproperly, carelessly, in violation of any applicable law or in a manner
contrary to that contemplated by the related Lease. Lessee shall provide all permits and licenses, if
any, necessary for the installation and operation of the Equipment. In addition, Lessee agrees to
comply in all respects with all applicable laws, regulations and rulings of any legislative, executive,
administrative, or judicial body; provided that Lessee may contest in good faith the vahdity or
application of any such law, regulation or ruling in any reasonable manner that does not, in the
opinion of Lessor, adversely affect the interest (including the reversionary interest) of Lessor in and
to the Equipment or its interest or rights under the Lease.

Lessee agrees that it will maintain, preserve, and keep the Equipment in good repair and
working order, in accordance with manufacturer’s recommendations. Lessor shall have no
responsibility to maintain, repair or make improvements or additions to the Equipment. If
commercially available, Lessee will maintain in force a standard maintenance - contract with the
manufacturer of the' Equipment, and upon request will provide Lessor with a copy of that contract.
Upon - the prior written consent of Lessor, which consent shall not be unreasonably withheld, Lessee
may use another third party maintenance provider provided the maintenance contract between Lessee
and such third party requires the third party to maintain the Equipment at the manufacturer’s then
current release, revision and engineering change levels, including hardware, software enhancements
and microcode levels. In all cases, Lessee agrees to pay any costs necessary for the manufacturer to
re-certify the Equipment as eligible for manufacturer’s maintenance upon the return of the
Equipment to Lessor as provided for herein.
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Lessee shall not alter any item of Equipment or install any accessory, equipment or device on
an item of Equipment if that would impair any applicable warranty, the originally intended function
or the value of that Equipment. All repairs, parts, accessories, equipment and devices furnished,
affixed to or installed on any Equipment, excluding temporary replacements, shall thereupon become
subject to the security interest of Lessor.

ARTICLE VI

Section 6.01. Title to the Equipment. During each Lease Term, and so long as Lessee is not in
default under Article XII hereof, all right, title and interest in and to each item of the Equipment shall
be vested in Lessee immediately upon its acceptance of each item of Equipment, subject to the terms
and conditions of the applicable Lease. Lessee shall at all times protect and defend, at its own cost
and expense, its title in and to the Equipment from and against all claims, liens and legal processes of
its creditors, and keep all Equipment free and clear of all such claims, liens and processes. Upon the
occurrence of an Event of Default or upon termination of a Lease pursuant to Section 3.03 hereof,
full and unencumbered legal title to the Equipment shall pass to Lessor, and Lessee shall have no
further interest therein except as provided in Section 12.02(c). In addition, upon the occurrence of
such an Event of Default or such termination, Lessee shall execute and deliver to Lessor such
documents as Lessor may request to evidence the passage of such legal title to Lessor and the
termination of Lessee’s interest therein, and upon request by Lessor shall deliver possession of the
Equipment to Lessor in accordance with Section 12.02. Upon purchase of the Equipment under a
Lease by Lessee pursuant to Section 10.01, Lessor’s interest in the Equipment shall terminate, and
Lessor shall execute and deliver to Lessee such documents as Lessee may request to evidence the
termination of Lessor’s interest in Equipment subject to the related Lease.

Section 6.02. Personal Property. The Equipment i1s and will remain personal property and
will not be deemed to be affixed to or a part of the real estate on which it may be situated,
notwithstanding that the Equipment or any part thereof may be or hereafter become in any manner
physically affixed or attached to real estate or any building thereon. Upon the request of Lessor,
Lessee will, at Lessee’s expense, furnish a waiver of any interest in the Equipment from any party
having an interest in any such real estate or building.

ARTICLE VII

Section 7.01. Liens, Taxes, Other Governmental Charges and Ultility Charges. Lessee shall
keep the Equipment free of all levies, liens; and encumbrances except those created by each Lease.
The-parties: to-this Agreement conteniplate that the Equipment will be used for a governmental,
TmUnicip:il or public purpose or function of Lessee and that the Equipment will therefore be exempt
from all property taxes. If the use, possession or acquisition of any Equipment is nevertheless
determined to be subject to taxation, Lessee shall pay when due all taxes and governmental charges
lawfully assessed or levied against or with respect to such Equipment. Lessee shall pay all utility and
other charges incurred in the use and maintenance of the Equipmént. Lessee shall pay such taxes or
charges as the same may become due; provided that, with respect to any such taxes or charges that
may lawfully be paid in installments over a
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period of years, Lessce shall be obligated to pay only such installments as accrue during each Lease
Term. In the event that the installation of any component of any item of Equipment could be deemed
to require a performance and payment bond under Section 255.05, Florida Statutes, or be deemed
subject to the mechanic’s lien provisions ot Chapter 713, Florida Statutes, or any successor statute to
each, as they may be amended from time to time, Lessee shall require such bonds, post such notices
and do all other things provided for under such laws in order to keep the Equipment free of and
exempt from all liens.

Section 7.02. Insurance. Lessee shall during each Lease Term maintain or cause to be
maintained (a) casualty insurance naming Lessor and its assigns as additional insured and loss payee
and insuring the Equipment against loss or damage by fire and all other risks covered by the standard
extended coverage endorsement then in use in the State, and any other risks reasonably required by
Lessor, in an amount at least equal to the then applicable Purchase Price of the Equipment; (b)
liability insurance that protects Lessor from liability in all events in form and amount satisfactory to
Lessor; and (¢) worker’s compensation coverage as required by the laws of the State; provided that,
with Lessor’s prior written consent, Lessee may self-insure against the risks described in clause (a).
Lessee shall furnish to Lessor evidence of such insurance or self-insurance coverage throughout each
Lease Term. Lessee shall not cancel or modify such insurance or self-insurance coverage in any way
that would affect the interests of Lessor without first giving written notice thereof to Lessor at least
30 days in advance of such cancellation or modification. All insurance policies required by this
Section 7.02 shall be taken out and maintained with responsible insurance companies qualified to do
business in the State and shall contain a provision that the insurer shall not cancel or revise coverage
thereunder without giving written notice to the insured parties at least 30 days before the cancellation
or revision becomes effective.

Section 7.03. Advances. In the event Lessee shall fail to keep the Equipment in good repair
and working order, Lessor may, but shall be under no obligation to, maintain and repair the
Equipment and pay the cost thereof. All amounts so advanced by Lessor shall constitute additional
rent for the then current Original Term or Renewal Term and Lessee covenants and agrees to pay
such amounts so advanced by Lessor with interest thereon from the due date until paid at the rate of
16% per annum or the maximum amount permitted by law, whichever 1s less.

ARTICLE VIII

Section 8.01. Damage, Destruction and Condemnation. Unless Lessee shall have exercised
its option.to purchase the Equipment by making payment of the Purchase Price as provided in the
related Lease, if, prior to the termination of the applicable Lease Term, (a) the Equipment or any
portion thereof is destroyed, in whole or in part, or is damaged by fire or other casualty or (b) title to,
or the temporary use of, the Equipment or any part thereof shall be taken under the exercise or threat
of the power of eminent domain by any governmental body or by any person, firm or corporation
acting pursuant to governmental authority, Lessee and Lessor will cause the Net Proceeds of any
insurance claim or condemnation award or sale under threat of condemnation to be applied to the
prompt replacement, repair, restoration, modification-or improvement of the Equipment. Any balance
of the Net Proceeds remaining after such work has been completed shall be paid to Lessee.
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If Lessee elects to replace any item of the Equipment (the “Replaced Equipment™) pursuant
to this Section, the replacement equipment (the “Replacement Equipment”) shall be of similar type,
utility and condition to the Replaced Equipment and shall be of equal or greater value than the
Replaced Equipment. Lessee shall represent, warrant and covenant to Lessor that each item of
Replacement Equipment is free and clear of all claims, liens, security interests and encumbrances,
excepting only those liens created by or through Lessor, and shall provide to Lessor any and all
documents as Lessor may reasonably request in connection with the replacement, including, but not
limited to, documentation in form and substance satisfactory to Lessor evidencing Lessor’s security
interest in the Replacement Equipment. Lessor and Lessee hereby acknowledge and agree that any
Replacement Equipment acquired pursuant to this paragraph shall constitute “Equipment” for
purposes of this Master Equipment Lease and the related Lease. Lessee shall complete the
documentation of Replacement Equipment on or before the next Rent Payment date after the
occurrence of a casualty event, or be required to exercise the Purchase Option with respect to the
damaged equipment.

For purposes of this Article, the term “Net Proceeds” shall mean the amount remaining from
the gross proceeds of any insurance claim or condemnation award or sale under threat of
condemnation after deducting all expenses, including attorneys’ fees, incurred in the collection
thereof.

Section 8.02. Insufficiency of Net Proceeds. 1f the Net Proceeds are insutficient to pay in full
the cost of any repair, restoration, modification or improvement referred to in Section 8.01, Lessee
shall either (a) complete such replacement, repair, restoration, modification or improvement and pay
any costs thereof in excess of the amount of the Net Proceeds, or (b) pay or cause to be paid to
Lessor the amount of the then applicable Purchase Price for the Equipment, and, upon such payment,
the applicable Lease Term shall tenminate and Lessor’s security interest in the Equipment shall
terminate as provided in Article VI hereof. The amount of the Net Proceeds, if any, remaining after
completing such repair, restoration, modification or improvement or after purchasing such
Equipment and such other Equipment shall be retained by Lessee. 1f Lessee shall make any payments
pursuant to this Section, Lessee shall not be entitled to any reimbursement therefor from Lessor nor
shall Lessee be entitled to any diminution of the amounts payable under Arsticle IV.

ARTICLE IX

Section 9.01. Disclaimer of Warranties. Lessor makes no warranty or representation, either
express-or implied, as to the value, design, condition, merchantability or fitness for particular purpose
“or fitness for use of the Equipnient, or any other warranty or representation, express or implied, with
“respect thereto and, as to Lessor, Lessee’s acquisition of the Equipment shall be on an “as is” Basis.

In no event shall Lessor be lhable for any incidental, indirect, special or consequential damage in
connection with or ansing out of this Agreement, any Lease, the Equipment or the existence,
furnishing, functioning or Lessee’s use of any item, product or service provided for in this
Agreement or any Lease. "~

Section 9.02. Vendor’s Warranties. Lessor hereby irrevocably appoints Lessee its agent and
attorney-in-fact during each Lease Term, so long as Lessee shall not be in default under the
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related Lease, to assert from time to time whatever claims and rights (including without limitation
warranties) relating to the Equipment that Lessor may have against Vendor. Lessee’s sole remedy for
the breach of such warranty, indemnification or representation shall be against Vendor of the
Equipment, and not against Lessor. Any such matter shall not have any effect whatsoever on the
rights and obligations of [essor with respect to any Lease, including the right to receive full and
timely payments under a Lease. Lessee expressly acknowledges that Lessor makes, and has made, no
representations or warranties whatsoever as to the existence or the availability of such warranties by
Lessor of the Equipment.

ARTICLE X

Section 10.01. Purchase Option. Lessee shall have the option to purchase all of the
Equipment listed in a Lease, upon giving written notice to Lessor at least 30, but not more than 120,
days before the date of purchase, at the following times and upon the following terms:

(a) From and after the date specified in the related Schedule (the “Purchase Option
Commencement Date”), on the Rental Payment dates specified in each Lease, upon payment in full
of the Rental Payments then due under such Lease plus the then applicable Purchase Price, and any
prepayment premium on the unpaid balance as set forth in the applicable Schedule; or

(b) In the event of substantial damage to or destruction or condemnation of substantially all
of the Equipment listed in a Lease, on the day specified in Lessee’s notice to Lessor of its exercise of
the Purchase Option upon payment in full to Lessor of the Rental Payments then due under such
Lease plus the then applicable Purchase Price; or

{c) Upon the expiration of the Lease Term, upon payment in full of all Rental Payments then
due and all other amounts then owing under the Lease, and the payment of $1.00 to Lessor.

ARTICLE XI

Section 11.01. Assignment by Lessor. Lessor’s right, title and interest in and to Rental
Payments and any other amounts payable by Lessee under any and all of the Leases, and all proceeds
therefrom may be assigned and reassigned in whole.or in part to one or more assignees or
subassignees by Lessor, without the necessity of obtaining the consent of Lessee; provided, however,
that any such assignment, transfer or conveyance to a trustee for the benefit of owners of certificates
of participation shall be made in a-manner that conforms to any applicable State law. Nothing in this
Secti‘onll,O‘l‘shall‘ be constried, however, to prevent Lessor from executing any such assignment,
transfer or conveyance that does not involve funding through the use of certificates of participation
within the meaning of applicable State law, including any such assignment, transfer or conveyance as
part of a multiple asset pool to a partnership or trust, interests in which are offered and sold in a
private placement or limited offering only to investors whom Lessor reasonably believes are
qualified institutional buyers or accredited investors within the meaning of the applicable federal
securities law; provided further, however, that in any event, Lessee shall not be required to make
Rental Payments, to send notices or to otherwise deal with respect to matters arising under a Lease
with or to more than one individual or entity. No
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assignment, transfer or conveyance permitted by this Section 11.01 shall be effective until Lessee
shall have received a written notice of assignment that discloses the name and address of each such
assignee; provided, however, that if such assignment is made to a bank or trust company as trustee or
paying agent for owners of certificates of participation, trust certificates or partnership interests with
respect to the Rental Payments payable under a Lease, 1t shall thereafter be sufficient that Lessee
receives notice of the name and address of the bank or trust company as trustee or paying agent.
During the term of each Lease, Lessee shall keep, or cause to be kept, a complete and accurate record
of all such assignments in form necessary to comply with Section 149 of the Code. Lessee shall
retain all such notices as a register of all assignees and shall make all payments to the assignee or
assignees designated in such register. Lessee shall not have the right to and shall not assert against
any assignee any claim, counterclaim or other right Lessee may have against Lessor or the Vendor.
Assignments in part may include without limitation assignment of all of Lessor’s rights in, to and
under the Lease related to the Equipment listed in a particular Lease. The option granted in this
Section may be separately exercised from time to time with respect to the Equipment listed in each
Lease, but such option does not permit the assignment of less than all of Lessor’s interests in the
Equipment listed in a single Lease.

Section 11.02. Assignment and Subleasing by Lessee. None of Lessee’s right, title, and
interest in, to and under any Lease or any portion of the Equipment may be assigned or encumbered
by Lessee without prior written consent of Lessor.

ARTICLE X1I

Section 12.01. Events of Default Defined. Any of the following events shall constitute an
“Event of Default” under a Lease, subject to Section 3.03:

(a) Failure by Lessee to pay any Rental Payment or other payment required to be paid under
any Lease at the time specified herein;

{b) Failure by Lessee to observe and perform any covenant, condition or agreement on its
part to be observed or performed, other than as referred to in subparagraph (a) above, for a period of
30 days after written notice specifying such failure and requesting that it be remedied is given to
Lessee by Lessor, unless Lessor shall agree in writing to an extension of such time prior to its
expiration; provided that, if the failure stated in the notice cannot be corrected within the applicable
period, Lessor will not unreasonably withhold its consent to an extension of such time if corrective
action is instituted by Lessee within the applicable period and-diligently pursued until the default is
corrected;- ‘

(¢) Any statement, representation or warranty made by Lessee in or pursuant to any Lease or
its execution, delivery or performance shall prove to have been false, incorrect, misleading, or
breached in any material respect on the date when made;

(d) Any default occurs under any other agreement for borrowing money or receiving credit
under which Lessee may be obligated as borrower, if such default consists of (1) the failure to pay
any indebtedness when due or (i1) the failure to perform any other obligation thereunder and gives
the holder of the indebtedness the right to accelerate the indebtedness;
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(e) Lessee shall (1) apply for or consent to the appointment of a receiver, trustee, custodian or
liquidator of Lessee, or of all or a substantial part of the assets of Lessee, (i1) be unable, fail or admit
n writing 1ts inability generally to pay its debts as they become due, (iii) make a general assignment
for the benefit of creditors, (iv) have an order for relief entered against it under applicable federal
bankruptcy law, or (v) file a voluntary petition in bankruptcy or a petition or an answer seeking
reorganization or an arrangement with creditors or taking advantage of any insolvency law or any
answer admitting the material allegations of a petition filed against Lessee in any bankruptcy,
reorganization or insolvency proceeding;

(f) An order, judgment or decree shall be entered by any court of competent jurisdiction,
approving a petition or appointing a receiver, trustee, custodian or liquidator or Lessee or of all or a
substantial part of the assets of Lessee, in each case without its application, approval or consent, and
such order, judgment or decree shall continue unstayed and in effect for any period of 30 consecutive
days; or

(g) Lessee shall consolidate, merge or otherwise combine with any other entity, or sell, lease
or dispose of all or a substantial portion of its assets.

Section 12.02. Remedies on Default. Whenever any Event of Default exists, Lessor shall have
the right, at its sole option without any further demand or notice, to take one or any combination of
the following remedial steps:

(a) Lessor may by notice in writing to Lessee terminate the Lease, whereupon all rights of
Lessee to use the Equipment shall cease and terminate;

(b) By written notice to Lessee, Lessor may demand that Lessee pay, as liquidated damages
for loss of a bargain and not as a penalty, all unpaid Rental Payments payable by Lessee pursuant to
such Lease and other amounts payable by Lessee under such Lease to the end of the then current
Original Term or Renewal Term;

(c) With or without terminating the Lease Term under such Lease, Lessor may request that
Lessee at Lessee’s expense promptly return any or all of such Equipment to the possession of Lessor
at such place within the United States as Lessor shall specify. In such event, Lessor shall use its best
efforts to sell or lease such Equipment or, for the account of Lessee, sublease such Equipment. If
Lessee returns the Equipment and Lessor sells, leases or otherwise disposes of any or all of the
Equipment, Lessor shall apply the proceeds of such sale, lease or other disposition in the following
order of priority: FIRST, to pay all of Lessor’s costs, charges and expenses incurred in taking,
holding, repairing, selling, leasing or otherwise disposing of Equipment, then SECOND, to the extent
not previously paid by Lessee, to pay Lessor all Rental Payments under the applicable Lease through
the termination date, then THIRD, to pay the Purchase Price applicable as of the end of the then
current Original Term or Renewal Term, as set forth in the Schedule for such Equipment, then
FOURTH to pay any remainder to Lessee. Lessee shall not be liable for any deficiency after sale,
lease or other disposition of the Equipment. If Lessee elects not to return the Equipment, Lessor is
entitled to payment of unpaid Rental Payments through the date of Lessor’s request to return the
Equipment plus the then applicable Purchase Price, as set forth in the applicable Schedule for such
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Equipment. The exercise of any such remedies respecting any such Event of Default shall not relieve
Lessee of any other liabilities under any other Lease or the Equipment listed therein; and

(d) Lessor may take whatever action at law or in equity may appear necessary or desirable to
enforce its rights under such Lease.

Section 12.03. No Remedy Exclusive. No remedy herein conferred upon or reserved to Lessor
is intended to be exclusive and every such remedy shall be cumulative and shall be in addition to
every other remedy given under a Lease now or hereafter existing at law or in equity. No delay or
omission to exercise any right or power accruing upon any default shall impair any such right or
power or shall be construed to be a waiver thereof, but any such right or power may be exercised
from time to time and as often as may be deemed expedient. In order to entitle Lessor to exercise any
remedy reserved to 1t in this Article it shall not be necessary to give any notice other than such notice
as may be required 1n this Article.

Section 12.04. Application of Moneys. Any net proceeds from the exercise of any remedy
under this Agreement, including the application specified in Section 12.02(b) (after deducting all
expenses of Lessor in exercising such remedies including without limitation all expenses of taking
possession, storing, reconditioning and selling or leasing Equipment and all brokerage, auctioneer’s
or attorney’s fees), shall be applied as follows:

(a) If such remedy 1s exercised solely with respect to a single Lease, Equipment listed in such
Lease or rights thereunder, then to amounts due pursuant to such Lease and other amounts related to
such Lease or such Equipment.

(b) If such remedy is exercised with respect to more than one Lease, Equipment listed in
more than one Lease or rights under more than one Lease, then to amounts due pursuant to such
Leases pro rata.

ARTICLE XIII

Section 13.01. No Fees Paid by Lessor. Lessor hereby certifies that it has not paid or has not
promised to pay, directly or indirectly, a fee to any person not regularly employed by Lessor to act as
an intermediary between Lessee and Lessor for the purpose of influencing any transaction in
connection with this Agreenient or any Lease.

; Section 13.02. Netices. All notices, certificates or other communications under any Lease
shall be sufficiently given and shall be deemed given when delivered or mailed by registered mail,
postage prepaid, or delivered by overnight courier, or sent by facsimile transmission (with electronic
confirmation) to the parties hereto at the addresses immediately after the signatures to this
Agreement (or at such other address as either party hereto shall designate in writing to the other for
notices to such party) and to any. assignee at its address as it appears on the registration books
maintained by Lessee.

Section 13.03. Release and Indemnification. To the extent permitted by law, but only from
legally available funds, Lessee shall indemnify, protect, hold harmless, save and keep harmless
Lessor from and against any and all liability, obligation, loss, claim, tax and damage
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whatsoever, regardless of cause thereof, and all expenses in connection therewith (including, without
limitation, counsel fees and expenses, penalties connected therewith imposed on interest received)
arising out of or as a result of (a) the entering into of this Agreement or any Lease, (b) the ownership
of any item of the Equipment, (c} the ordering, acquisition, use, operation, condition, purchase,
delivery, rejection, storage or return of any item of the Equipment, {d) any accident in connection
with the operation, use, condition, possession, storage or return of any item of the Equipment
resulting in damage to property or injury to or death to any person, and/or (e) the breach of any
covenant in a Lease or any material misrepresentation contained in a Lease. The indemnification
arising under this paragraph shall continue in full force and effect notwithstanding the full payment
of all obligations under all Leases or the termination of the Lease Term under all Leases for any
reason.

Section 13.04. Binding Effect. Each Lease shall inure to the benefit of and shall be binding
upon Lessor and Lessee and their respective successors and assigns.

Section 13.05. Severability. In the event any provision of any Lease shall be held invahd or
unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render
unenforceable any other provision hereof. Any provisions in this Lease which are in conflict with any
statute, law or applicable rule shall be deemed omitted, modified or altered to conform thereto.

Section 13.06. Amendments, Changes and Modifications. Each Lease may only be amended
by Lessor and Lessee in writing.

Section 13.07. Execution in Counterparts. Each Lease may be simultaneously executed in
several counterparts, each of which shall be an original and all of which shall constitute but one and
the same instrument.

Section 13.08. Applicable Law. Each Lease shall be governed by and construed in accordance
with the laws of the State.

Section 13.09. Captions. The captions or headings in this Agreement and in each Lease are
for convenience only and 1n no way define, limit or describe the scope or intent of any provisions or
sections of this Agreement or any Lease.
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IN WITNESS WHEREOF, Lessor and Lessee have caused this Agreement to be executed in
their names by their duly authorized representatives as of the date first above written.

LESSOR: LESSEE:

Banc of America Public Capital Corp
2059 Northlake Parkway, 4th Floor
Tucker, Georgia 30084

By By

Title Title

(Seal)

Attest:

By
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EXHIBIT A SCHEDULE OF PROPERTY NO.

Re: Master Equipment Lease/Purchase Agreement, dated as of
between Banc of America Public Capital Corp, as Lessor, and
, as Lessee

|. Defined Terms. All terms used herein have the meanings ascribed to them in the above-
referenced Master Equipment Lease/Purchase Agreement (the “Master Equipment Lease™).

2. Equipment. The following Description | Sertal No. | Model No. Location
items of Equipment are hereby
included under this Schedule of

the Master Equipment Lease.

Quantity
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Schedule K
County Measurement & Vernification Plan to Monitor Cost Savings

SAVINGS DETERMINATION METHODOLOGY

The 2008 Federal Energy Management Program (FEMP) M&V Guidelines Version 3.2 and 2007
International Performance Measurement and Verification Protocol (“IPMVP”) are voluntary
consensus documents written by and for technical, procurement and financial personnel in
government, commerce and industry. The FEMP M&V Guideline and [PMVP provide an
overview of current measurement and verification (M&V) techniques and set the framework for
verifying third-party-financed energy projects for public and private-sector projects. They dictate
that energy or water savings are determined by comparing the energy or water use associated
with a facility or certain systems within a facility before and after the installation of an energy
conservation measure (ECM) or other measure. The “before” case is called the Baseline. The
“after” case is called the post-installation, or performance period. Baseline and post-installation
energy use measurements or estimates can be constructed using the methods associated with
M&V Options, as described in these guidelines. Company will be using Option A (Partially
Measured Retrofit [solation) for the measured savings portion or non-stipulated/non-calculated
portion.

Commencing upon the anniversary of the Final Acceptance Date, and upon each anniversary
thereafter during the Savings Guarantee Period, in accordance with this Contract, the Company
shall deliver an Annual Reconciliation report to the County. Such Annual Reconciliation report
shall provide the results and supporting information of the Company’s calculation of the
Guaranteed Energy Savings.

The Guaranteed Energy Savings shall be determined by the Company in an annual
Reconciliation report and based upon the Company’s Baseline calculations as described in
Schedule E and subject to adjustments by the Company in accordance with this Contract. The
Company shall provide the County with a copy of the respective Annual Reconciliation report
for that Guaranteed Savings Period. The Company’s calculations shall be in accordance with
trade industry standards and practices and the Company’s calculations shall be final and
conclusive. The county shall retain the right to review and approve, which approval shall not be
unreasonably withheld, the data collection process, and the data to be used in updating the
Baseline calculations.

In connection with each Annual Reconciliation report, the Company may also conduct a brief
energy audit inspection of the Facilities. This shall enable the Company to determine what types
of changes the County has made to the Facilities, business or operations.

[f the Annual Reconciliation report indicates that the respective Guaranteed Savings for the then
current Annual Reconciliation report is at least equal to the Total Guaranteed Savings for such
period, then the Company shall be deemed to have achieved and performed the Savings
Guarantee for such annual period and shall not be obligated to take any further action until the
next scheduled Annual Reconciliation report period.

In the event of the County’s removal, destruction, substitution, modification, or other alteration
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of the CM, any changes or the County’s fatlure to operate the CM for the hours or levels set forth
in the Contract, the Company may adjust the Guaranteed Savings to reflect savings as if the
County had not made any such changes and as if the County had continued to operate the CM in
accordance with the Contract.

The proposed M&V approach for this project is the International Performance Measurement and
Verification Protocol (IPMVP) Option A: End-Use Retrofits — Measured Efficiency, Stipulated
Consumption Approach.

There are two components associated with this measure that will be used to determine if the
savings 1s within compliance of this Contract. The first is chiller efficiency and the other is the
temperature differential at the Central Supply Plant.

The chiller efficiencies will be measured annually by utilizing the points integrated into the
control system. Every three years, the sensors shall be recalibrated under this Contract. If the
data appears unreliable, those points may be recalibrated as needed. The Company may opt, at
its discretion, to utilize 3™ party testing in lieu of control system data. The County is required to
maintain the control system so that it functions as intended. As long as the efficiency is at or
above the efficiency anticipated, this portion of the measure will be deemed as performing. Both
new and existing machines degrade with time. They will be assumed to degrade at the rate of
0.5% per year over the term of the contract. The expected Year 1 chiller efficiencies are listed in
the Investment Grade Audit. If the measured efficiency deviates from the expected efficiency
for that year, the efficiency will be re-run in the model to determine the excess or shortfall of
savings.

With regard to the chilled water temperature differential at the Central Supply Plant, the data
obtained from the control system will be utilized. Every three years, the sensors shall be
recalibrated under this Contract. If the data appears unreliable, those points may be recalibrated
as needed. The Company may opt, at its discretion, to utilize 31 party testing in lieu of control
system data. The County shall maintain the control system so that it functions as intended. If the
actual temperature differential deviates from the guaranteed value, the model shall be re-run to
determine the savings excess or shortfall.
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Schedule L
Company’s Test and Balance and Commuissioning Responsibilities

Construction Design Phase (95%)
* Finalize commissioning specifications
Construction Phase

¢ Conduct a Cx kickoff meeting to review commissioning plan

e Prepare or finalize the commissioning plan

* Review A/E updated basis of design documents and OPR

¢ Coordinate integration of commissioning into the construction schedule

* Review all commissioned system submittals for approval

» Evaluation value engineering proposals

* Review TAB plan/forms/report format (pre-TAB)

» Review temperature controls documentation

* Review the project meeting minutes, RFIs, change orders, ASls and other project documentation
relating to systems being commissioned

s  Write pre-functional checklists (PFC) for systems being commissioned

e QOrganize and conduct 10 on-site commissioning meetings

e Perform 3 site visits for construction observation (prior to spot check of the PFCs). Generate and
distribute site inspection reports

¢ Review pre-functional checklist for completeness

e Venfy 10% of pre-functional checklist in the field of accuracy

e  Write Functional Performance Test procedures for systems being commissioned

¢ Maintain commissioning issues log

e  Assist with issue resolution

Acceptance Phase
o Verify 10% of all TAB readings in End User Spaces
» Recommend acceptance of TAB Report
*  Supervise and document all Functional Performance Testing (conducted by the installing
contractor)
» Provide a Final Commissioning Report
Sound and Vibration Services
o  Verify vibration 1solation devices are nstalled

LEED™ Services

Provide LEED™ EA Prerequisite Commissioning Documentation
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APPENDIX A
STATE TERM CONTRACT NO.: 973-320-0G8-1
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This Contract 1s by and between the State of Florida, Department of Management Services
(“Department”), an agency of the State of Florida with offices at 4050 Esplanade Way,
Tallahassee, Florida 32399-0950, and the entity identified below as Contractor {“Contractor™).

The Contractor responded o the Department’s Invitation to Negotiate (1TN) No. 24-973-
320-X, Encrgy Savings. The Department has determined (o accepl the Contracior’s response and
to enter into this Coniract tn accordance with the terms and conditions of the solicitation.

Accordingly, and in consideration of the mutual promises contained in the Contract
documents, the Departiment and the Contractor do hereby enter inte this Contract, which is a
state term contract authorized by section 287.042(2)(a) of the Florida Statues (2001). The term
of the Contract begins on January |, 2008, and expires on December 31, 2012, The Contract
consists of the following documents, which, in case of conflict, shall have priority i the order
listed, and which are hereby incorporated as if fuily sct forth:

e Any written ainendimenis to the Comtract

e Technical Specifications

s Special Conditions

e Special Instructions (0 Respondents

o (ieneral Instructions to Respondents {PUR 00T {10/06))
o General Contract Conditions {PUR 000 (10/06)}

«  Any Purchase Order under the Cantract

o {antractor’s response

J&Zf{ Aoeerid Jif oo

Siate of Flor ida, i
Department of Management Services
By: Linda H. South, Secretary

Contractor Name: __BGA, Inc. {Scal}
Street Address or P() Box: 3101 W. MH( Jr. Blwd., 3re. 110

City, State, Zip: Tampa, FL 33607

1
M s 12-11-07

BY: uichael ¥. Gibson Date
Its: President

APPROVED AS TO FORM AND ™ VY
OFFICE QF THE GENERAL COUNS.1,
DEPA? TM ST OF M 3}53 AGEMENT SERVIC:S
ol Gt

i

T/’
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TABLE OF CONTENT:

1.0 INTRODUCTION

2.0 GENERAL INSTRUCTIONS fo RESPONDENTS (PUR 1001)
3.0 SPECIAL INSTRUCTIONS TO RESPONDENTS

4.0 GENERAL CONTRACT CONDITIONS (PUR 1000)

5.0 SPECIAL CONTRACT CONDITIONS

6.0 TECHNICAL SPECIFICATIONS

79

%



SECTION 1.0

INTRODUCTION

CONTENT:

1.1 INTRODUCTION AND OVERVIEW

1.2 TIMELINE
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1.1 Introduction and Overview:

The State of Floride ("State”) Is issuing this Invitation 1o Negotiate ("ITN") to obtain
Responses from potential Contractors for the provisioning of Energy Savings
Contracting, as more fully described in Section 6.0 of this ITN. Any resuiting contract
from this ITN will supersede and replace the current Comprehensive Energy Strategy
Contract {No. 973-320-03-1).

1.2 Timsfine:

Event Event Date

lssue TN - o 372612007

Questions from Respondents Due (No later than 2:00 pm ETY T 4042007

Post Responses to Respondent’s Questions e 4/11/2007

TN Responses Due {Mo laler than 2200 pm ETY 412442007
| Responses Will be Opened @ 2:00 pm ET in Building 4050 Rm. 360K

Evaluators Review TN Responses / Evaluators Scoring Sesslon 4125/2007 1o 5/08/2007
I“ Evajuation Commitiee Meeting SH08R007
?’ogl Intent to Negotiate - . o e . _.___ 51082007

| Commence Negotiations 5/15/2007 to 6/18/2007 |

Evaluation Commitiee Meeting 6/18/2007
Post Notice of Intent to Award ) ) 6/18/2007
Contract Awsrd 6/25/2007 1
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SECTION 2.0

State of Florida
PUR 1001
General Instructions to Respondents
Contents
1. DEFINITIONS.

1. GENERAL INSTRUCTIONS.
3. ELECTRONIC SUBMISSION OF RESPONSES,

4. TERMS AND CONDITIONS.

5. QUESTIONS.

6. CONFLICT OF INTEREST.

7. CONVICTED VENDORS.

8. DISCRIMINATORY VENDORS.

9. RESPONDENT’S REPRESENTATION AND AUTHORIZATION,

10, MANUFACTURER’S NAME AND APPROVED EQUIVALENTS.

i1. PERFORMANCE QUALIFICATIONS.

12. PUBLIC OPENING.

13. ELECTRONIC POSTING OF NOTICE OF INTENDED AWARD,

14. FIRM RESPONSE.

15. CLARIFICATIONS/REVISIONS.

16. MINOR IRREGULARITIES/RIGHT TO REJECT.

17. CONTRACT FORMATION,

18. CONTRACT OVERLAP.

19. PUBLIC RECORDS.

20, PROTESTS.

24, LIMITATION ON VENDOR CONTACT WITH AGENCY DURING SOLICITATION PERIGD

1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement. The
following additional terms are also defined:

{a) “Buyer" means the entily that has released the solicitation. The "Buyer” may alsc be lhe
“Customer” as defined linthe PUR 1000 if that entity meets the definition of both terms.

{b) "Procurement Officer” means the Buyer's contracting personnel, as Identified In the
introductory Materials.

{c) "Respondent” means the entity that submits materials to the Buyer in accordance with these
“Instructions.

{d) "Response” means the material submilted by the respondent in answering the solicitation.

{e} "Timeline" means the list of critical dates and actions included in the Introductory Materials.

2. General Instructions. Potential respondents to the solicitation are encouraged lo carefully
review all the materials contalned herein and prepare responses accordingly.
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3. Electronic Submission of Responses. Respondents are required to submit responses
electronically. For this purpose, all references herein to signatures, signing requirements, or
other required acknowledgments hereby include electronic signature by means of clicking the
"Submit Response" button (or other simifar symbol or process) attached to or logically
associated with the response created by the respondent within MyFloridaMarketPlace. The
respondent agrees that the action of electronically submitting its response constitutes:

« an electronic signature on the response, generally,

« an electronic signature on any form or section specifically calling for a signature, and

« an affirmative agreement o any statement contained in the solicitation that requires a

definite confirmation or acknowledgement.

4. Terms and Conditions. All responses are subject to the lerms of the following sections of
this solicitation, which, in case of conflict, shaft have the order of precedence listed:

« Technical Specifications,

« Special Conditions and Instructions,

« Instructions to Respondents (PUR 1001},

« General Conditions (PUR 1000), and

« Introductory Materials.

The Buyer oblects t¢ and shall not consider any additional terms or conditions submitted by a
respondent, including any appearing in documents attached as pant of a respondent’s response.
in submitting its response, a respondent agrees that any additional terms or conditions, whether
submitted intentionally or inadvertently, shall have no force or effect. Failure to comply with
terms and conditions, Including those specifylng information that must be submitted with a
response, shall be grounds for rejecting a response.

S. Questiors. Respondents shall address all questions regarding this solicitation to the
Procurement Officer, Questions must be submitted via the Q&A Board within
MyFlaridaMarketPiace and must be RECEIVED NO LATER THAN the time and date reflected
on the Timetine. Questions shall be answered in accordance with the Timeline. All questions
submitted shall be published and answered in a manner that all respondents will be able to view.
Respondents shall not contact any other employee of the Buyer or the State for information with
respect to this solicitation. Each respondent is responsible for monitoring the
MyFloridaMarketPlace site for new or changing information. The Buyer shall not be bound by
any verbal information or by any written information that is not contained within the solicitation
documents or formally noticed and issued by the Buyer's contracting personnel. Questions to
the Procurement Officer or to any Buyer personnel shall not constitute format protest of the
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions.

6. Cenflict of Interest. This sclicitation is subject to chapter 112 of the Florida Statules.
Respondents. shall disclose with their response the name of any officer, director, employee or
other agent who Is also an employee of the State. Respondents shall also disclose the name of
any State employee who owns, directly or indirectly, an interest of five percent {5%) or more in
the respondent or its affiliates.

7. Convicted Vendors., A person or affiliate placed on the .convicled vendor list following a
conviction for a public entity crime is prohibited from doing any of the fofiowing for a period of 36
months from the date of being placed on the convicted vendar fist:

« submitting a bid on a contract to provide any goods or services to a public entity;



submitting a bid on a contract with a public entily for the construction or repair of a public
building or public work;

submitting bids on leases of real property to a public entity;

being awarded or performing wark as a contractor, supplier, subcontractor, or consuitant
under a contract with any public entity; and

transacting business with any public entity in excess of the Category Two threshold
amount {$25,000) provided in section 287.017 of the Florida Statutes.

8. Discriminatory Vendors. An entity or affiliate placed on the discriminatory vendor list
pursuant to section 287.134 of the Florida Statutes may not:

submit a bid on a contract to provide any goods or services to a public entity;

submit a bid on a contract with a public entity for ihe consiruction or repair of a public
building or public work;

submit bids on leasss of real property 1o a public entity;

be awarded or perform work as a contractor, suppiier, sub-contractor, or consultant
under a contract with any public entity; or

transact business with any public entity.

9. Respondent’s Representation and Authorization. In submitting a responss, each
respondent understands, represents, and acknowledges the following {if the respondent cannot
so certify to any of following, the respondent shall submit with its response a written explanation
of why it cannot do so).

The respondent is not currently under suspension or debarment by the State or any other
governmental authority.

To the best of the knowledge of the person signing the response, the respondent, its
affiliates, subsldiaries, directors, officers, and employees are not currently under
investigation by any governmental authority and have not in the iast ten (10) years been
convicted or found llable for any act prohibited by law in any jurisdiction, Involving
conspiracy or collusion with respect to bldding on any public contract.

Respondent currently has no definquent obligations to the State, including a claim by the
State for liquidated damages under any other contract.

The submission is made in good faith and not pursuani to any agreement or discusslon
with, or inducement from, any firm or person 1o submit a complernentary or other
noncompetitive response.

The prices and amounts have been arrived at independently and without consultation,
cammunication, or agreement with any other respondent or potential respondent; neither
the prices nor amounts, actual or approximate, have been disclosed to any respondent
or poterntial respondent, and they will not be disclosed before the solicitation opening.
The respondent has fully informed the Buyer in writing of all convictions of the firm, its
affiliates {as defined-in. section 287.133(1){a) .of the Florida Statutes), and all directors,
loyess of the frm and Iis affiliates for violstion of state or federal

' anmrust laws with respect 10-a pubik: contract for violation of any state or federal lew

involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect
to a public contract. This includes disclosure of the names of current employees who
were convicted of contract crimes while in the employ of another company.

Neither the respandent nor any person associated with it in the capacity of owner,
partner, director, officer, principal, investigalor, project director, manager, auditor, or
position involving the administration of federal funds: _
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o Has within the preceding three years been convicted of or had a civil judgment
rendered against them or is presently indicted for or otherwise criminally or chvilly
charged for: commission of fraud or a criminal offense in connection with abtaining,
atternpling to obtain, or performing a federal, state, or local government transaction
or public contract; violation of federal or state antitrust statutes; or commisslon of
embezzlemnent, thefl, forgery, bribery, falslfication or destruction of records, making
false statements, or receiving stolen property; or

o Has within a three-year period preceding this certification had one or more federal,
stats, or local government contracts terminated for cause or defaull.

« The product offered by the respondent will conform to the specifications without
exception.

« The respondent has read and understands the Contract terms and conditions, and the
submission is made in conformance with those terms and conditions.

« {fan award is made to the respondent, the respondent agrees that it intends to be legally
bound to the Contract that is formed with the State.

« The respondent has mads a diligent inquiry of its employees and agents responsibie for
preparing, approving, or submitting the response, and has been advised by each of them
that he or she has not participated in any communication, consultation, discussion,
agreement, collusion, act or other conduct inconsistent with any of the statements and
representations made in the response.

« The respondent shall Indemnify, defend, and hold harmless the Buyer and lts employees
against any cost, damage, or expense which may be incurred or be caused by any error
in the respondent’s preparation of iis bid.

« Ali information provided by, and representations made by, the respondent are materlal
and imporiant and will be relied upon by the Buyer in awarding the Contract. Any
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts
relating to submisston of the bid. A misrepresentation shall be punishable under law,
including, but not limited to, Chapter 817 of the Florida Statutes.

18, Manufacturer’s Name and Approved Equivalents. Unless otherwise specified, any
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a
specification are descriptive, not restrictive. With the Buyer's prior approval, the Contractor may
provide any product that meets or exceeds the applicable specifications. The Contractor shall
demonstrate comparability, including appropriate calalog materials, literature, specifications,
test data, etc. The Buyer shall determine in its sole discretion whether a product is acceptable
as an equivalent.

11. Performance Qualifications. The Buyer reserves the right to investigate or inspect al any
time whether the product, qualifications, or facilities offered by Respondent mest the Contract
requirements. Respondent shall at all times during the Contract term remain responsive and
rasponsible. In determining Respondent’s responsibility as a vendor, the agency shall consider
all information or evidence which is:gathered or comes to- the attention of the agency which
demonstrates the Respondent’s capability to {ully satisfy the requirernents of the solicitation ard
the contract,

Respondent must be prapared, if requested by the Buyer, to prasent evidence of experience,
ability, and financial standing, as woll as a statement as to plant, machinery, and capacity of the
respondent for the production, distribution, and servicing of the product bld. i the Buyer
dstermines that the conditions of the solicitation documents are not compliad with, or that the
product proposed to be furnished does not meet the specified requirements, or that the
qualifications, financlal standing, or facilities are not ssatisfactory, or that performance is
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untimely, the Buyer may reject the response or terminate the Contract. Respondent may be
disqualified from receiving awards if respondent, or anyone in respondent’'s employment, has
previously failed to perform satisfactorily in connection with public bidding or contracts. This
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation
either before or after award of the Contract, but should the Buyer slact to do so, respondent is
not relieved from {ulfitling all Contract requirements.

12. Public Opening. Responses shall be opened on the date and at the location indicated on
the Timeline. Respondents may, but are not required to. attend. The Buyer may choose not to
announce prices or release other materials pursuant to s. 119.071{1){b), Florida Statutes. Any
person requiring a special accommodation because of a disability should contact the
Procurement Officer at least five {5) workdays prior to the solicitation opening. f you are hearing
of speech impaired, please contact the Buyer by using the Florida Relay Service at (800} 955-
8771 (TOD).

13. Electronic Posting of Notice of Intended Award. Based on the evaluation, on the date
indlcated on the Timeline the Buyer shall electronically post a notice of intended award at
hitpiiffen.state.fi.us/owa vbsfowalvbs www.main menu. If the notice of award Is delayed, in lieu
of posting the notice of intended award the Buyer shalt post a notice of the delay and a revised
date for posting the notice of intended award. Any person who is adversely affected by the
decision shall file with the Buyer a notice of protest within 72 hours after the electronic posting.
The Buyer shall not provide tabulations or notices of award by lelephonae.

14. Firm Response. The Buyer may make an award within sixty (60} days after the date of the
opening, during which perlod responses shall remain firm and shall not be withdrawn. If award
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards
the Contract or the Buyer receives from the respondent written notice that the response is
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion,
be accepted or rejectad.

15. Clarifications/Revisiens, Before award, the Buyer reserves the right to seek clarifications or
request any information deemed necessary for proper evaluation of submissions from all
respondents deemed eligible for Coritract award. Fallure to provide requested information may
result in refection of the response.

16. Miner Irregularities/Right to Refect. The Buyer reserves the right 1o accept or reject any
and alf bids, or separable portions thereof, and to waive any minor irregularity, technicality, or
omission if the Buyer detarmines that doing so will serve the State’s best Interests, The Buyer
may reject any response not submitted In the manner specified by the solicitation documents.

17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful
respondent{s}), however, no:contract shafl be formed between raspondent and the Buyer until
the: Buyer signs the Contract. . The Buyer shall not be liable for any costs incurred by a
respondent in preparing or producing its response or for any work performed before the Contract
is effective.

18. Contract Overlap. Respondenis shall identify any products covered by this solicitation that
they are currently authorized to furnish under any state term contract. By entering into the
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the
manner the Buyer deems to be in its best interest. .
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19. Public Records. Anticle 1, section 24, Florida Constitution, guarantees every person access
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public
record. As such, all responses to a competitive solicitation are public records unless exempt by
faw. Any respondent claiming that its response contalns information that is exempt from the
public records law shafl clearly segregate and mark that informalion and provide the specific
statutory ciiation for such exemption.

20, Protests. Any protest concerning this sclicitation shalf be made in accordance with sections
120.567(3) and 287.042(2) of the Florlda Statutes and chapter 28-110 of the Florida
Administrative Code. Questions to the Procurement Officer shall not constitule formal notice of a
protest. 1t Is the Buyer's intent to ensure that specifications are written 1o obtaln the best value
for the State and that specifications are writlen to ensure competitiveness, fairness, necessity
and reasonableness in the soficitation process.

Section 120.57(3)(b), F.S. and Saction 28-110.003, Fla. Admin. Code requlre that a notice of
protest of the solicitation documents shall be made within seventy-two hours after the posting of
the soficitation.

Section 120.57(3)(a), F.S. requires the following statement to bs Included in the solicitation:
“Failure to file & protest within the time prescribed in section 120.57(3}), Florida Statutes, shall
constitute a waiver of proceedings under Chapter 120, Florida Statutes.”

Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the
solicitation: *Fallure to file a protast within the time prescribed in Section 120.57(3), Florida
Statutes, or failure to post the bond or other security required by law within the time allowed for
fiting.a bond shall constitute a walver of proceedings under Chapter 120, Florida Statutes.”

21, Limitation on Vendor Contact with Agency During Solicltation Perlod. Respondents to this
solicitation or persons acling on their behalf may not contact, between the release of the
solicitation and the end of the 72-hour period following the agency posting the notice of intended
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the
executive or legislative branch concerning any aspec! of this solicitation, except in writing to the
procurement officer or as provided in the solicitation documents. Violation of this provision may
be grounds for rejecting a response.
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SECTION 3.0

SPECIAL INSTRUCTIONS TO RESPONDENTS

SPECIAL INSTRUCTIONS TO RESPONDENTS CONTAINED IN THIS SECTION 3.0 MAY SUPERCEDE OR

SUPPLEMENT GENERAL INSTRUCTIONS TO RESPONDENTS CONTAINED IN SECTION 2.0.

CONTENT

3.1 CONTACT PERSON ‘

3.2  ORDEROF PRECEDENCE

33  DEFINITIONS

34  WHO MAY RESPOND

35  MyFLORIDAMARKETPLACE (MFMP) ITN OVERVIEW
3.6  AMENDMENTS TO THE ITN DOCUMENTS

3.7 SuBMITIAL OF RESPONSE

3.8 EVALUATION AND SELECTION PROCESS

3.8 k RESERVATIONS

3.10  ORAL PRESENTATIONS

3.11  DISCLOSURE OF RESPONSE CONTENTS

3.12 RESPONDENT'S BUSINESS INFORMATION, EXPERIENCE AND EVALUATION CRITERIA
3.13  STATE OBJECTIVES
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3.1

3.2

33

Contact Person
Refer ALL inquiries to:

David A. Bennett

Lead Purchasing Analyst, State Purchasing
Deparntment of Management Services

4050 Esplanade Way, Suite 360
Tallahassee, FL 32399-0950

(850) 921-4072

(850} 488-5498 {facsimile)
David.Bennstti@@dms.Myflorida.com

Order of Precedence

Potential Respondents to the solicitation are encouraged to carefully review all the
materials contalned herein and prepare responses accordingly. In the event any conlflict
exists between the Special and General Instructions, those instructions specified in the
Special instructions shall prevail. Afler successful negotiations, Contractor(s) shali sign a
Contract form incorporating the solicilation materials and any additional terms and
conditions resuiting from the negotiation process.

All responses are subject o the terms of the following sections of this ITN, which, in case
of confllct, shall have the order of precedence listed:

+ Technical Specifications

» Special Instructions to Respondents

Speciat Conditions

Forms, Attachments and Worksheets

General Instruction to Respondents (PUR 1001)
General Conditions (PUR 1000)

The Department will conslder additional terms and conditions submitted by a
Respondent that may be submitted as pan of a Respondenl's response. This
willingness to consider additional terms and conditions takes precedence over the
language contained in the General Instructions to Respondents (PUR 1001), Section 2.4.
The Department's wilfingness to consider additional terms and conditions does not
extend to the requirements. listed In Section 3.9 which shall be considered non-
negotigbte.

Respondents shall submit any propcjsed additional terms and conditions In accordance
with Section 3.7.

Definltions

3.3.1 The definitions found in s. 60A-1.001, F.AC. shall apply 10 this agreement. The

following additional terms are altso defined:

3.3.2 "The Departiment” means the Department of Management Services.
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3.4

35

333

3.34

33.5

"Procurement Officer” means the Buyer's contracting personnel, as identified in
Section 3.1,

"Eligible Users” is defined in 60A-1.005, F.A.C. The foliowing entities are eligible
users:

1. All governmental agencies, as defined In Sectlon 163.3164, F.S., which have a
physlcal presence within the State of Florida;

2. Any independent, non-profit college or university that is located within the State of
Florida and is accredited by the Southern Association of Collegas and Schools.

“Contractor’ means any person who contracts to sell commodities or contractual
services to an agency.

Who May Respond

Fully capable providers, who are in good standing with the State of Florida, meet the
Technical Specifications (Section 6.0), and which possess the financlel capability,
experience and personnel resources to provide service of the scope and breadth
desctibed in this [TN.

The Depariment and Eligible Users relain the right to request additional information
pertaining to the Respondant’s ability and qualifications to accomplish all services
described in this ITN as deemed necessary during the ITN or after contract award.

Companles, their subsidiaries, affiliates, or related entities shall be fimited to one (1)
response as a prime contractor. A company/firm may serve as a pfime contractor on
ONLY one response. A company may serve as a subcontractor on multiple
responses.

MyFioridaMarketPlace ITN Overview

3.5.1 MyFloridaMarketPlace Sourcing Tool Tips

' 352

Vendors must have a current and complete Vendor Registration Application identified
on the MyFlorldaMarketPlace Vendor Reglstration System at:
https:/lvendor.myfloridamarketplace.com/. if you have not registered, please be
advised that a minimum of 48 hours will be required for access to the Sourcing Tool.
Completion of this registration is mandatory for those Vendors who wish to submit a

response.

Questions & Answers.

Respondents shall examine this soficitation to determine # the Depariment's
requirements are clearly stated. If there are any requirements which are uncfear or
may restrict competition, Respondents should submit notice to the Department
during Stage 1 using the Sourcing Tool's Q&A Board by due date for Respondents to
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submit questions listed in the Event Calendar. Do not contact the Purchasing
Analyst or Customers directly. Within the submilted question, Respondents must do
the foliowing:

1. ldentify and describe in detail their difficulty In mesting the Depariment’s
specifications

2. Provide detalled justification for a change
3. Provide recommended changes to the specifications

A Respondent’s failure 1o request changes by the date described in the Introduction
(Section 1) of this solicitation shall be considered lo constitute Respondent's
acceptance of the Depantment's specifications. The Department shall determine
what changes to the solicitation shall be acceplable o the Department, if any. If
required, the Department shall Issue an addendum reflecting the acceptable changes
10 this solicitation, which shall be posted as an addendum to the solicitation in the
Sourcing tool and on the State's Vendor Bid System in order that alf Respondents
shall be given the opportunity of submitling responses lo the same spacifications.

Please note that guestions wilt NOT be answered via telephone or fax. The
Department shall post the answers to the questions via the System by the date
stated on the Event Catendar. Each Respondent is responsible for monitoring the
System for new or changing information. New communications will be posted within
the Message Center on the System. The Depariment shall not be bound by any
verbal Information or by any wrilten Information thal Is not either contained within the
solicitation documents or formally noticed and issued by the Purchasing Analyst.
Questions shall nol constitute formal protest of the specifications or of the solicitation.
The formal protest process is described in PUR Form 1001 (Section 19} of this
soficitation.

3.5.3  MyFloridaMarketPlace Sourcing Will NOT be used to Submit Respondent’s Reply

Five hard copies and one CD of the Respondent’s reply to this {TN shall be submitted
to and received by the Official Contact Person specified in Section 3.1 {or his
designee) by the deadline specified In Section 1.2. DO NOT submit vour response
electronically through MFMP.

This Seclion, 3.5.3, supersedes and replaces Section 2.3, of this Solicitation.

354  MyFloridaMarkePlace Emall Notification

- ‘Respondents are reminded that the Sourcing Tool's Email Nolifications are an option
provided as a courlésy. The State of Florida is not under any obligation and doses not
guarantee that Vendors will receive Email Notifications concerning the posting,
amendment or close of solicitations. Vendors are responsible for checking the
MyFloridaMarketPiace Sourcing Tool and / or'the Vendor Bid System for information
and updates concerning solicitations.
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355  MyFloridaMarketPlace Sourcing Tool Training

This solicltation will be conducted using the MyFloridaMarketPlace Sourcing Tool.

Optional tralning s offered at:

http:/fmarketplace.myflorida.comfvendor/vendor _solicitation heip.htm.

Download and review the document titied 1TB Event User Guide.”

» For all technical questions about the Sourcing Tool, Vendors should contact the
MyFloridaMarketPlace Customer Service Desk at 866-FLA-EPRO (866-352-
3776) or: venderhelp@myfloridamarketplace,com.

« For additlonal Information or asslstance on using the Saurcing Tool, please visit
the MyFloridaMarketPlace website at the following link:
http://markelplace.myflorida.com/vendor/vendor solicitation help.htm.

This site includes:
a. Solicitation User Guides
b. On Demand web-based Sourcing training link
¢. WinZip FAQs
d. Vendor FAQs

3.8 Amendments 1o the TN Documents

The Depariment reserves the right to issue amendments o the ITN. Notice of any
amendment will be posted within MyFloridaMarketPlace andfor the Vendor Bid System.
Such notice, if required, will contain the appropriate detalls for identifying andfor
reviewing the formal changes to the ITN. Each Respondent is responsible for
monitoring the sites for new or changing information concerning this [TN.

3.7 Submitisl of Response

Five Hard coples and one CD of the Respondent’s reply to this iTN shall be received by
the Official Contact Person specified in Section 3.1 {or his designee) by the deadline
specified in Sectlon 1.2. DO NOT submil your response electronically through MEMP.

The outer packaging of malled documents shall clearly state: Solicitation Title and
Number (STATE TERM CONTRACT FOR ENERGY SAVINGS, TN No. 24-973-320-x}
and the ITN Responses Due Date and Time from the Timeline in Section 1.2 of this
solicitalion. Failure lo_provide all reguired Information within the solicitation response
may result in rejection of the response.

Each Rsspondent is responsible for ensuring that tha offer is recelved before the
deadline noted on the Timeline in Section 1.2 of this solicitation. The Department shall
not consider offers -feceived after he due dste and time specified in the Timeline
{Séction 1.2} eras‘amended by the Depaitment.
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3.8

3.10

3.1

Evaluation and Sefection Process

in determining whether to select or reject a response, the Department will consider and
balance all information submitted in response to this iITN. Responses that do not contain aif
the required information may be considered non-responsive and may be refected. In its
assessment of submitted responses, the Department will analyze the information submitted in
relation to the information requirements and evaluation criteria of this ITN, the applicable
provisions of Florida Statutes, and Florida Administrative Code. Respondents must meet or
exceed the requirements outlined in Section 3.12.

Reservations.

The Depattment reserves the right to reject any and all Responses received pursuant to this
invitation to Negotiate, if the Departiment determines such action is in the best interest of the
State of Florida or the Depariment. The Depattmen! ressrves the right to negotiate
concurrently or separately with competing Respondents. The Department reserves the right
to accept portions of a competing Respondent's Responses and merge such portions into
ong project, including the inclusion of the entily offering such portions. The Department
reserves the right to walve minor irreguiarities in submitted Responses.

Oral Presentation.

The Department reserves the right to require any Respondent to perform, prior to the sefection of
Respondsnt(s}, an operational demonstration and, an oral presentation on any hardware, software
or professional services included in its Response. if the Department determings that an operational
demonstration and oral presentation are necessary, the Deparment shal schedule the
presentation.

A written summary of the operational demonstration and oral presentation prepared by the
Respondent shall be regarded as corfirmation of this requirement and shali become part of the
Respondent’s response. A list of attendeas and copies of the agenda and all visuals should
accompany the wiilen summary. The inabliity of the Respondent to conduct the operational
demonstration and oral presentation within ten (10) days of written notification by the Department will
result in disqualification. The Respondent(s} project manager(s) assigned 1o this Response must be
present at the operational demonstration and oral presentation.

Digclosure of Response Contents,

All documentation produced as pant of the Invitation to Negotiate will become the exclusive property
of the Deparimeni and may not be removed by an employes or agent of the Respondent. All
Responses received from Respondents in response to this Invitation to Negotiate will become the
property of the Department and will not be retumed to the Respondent. The Depailment shall have
the right to use any or alt ideas or adaptations of the ideas presented in any Response received In
response to-his Inyilation to Negotiate. Selection or rejection of a-Response will not affect this right.

For addiﬂonaliihbﬁnaﬁonreganﬁng pubfic records, please fefer to Section 2.19 of this solicitation.
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3.12 Respondent's Business Information and Experlence

3.12.1 Please, provide the following information regarding the Respondent’s business:

o0 w>

mom

Full, legal name of prime Respondent;

Federal Identification Number;

Unemployment Compensation Number,;

State in which incorporated, and If not incorposated, indicate type of business
{e.g., partnership, sole proprietorship, etc.);

Date Incorporated;

Description of the Respondent’s organization, Including subslidiaries, parent
corporations, officers; include organization charts and details concerning the
number of facllities by geographic focation;

Brief description of the Respondent’s principal type of business;
Percentage of minority employess;

State whether the Respondent has had a contract terminated for default within
the past five years, and if 50, deseribe in detail;

State whether the Respondent has filed for bankruptcy protection in the past
five (5} years, or is cuirently in the process of filing or planning to flle for
bankruptcy protection or financial restructuring or refinancing. if so provide
Court and case number;

Describe in detall a plan to provide continued service and support to the
Department in the sven! the Respondent's company goes out of business,
merges with another company, is acquired by another company, stc.;

Certify that the Respondent is not currently under suspension or debarment by
the Federal government, the State of Florlda, or any other state government;

Ceniify that the Respondent does not owe the Federal government, the State
of Florida, or another stale any outstanding taxes or fees;

State whether any contract with the State, or negotiation with any other clients,
would represent a possible conflict of interest;

indicate whether the Respondent has any pending or threatened litigation
against the State or any agency of the State;

if the Respondent is proposing to use any sub-contractors for the project,
dascribe.in detail the experience as a prime Respondent in dealing with sub-
contractors, and how the plan 1o manage -and coordinate any proposed sub-
contractors;

Provide the names and addresses of all affiliated or related companles,
partnerships or associations (including sub-contractor, if any) and a brief
description of their relationship to the Respondent;

Document the Respondent’s insurabitity and ability to obtain bonding as
required by the State;
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S. Provide a statement on the Respondent’s letterhead that the Respondent
agrees to comply with alf Federal and state laws regarding falr employment
practices and non-discrimination.

3.12.2 Evaluation Criteria for Stage 1 {Pre-Negotiation).

Respondent’s will be awarded a Pass or Fail grade for each of the 3 criterlon
below and will only be considered for an award of the subsequent contract if a
Passing grade Is raceived for each criterion.

1. Please provide the following information regarding the Respondent's history and
experience:
Please provide a summary of all projects as defined within F.S. 489.145 that your
business has contracted for with any government entity during the last five years.
The summary should be brief {approximately 2 pages) and include but not be
fimited to a description of the project, outcome, referralfcontact information, and
doilar amount. In order to recelve a Passing grade, the Respondent must have five
or more projects under contracl with government entities with an aggregate amount
of $10 miifion or more over the last THREE years.

2. Respondent’s License:
The Respondent must provide a copy of a license under F.S. 471, F.S. 481, or F.S.
489, and demonstrate that they are experienced in the analysis, design,

implementation,” or installation of energy conservation measures through energy
performance contracts.

3.  Respondent’s Financial Capability—-

The Respondent must provide information demonstrating its Financlal Capability and
resources avaitable io satisfy the requirements proposed within this ITN.

3.12.3 Evaluation Criterla for Stage 2 {(Negotiation and Award).

Ewvaluation Criteria for Stage 2 will be provided prior to Stage 2.
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3.13  State Objectives {rev. 07/28/04)

Within thirty (30) calendar days following award of the Contract, the successful
Respondent shall submit plans addressing each of the State’s five (5) objectives listed
below, to the extent applicable to the items / services covered by this solicitation.

3.13.1  Environmental Considerations

The State supports and encourages initiatives to protect and preserve aur
environment. The Contractor shall submit as pant of any response the Contractor's
plan to suppon the procurement of products and materlals with recycled content, and
the Intent of Section 287.045, Florida Statutes. The Contractor shall also provide a
plan for reducing and or handiing of any hazardous waste generated by Contractor's
company. Reference Rule 62-730.160, Florida Administrative Code. It is a
requirement of the Florida Department of Environmental Protection that a generator
of hazardous waste materials that exceeds a certain threshold must have a valid and
current Hazardous Waste Generator ldentification Number. This identification
number shall be submitted as parnt of Contractors explanation of its company's
hazardous waste plan and shall explaln In detail its handling and disposal of this
waste,

3.13.2 Caerttification of Drug-Free Workplace Program

The State supports and encourages initiatives to keep the workplaces of Florida’s
Suppliers and Contraclors drug free. Section 287.087 of the Florida Statutes
provides that, where Identical tie responses are recelved, preference shall be given
to a response received from a Respondent that certifies It has implemented a drug-
free workforce program. The Contractor shall describe how it will address the
implementation of a drug free workplace in offering the items of the solicitation.

3.13.3  Products Avallable from the Blind or Other Handicapped (RESPECT)

The State supports and encourages the gainful employment of citizens with
disabilities. 1t is expressly understood and agreed that any articles that are the
subject of, or required to carry out, this Contract shall be purchased from a nonprofit
agency for the blind or for the severely handicapped that is quslified pursuant to
Chapter 413, Florida Statutes, in the same manner and under the same procedures
set forth In Section 413.036(1) and (2), Florida Statutes; and for purposes of this
Contract the person, firm, or other business entity carrying out the provisions of this
Contract shall be deemed to be substituted for the state agency insofar as dealings
with such quatified nonprofit agency are concerned. Additional information about the
designated.. nonprofit .agency. and the -products i offers is avallable at
httpiwww.respecioffiorida.org.

The Contractor shall describe how it will address the use of RESPECT in offering the
itemns of the solicitation.

3.13.4  Prison Rehabilitative Industries and Diversified Enterprises, inc. (PRIDE)
The State supports and encourages the use of Flprida correctional work programs. it

Is expressly understood and agreed that any articles which are the subject of, or
required to carry out, this Contract shall be purchased from the corporation identified
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under Chapter 946, F.S., in the same manner and under the same procedures set
forth in Section 946.515(2), and (4), F.S,; and for purposes of this contract the
person, firm, or other business entity carrying out the provisions of this Contract shall
be deemed to be substituted for this agency insofar as dealings with such corporation
are concernad. Additional Information about PRIDE and the products it offers is

The Contractor shall describe how it will address the use of PRIDE In offering the
items of the solicltation.
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SECTION 4.0

State of Florida
PUR 1000
General Contract Condilions
Contents
1. Definitions.

2. Purchase Orders.

3. Product Version.

4. Price Changes Applicable only to Term Contracts.
5. Additiona!l Quantities.

8. Packaging.

7. Inspection at Contractor's Site.

8. Safety Standards.

9. Americans with Disabilities Act.

10. Literature.

11. Transponiation and Detivery.

12. Installation.

13. Risk of Loss.

14. Transaction Fee.

15. Invoicing and Payment.

16. Taxes.

17. Governmenta! Restrictions.

18. Lobbying and Integrity.

19. indemnification.

20. Limitation of Liability.

21, Suspension of Work.

22. Termination for Convenience.

23. Termination for Cause.

24. Force Majeure, Notice of Delay, and No Damages for Deiay.
25. Changes.

26. Renewal.

27. Purchase Order Duration.

28. Advertising.

29. Assignment.

30. Antitrust Assignment

31. Dispute Resolution.

32. Employses, Subcontractors, and Agents.
33. Security and Confidentiality.

, Subcontractors, and Other Agents.

ty
37. Warranty of Abllity to Perform.
38. Notices.
39. Leases and Instaliment Purchases.
40. Prison Rehabilitative industries and Diversified Enterprises, Inc. (PRIDE).
41. Products Available from the Blind or Other Handicapped.
42. Modification of Terms.
43. Cooperative Purchasing. -
44, Waiver.
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45. Annual Appropriations.
486. Execution in Counterparts.
47. Severabilily.

1. Definitions. The definitions contained in-s. 60A-1.001, F.A.C. shall apply to this agreement.
The foliowing additional terms are also defined:

{a} "Contract’” means the legally enforceable agresment that results from 8 successful
solicitation. The parties to the Contract will be the Customer and Contractor.

{b} “Customer’ means the State agency or other entity identified in a contract as the party to
recelve commaoditias or contractual services pursuant to a contract or that orders commodities or
contractual services via purchase order or other contractual instrument from the Contractor
under the Contract. The "Customer” may also be the “Buyer” as defined in the PUR 1001 if it
meets the definition of both terms.

{¢) "Product” means any deliverable under the Confract, which may include commodities,
services, technology or software.

(d) "Purchase order” means the form or format a Customar uses to make a purchase under the
Contract {e.g., a format writter1 purchase order, electronlc purchase order, procurement card,
coniract or other authorized means).

2. Purchase Orders. in contracts whare commodities or sarvices are ordered by the Customer
via purchase order, Contractor shall not dellver or furnish products until a Customer transmits a
purchase order. All purchase orders shall bear the Contract or soficitation number, shall be
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by
reference the Contract and solicitation terms and conditions. Any discrepancy between the
Contract terms and the terms stated on the Contractor's order form, confirmation, or
acknowledgement shall be resolved in favor of terms most favorabia 1o the Customer. A
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall
be deemed to Incorporate by reference the requirements of subparagraphs (a) through (f}
thereof. Customers shall designate a contract manager and a contract administrator as required
by subsections 287.057{15) and {16} of the Florida Stalutes.

3. Product Versien. Purchase orders shall be deemed to reference a manufacturer’'s njost
recently release mode! or version of the product at the time of the order, unless the Customer
specifically requests in writing an eartier model or version and the contractor is willing to provide
such model of version.

4 Price Changes Applicable only to Term Contracts. If this Is a term contract for commodities
or setvices, the following provisions apply.

{a}) Quantily Discounts. Contractors are urged fo offer additional discounts for one time delivery
of large single orders. Customers should seek to negotiate additional price concesslons on
quantily purchases of any producis offered under the Contract. State Customers shall
document their files accordingly.

{b} Best Pricing Offer. During the Contract term, If the Customer becomes aware of better pricing
offered by the Contractor for substantially the same or a smalier quantity of a product outside the
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Contracl, bul upon the same or similar terms of the Contract, then at the discretion of the
Customer the price under the Contract shail be immediately reduced to the lower price.

{c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due
to a change in market conditions, a Contraclor may conduct sales promotions involving price
reductions for a specified lesser period. A Contractor shall submit to the Contract Specialist
documentation identifying the proposed (1} starting and ending dates of the promotion, {2)
products involved, and (3} promotional prices compared to then-authorized prices. Promoticnal
prices shall be available to all Customers. Upon approval, the Contractor shall provide
conspicuous notice of the promotion.

(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract. A
trade-in shafl be negotiated between the Customer and the Contraclor. Customers are
obligated to actively seek current falr market value when trading equipment, and to keep
accurate records of the process. For State agencies, it may be necessary to provide
documentation to the Deparntment of Financial Services and to the agency properly custodian

pursuant to Chapter 273, F.S.

(e} Equitable Adjustment. The Custorner may, in its sole discretion, make an equitable
adjustment in the Contract terms or pricing if pricing or avallability of supply Is affected by
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy alf the
following criteria: {1) the volatility is due to causes wholly beyond the Contractor’s controf, (2) the
volatility affects the marketplace or industry, not just the particular Contract source of supply, {3)
the effect on pricing or availability of supply is substantial, and (4) the volatility so affects the
Contractor that continued performance of the Contract would result in a substantial loss.

5. Additional Quantities. For a period nat exceeding ninety (80) days from the date of
solicitation award, the Customer reserves the right to acquire additional quantiies up to the
amount shown on the solicitation but not to exceed the threshotd for Category Two at the prices
submitted in the response to the solicitation.

6. Packaging. Tangible product shall be securely and properly packed for shipment, storags,
and stocking in appropriate, clearly labeled, shipping containers and according to accepted
commercial practice, without extra charge for packing materials, cases, or other types of
containers. All containers and packaging shall become and remain Customer's property.

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any
reasonable time with prior notice, the equipment or product or plant or other faciiities of a
Contractor 1o assess conformity with Contrac requirements-and to determine whether they are
" adequate and suitable for:proper and effective Contract performance.

8. Safety Standards. All manufactured items and fabricated assemblies subject to operation
under pressute, operation by connection to an electric source, or operation involving connection
to a manulfactured, natural, or LP gas source shall be constructed and approved in a manner
acceptable to the appropriate State inspector. Acceptabllity customarily requires, at a minimum,
Identification marking of the appropriate safety standard organizatlon, where such approvals of
listings have been established for the type of device offered and furnished, for example: the
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories
and/or National Elecirical Manufacturers® Association for electrically operated assemblies; and
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the American Gas Association for gas-operaled assemblies. In addition, all items furnished
shalt meet ali applicable requirements of the Occupalionat Safety and Health Act and state and
federal requirements relating to clean air and water poliution.

9. Americans with Disabilities Act. Contractors should identify any products that may be used
or adapted for use by visually, hearing, or other physically impaired individuals,

10. Literature, Upon request, the Contractor shall furnish literature reasonably related to the
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures,
etc.

11, Transportation and Delivery. Prices shall include all charges for packing, handling,
freight, distribution, and inside delivery. Transportation of goods shall be FOB Destination to
any polnt within thirty (30} days after the Customer places an Ovder. A Contractor, within five (5}
days after recelving a purchase order, shall notify the Customer of any potential delivery delays.
Evidence of inability or intentional delays shall be cause for Contract cancelfation and
Contractor suspension.

12. histallation. Where installation is required, Contraclor shall be responsible for placing and
installing the product in the required locations at no addilional charge, uniess otherwise
designated on the Contract or purchase order. Contraclor's authorized product and price fist
shall clearly and separately identify any additional instaliation charges. All materials used in the
instaitation shall be of good quality and shall be free of defects that would diminish the
appearance of the product or render it structurally or operationally unsound. Installation
includes the furnishing of any equipment, rigging, snd materials required to install or replace the
product in the proper focation. Contractor shall protect the site from damage and shall repair
damages or injury caused during installation by Contractor or its employees or agents. If any
alteration, dismantling, excavaticn, etc., is required fo achieve Instaliation, the Contractor shafl
promptly restore the slructurs or site to its original condition. Contractor shall perform
installation work so as to cause the least inconvenience and interference with Customers and
with proper consideration of others on site. Upon completion of the installation, the location and
surrounding area of work shall be left clean and in a neat and unobstructed condition, with
everything in satisfactory repair and order.

13. Risk of Loss. Matters of inspection and acceptance are addressed in s. 215.422, F.S. Until
acceptance, risk of loss or damage shali remain with the Contractor. The Contractor shall be
responsible for filing, processing, and collecting all damage claims. To assist the Contractor
with damage claims, the Customer shall: record any evidence of visible damage on all copies of
the delivering carrler's Bill of Lading; report damages to the carrier and the Centractor; and
provide the Contractor with a copy of the cariier’s Bifi of Lading and damage inspection repor.
When a Customer rejects a product, Centractor shall remove i from the premises within ten
days after riofification or fejection. ‘Upon rejection notification, the risk of loss of rejected or non-
conforming: product ‘shall ‘remain with the Contractor. Rejected product not removed by the
Contraclor within ten days shall be deemed abandoned by the Contractor, and the Customer
shall have the right to dispose of it as its own property. Contractor shail relmburse the Customer
for costs and expenses Incurred in storing or effecting removal or disposition of rejected product.

H. Transaction Fee. The State of Florida has instituted MyFloridaMarketPlace, a statewide
eProcurement System ("System”). Pursuant to section 287.057(23), Florida Statutes {(2002), alt
payments shall be assessed a Transaction Fee of one percent {1.0%), which the Contractor
shall pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.
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For payments within the State accounting system (FLAIR or its successor), the Transaction Fee
shall, when possible, be automatically deducted from payments to the Contractor. f automatic
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rute 60A-
1.031{2), F.A.C. By submission of these reports and corresponding payments, Contractor certifies
their correctness. All such reporis and payments shall be subject to audit by the State or its
designee.

Contractor shall receive a credlt for any Transaction Fee paid by the Contractor for the purchase of
any item(s) if such item({s) are retumed to the Contractor through no fauft, act, or omission of the
Contractor. Notwithstanding the foregoing, a Transaction Fee Is non-refundable when an item Is
rejected or returned, or declined, due to the Contractor's failure to perform or comply with
specifications or requirements of the agreement.

Fatlure to comply with these requirements shall constitute grounds for declaring the Contractor
in default and recovering reprocurement costs from the Contractor in addition to all outstanding
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE SUBJECT
TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT SERVICES' VENDOR
LIST AS PROVIDED IN RULE 60A-1.0086, F.A.C.

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order
number if applicable, and the appropriate vendor identification number. The State may require
any other information from the Contractor that the State deems necessary to verify any purchase
order placed under the Contract.

At the State's option, Contractors may be required to invoice electronically pursuant to
guidelines of the Department of Management Services. Current guldelines require that
Contractor supply electronic invoices in lleu of paper-based Involces for those transactions
processed through the system. Electronic invoices shall be submitted to the Customer through
the Ariba Supplier Netwark {ASN]} in ane of the following mechanisms - EDI 810, cXML, or web-
based invoice entry within the ASN.

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida
Statutes, which govern time limits for payment of invoices. Invoices that mus! be returned to a
Contractor due to preparation esrors will result in a detay in payment. Contractors may call (850}
413-7269 Monday through Friday to inquire about the status of payments by State Agencles.
The Customer Is responsible for all payments under the Contract. A Customer's failure Lo pay,
or delay in payment, shall not conslitute a breach of the Contract and shall not reliave the
Contractor of its obligations to the Department or to other Customers.

16. Taxes. The State does not pay Federat excise or sales taxes on direct purchases of tangible
personal property. The State will not pay for any personal property taxes levied on the
Contractor or for any taxes tevied on employess’ wages. Any exceptions 1o this paragraph shall
be explicitly noted by the Customer In the special contract conditions section of the solicitation or
in the Contract or purchase order.

17. Governmental Restrictions. If the Contractor befieves that any governmental restrictions
have béen imposed that require alteration of the material, qualily, workmanship or performance
of the products offered under the Contract, the Contractor shall immediately notify the Customer
In writing, indicating the specific restriction. The Customer reserves the right and the complete
discretion to accept any such alteration or 1o cance! the Contract at no further expense to the
Customer. ‘ :

18. Lobbying and Integrity. Customers shall ensure compliance wilh Section 11.062, FS and
Section 216.347, FS.The Contraclor shall not, in connection with this or any other agreement with
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the State, directly or indirectly {1} offer, confer, or agree to confer any pecuniary bensfit on anyone
as consideration for any Siats officer or employee’s decislon, opinlon, recommendation, vote, other
exercise of discretion, or violation of a known legal duly, or {2} offer, give, or agree to give lo
anyone any gratuity for the benefit of, or at the direction or request of, any State officer or
employes. For purposes of clause {2}, "gratuity” means any payment of more than nominal
monetary value in the form of cash, iravel, entertainment, gifts, meals, lodging, loans, subscriptions,
advances, deposits of money, services, employment, or contracts of any kind. Upon request of the
Customer’s Inspector General, or other authorized State official, the Contractor shall provide any
type of information the Inspector General deems relevant to the Contractor's integrity or
responsibiiity. Such information may include, but shalt not be limited to, the Contractor’s business
or financial records, documents, or files of any type or form that refer to or relate to the Contract.
The Contractor shall retain such records for the longer of (1) three years after the expiration of the
Contract or {2) the period required by the General Records Schedules maintained by the Florida

The Contractor agrees to reimburse the State for the reasonable costs of investigation incurred by
the Inspector General or other authonzed State officiat for Investigations of the Contractor’s
" compliance with the terms of this or any other agreement between the Contractor and the State
which results in the suspension or debarmaent of the Contractor. Such costs shall include, but shall
not be limited to: salaries of investigators, including overtime; travel and lodging expenses; and
expert witness and documentary fees. The Contractor shall not be responsible for any costs of
investigations that do not result in the Contractor's suspsnsion or debarment.
19. Indemnification. The Contractor shall be fully liable for the actions of its agents,
employees, pariners, or subcontractors and shall fully indemnify, defend, and hold harmiess the
State and Customers, and their officers, agents, and employees, from suits, acllons, damages,
and costs of every name and description, including attorneys' fees, arising from or relaling to
personal injury and damage to real or personal tangible property alleged 1o be caused in whole
or in part by Contractor, its agents, employees, paniners, or subcontractors, provided, however,
that the Contractor shall not indemnify for that portion of any loss or damages proximately
caused by the negligent act or omission of the Staie or a Customer.

Further, the Contractor shall fully indemnify, defend, and hoid harmless the State and
Customers from any sults, actions, damages, and costs of every name and description,
including attorneys’ fees, arising from or refating to violation or infringement of a trademark,
copyright, patent, trade secret or inteliectual propenly right, provided, however, that the foregoing
obligation shalt nol apply to a Customer’s misuse or modification of Contractor’s products or a
Customer's operation or use of Contractor's products in a manner not contempiated by the
Contract or the purchase order. If any product is the subject of an infringement suit, or in the
Contractor’s opinion is fikely to become the subject of such a suit, the Contractor may at its sole
expense procure for the Customer the right to continue using the product or to modify it to
become non-infiinging. ¥ the Conlractor is not reasonably abis to madify or otherwise secure
the .Customer the right to continue. using the product, the Contractor shall remove the product
and refind the Customer the amounts pald in excess of a reasonable rental for past use. The
customer shali not be liable for any royaities.

The Contractor's obligations under the preceding two paragraphs. with respect to any legal
action are contingent upon the State or. Customer giving the Contractor (1) written notice of any
action or threatened action, (2) the opportunity to take over and settle or defend any such action
at Contractor's sole expense, and (3) assistance in defending the action at Contracter’s sole
expense. The Contractor shall not be fiable for any cost, expenss, or compromise incurred or
made by the State or Customer in any legal action without the Contractor’s prior written consent,
which shail not be unreasonably withheld.
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20. Limitation of Liability. For all claims ageinst the Contractor under any contract or
purchase order, and regardless of the basis on which the claim is made, the Contractor's liability
under a contract or purchase order for direct damages shall be limited to the greater of
$100,000, the dollar amount of the contract or purchase order, or twe times the charges
rendersd by the Contractor tunder the purchase order. This fimitation shall not apply to claims
arising under the Indemnity paragraph conlain in this agreement.

Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall
be liable to another for special, indirect, punitive, or consequential damages, including lost data
or records (uniess the contract or purchase order requires the Contractor to back-up data or
records}, even if the party has been advised that such damages are possible. No party shall be
liable for lost profits, lost revenue, or lost institutional operating savings. The State and
Customer may, in addition to other remedies avaliable to them at law or equity and upon notice
to the Contractor, retain such monles from amounts due Contractor as may be necessary to
satisfy any claim for damages, penalties, costs and the like asserted by or against them. The
State may set off any liability or other obiigation of the Contractor or its affiliates to the State
against any payments due the Contractor under any contract with the State.

21. Suspension of Werk. The Customer may In its sole discretion suspend any or all activities
under the Contract or purchase order, at any time, when in the best interests of the State to do
so. The Customer shall provide the Contractor written notice outlining the particulars of
suspension. Examples of the reason for suspension inciude, but are not limited to, budgetary
constraints, declaration of emergency, or other such circumstances. After receiving a
suspension notice, the Contractor shall comply with the notice 'and shall not accept any
purchase orders. Within ninety days, or any longer pefiod agreed to by the Contractor, the
Customer shall either (1) Issue a notice authorizing resumption of work, at which time activity
shali resume, or (2) terminate the Contract or purchase order. Suspension of work shall not
entitie the Contractor to any additional compensation.

22. Termination for Convenicnce. The Customer, by written notice to the Contractor, may
terrminate the Contract in whole or in part when the Customer determines In its sole discretion
that it is in the State’s Interest to do so. The Contractor shall not furish any product after it
receives the notice of termination, except as necessary to complete the continued portion of the
Contract, if any. The Contractor shall not be entitled to recover any cancelfation charges or lost
profits.

23. Terminatien for Cause. The Customer may terminate the Contract if the Contractor fails to
(1} deliver the product within the time specified in the Contract or any extension, {2) maintain
adequate progress, thus endangering performance of the Contract, (3} honor any term of the
Contract, or {4) abide by any statutory, regulatory, or licensing requirement. Rule 60A-1.006(3),
F.A.C.; govems the procedure.and consequences of default. The Contractor shali continue
work: on ahy work not-terminated. - Excepl for defaulls of subcontractors at any tier, the
Contractor shall not-be Hable for-any excess costs if the failure to perform the Contract arises
from events completely beyond the control, and without the fault or negligence, of the
Contractor. If the fallure to perform is caused by the default of a subcontractor at any tier, and if
the cause of the defauit is completely beyond the control of both the Contractor and the
subcontractor, and without the fault or negligence of either, the Contractor shall not be liable for
any excess costs for failure to perform, unless the subcontracted products were obtainable from
other sources in sufficient time for the Contractor to meet the required delivery schedute. Hf,
after termination, it is determined that the Contractor was nut in default, or that the default was
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excusable, the rights and obligations of the parties shall be the same as if the termination had
been issued for the convenience of the Customer. The rights and remedies of the Customer in
this clause are in addition to any other rights and remedtes provided by law or under the
Contract.

24. Force Majeure, Notice of Delay, and No Damages for Delay. The Contractor shall not be
responsibie for delay resuiting from its failure to perform if neither the fault nor the negligence of
the Contractor or its employees or agents contributed to the delay and the delay is due directly
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly
beyond the Contractor's control, or for any of the foregoing that affect subcontractors ar
supptiers if no alfternate source of supply is avallable to the Contractor. in case of any delay the
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the defay
or potentlal delay and describe the cause of the delay either {1) within ten {10) days after the
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee
that a delay couid occur as a result, or (2} if delay Is not reasonably foreseeable, within five (5)
days after the date the Contractor first had reason to believe that a delay could result. THE
FOREGOING SHALL CONSTITUTE THE CONTRACTOR'S SOLE REMEDY OR EXCUSE
WITH RESPECT TO DELAY. Providing notice in strict accordance with this paragraph is a
condition precedent 1o such remedy. No claim for damages, other than for an extension of time,
shall be asserted against the Customer. The Contractor shall not be entitled to an increase in
the Contract price or payment of any kind from the Customer for direct, indirect, consequential,
impact or other costs, expenses or damages, Including but not limited to costs of acceleration or
Inefficlency, arising because of delay, disruption, interference, or hindrance from any cause
whatsoever. If performance is suspended or delayed, in whole or in part, due to any of the
causes described in this paragraph, after the causes have ceased to exist the Contractor shall
perform at no increased cost, unless the Customer determines, in its sole discretion, that the
delay will significantly impair the value of the Contract to the State or to Customers, in which
case the Customer may (1) accept allocated performance or deliveries from the Contractor,
provided that the Contractor grants preferential treatment to Customers with respect to products
subjected to allocation, or {2) purchase from other sources (without recourse to and by the
Contractor for the related costs and expenses) to replace sll or part of the products that are the
subject of the delay, which purchases may be deducted from the Contract quantity, or (3)
terminate the Contract in whole or in pan.

25, Changes. The Customer may unilaterally require, by written order, changes altering, adding
to, or deducting from the Contract specifications, provided that such changes are within the
general scope of the Contract. The Customer may make an equitable adjustment in the
Contract price or delivery date if the change affects the cost or time of performance. Such
equitable adjustments require the written consent of the Contractor, which shalf not be
unreasonably withheld. If unusual guantity requirements arise, the Customer may soficit
separate bids to satisfy them.

26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the
“Contract; in whole or in part; for a period that may not exceed 3 years or the term of the contract,
whichevér period Is longer. Any renewal shall specify the renewal price, as set forth in the
solicitation response. The renswal must be in writing and signed by both parlies, and Is
contingent upon satisfactory performance evaluations and subject to availability of funds.

27. Purchase Order Duratlon. Purchase orders issued pursuant to a state term or agency

contract must be received by the Contractor no later than ¢lose of business on the last day of
the contract’s term to be consldered timely. The Contractor is obliged to fill those orders in

105



accordance with the contract's terms and conditions. Purchase orders received by the
contractor after close of business on’'the last day of the state term or agency contract's term
shall be considered void.

Purchase orders for a one-time delivery of commodities or performance of contractual services
shall be valid through the performance by the Contractor, and all terms and conditions of the
state term or agency contract shall apply to the single delivery/performance, and shall survlve
the termination of the Contract.

Contractors are required to accept purchase orders specifying dellvery schedules exceeding the
contracted schedide sven when such exlended deilvery wifl occur after expiration of the state
term or agency contract. For example, if a state term contract calls for delivery 30 days after
receipt of order {ARQJ}, and an order specifies delivery will occur both In excess of 30 days ARO
and after expiration of the state term contract, the Contractor will accept the order. Howaver, if
the Contractor expressly and in writing notifies the ordering office within ten (10} calendar days
of receipt of the purchase eorder that Contractor will not accept the extended defivery terms
beyond the expiration of the state term contract, then the purchase order will either be amended
in writing by the ordering entity within ten {10) calendar days of receipt of the contractor’s notice
to reflect the state term contract delivery schedule, or it shalt be considered withdrawn.

The duration of purchase orders for recurring defiveries of commodities or performance of
services shall not exceed the expiration of the state term or agency contract by more than twelve
months. However, if an extended pricing plan offered in the state term or agency contract is
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern
the maximum duration of purchase orders refiecting such pricing plans and renewais.

Timely purchase orders shall be valid through their specified term and performance by the
Contractor, and all terms and conditions of the state term or agency contract shall apply to the
recurring delivery/performance as provided herein, and shall survive the termination of the
Contract.

Ordering offices shalt not renew a purchase order issued pursuant to a state term or agency
contract if the underlying contract expires prior to the effective date of the renewal.

28. Advertising. Subjecl to Chapter 119, Florida Statutes, the Contractor shall not pubiicly
disseminate any information concerning the Contract without prior written approval from the
Custorner, including, but not limited to mentioning the Contract in a press release or other
promational material, identifying the Customer or the State as a reference, or otherwise linking
the Contractor's name and either a description of the Contract or the name of the State or the
Customer in any material published, either in prinl or electronically, to any entity that is not a
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service
representative.

29, Assignment. The Contractor shall not sell, assign or transfer any. of its rights, duties or

~ abligations under the Contract, or under any purchase order issued pursuant to the Contract,
without the prior written consent of the Customer. In the event of any assignment, the Contractor
remains secondarily Hable for performance of the contract, unless the Customer expressly
waives such secondary liability. The Customer may assign the Contract with prior written notice
to Contractor of its intent to do so.
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30. Antitrust Assignment. The Contractor and the State of Florida recognize that in actual
economic practice, overcharges resufting from antitrust violations are in fact usually borne by the
State of Florida. Therefore, the contractor hereby assigns to the State of Florida any and all
claims for such overcharges as to goods, matetials or services purchased in connection with the
Contract.

31. Dispute Resolution. Any dispute concerning performance of the Contract shall be decided
by the Customer's designated contract manager, who shall reduce the decision to writing and
serve a copy on the Contractor. The decision shall be final and conclusive unless within twenty
one (21) days from the date of receipt, the Contractor files with the Customer a petition for
administrative hearing. The Customer's decision on the petition shall be final, subject to the
Contractor's right to review pursuant to Chapler 120 of the Florida Statutes. Exhaustion of
administrative remedies is an absolute condition precedent fo the Contractor’s abllity to pursue
any other form of dispute resolution; provided, however, that the parlies may employ the
alternative dispute resolution procedures outlined in Chapter 120.

Without timiting the foregoing, the exclusive venue of any legal or equitable action that arises out
of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in any
such action, Florida law shall apply and the parties waive any right to jury trial.

32. Employees, Subcontractors, and Agents, Al Conlractor employees, subcontractors, or
agents performing work under the Contract shall be properly trained technicians who meet or
exceed any specified training qualifications. Upon request, Contractor shall furnish a copy of
technical certification or other proof of qualification. All employees, subcontractors, or agents
performing work under the Coniract must comply with all securty and administrative
requirements of the Customer and shall comply with all controlling laws and regutations relevant
to the services they are providing under the Contract. The State may conduct, and the
Contractor shall cooperate in, a security background check or otherwise assess any employee,
subcontractor, or agent furnished by the Contractor. The State may refuse access to, or require
replacement of, any personnel for cause, including, but not limited to, technical or training
qualifications, quality of work, change in security status, or non-compliance with a Customer’s
security or other requirements, Such approval shall not relieve the Contractor of its obligation to
perform all work in compliance with the Contract. The Stale may reject and bar from any facility
for cause any of the Contractor's empioyess, subcontractors, or agents.

33. Security and Confidentiality. The Contractor shall comply fully with all security pracedures
of tha United States, State of Florida and Customer in performance of the Contract. The
Contractor shall not divulge to third parties any confidential Information obtained by the
Contractor or its agents, distributors, resellers, subcontractors, officers or employees In the
course of performing Contract work, including, but not limited to, security procedures, business
operations information, or commerclal proprietary information in the possession of the State or
Customer. The Contractorshall not be required to keep confidential information or material that
is publicty -avaliable-through no fault of the Contractor;, material that the Contraclor developed
Independently without relying on the State’s or Customer's confidential information, or material
that is otherwise obtainable under State law as a public record. To insure confidentiality, the
Contraclor shalf take appropriate steps as to ils personnel, agents, and subcontractors. The
warranties of this paragraph shall survive the Contract.

34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State

shall take all actions necessary to ensure that Contractor's ergployees, subcontractors and other
agents are not employees of the State of Florida. Such actions include, but are not limited to,
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ensuring that Contractor's employess, subcontractors, and other agents receive benefits and
necessary insurance (health, workers' compensations, and unemployment) from an employer
other than the State of Florida.

35, Insurance Reguirements. During the Contract term, the Contractor at its sofe expense shall
provide cormnercial insurance of such a type and with such terms and hinits as may be reasonably
associated with the Contract. Providing and maintaining adequate insurance coverage is a material
obligation of the Contractor. Upon fequest, the Contractor shall provide certificate of insurance. The
limits of coverage under each policy maintained by the Contractor shall not be interpreted as
limiting the Contractor's Hability and obligations under the Contract. All insurance policies shall be
through insurers authorized or eligible to write policies in Florida.

36. Warranty of Authority. Each person signing the Contract warrants that he or she is duly
authorized to do so and to bind the respective party to the Contract.

37. Warranty of Ability to Perform. The Contractor warrants that, to the best of its
knowiedge, there is no pending or threatened action, proceeding, or Investigation, or any other
legal or financlai condition, that would i any way prohibit, restrain, or diminish the Contractor's
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate Is
currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida
Statutes, or on any simitar list mainiained by any other state or the federal government. The
Contractor shall immediately notify the Customer in wiiting if its ability to perform is
compromised in any manner during the term of the Contract.

38. Notices. All notices required under the Contract shall be delivered by certified mail, return
receipt requested, by reputable air courier service, or by personal dslivery to the agency
designee Identified in the original solicitation, or as otherwise identitied by the Customer.
Notices to the Contractor shall be delivered to the person who signs the Contract. Either
designated recipient may notify the other, in writing, if someone else is designated to receive
notice.

39. Lenses and Installment Purchases. Prior approval of the Chief Financiat Officer {as defined
in Section 17.001, F.8.) is required for State agencies to enter into or to extend any lease or
Instalimsnt-purchase agreement in excess of the Category Twa amount established by section
287.017 of the Florida Statutes.

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). Section
946.515(2), F.S. requires the following statement to be included in the solicitation: "}t is
expressly understood and agreed that any articles which are the subject of, or required to carry
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the
Florida Statutes (PRIDE} In the same manner and under the same procedures set forth in
seclion-946.515{2) and {4} of:the-Florida Stetutes; arid for purposes-of the Cantiact the person,
firmn, or-other business entity carrying out tha provisiohs of the Conlract shall be deemed to be
substituted for the agency insofar as dealings with such corporation are concerned.” Additional
information about PRIDE and the products it offers Is avaiiable at hitp://www pridefl.com.

41, Products Available from the Blind er Other Handicapped. Section 413.036(3), F.S.
raquires the following statement to be included in the soficitation: "It is expressly understood and
agreed that any articles that are the subject of, or required to carry out, this contract shall be
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is qualified
pursuant to Chapter 413, Florida Statutes, in the same manner and under the same procedures
set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this contract the
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person, firm, or other business entity carrying out the provisions of this contract shall be deemed
to be substituled for the State agency insofar as dealings with such qualified nonprofit agency
are concerned." Additional information about the designated nonprofit agency and the products
it offers is available at http/fwww respectoffiorida.org.

42. Modification of Terms. The Contract contains all the terms and conditions agreed upon by
the parties, which terms and conditions shalt govern all transactions between the Customer and
the Contractor. The Contract may only be modified or amended upon mutual written agreement
of the Customer and the Contractor. No oral agreements or representations shall be valid or
binding upon the Customer or the Contractor. No alteration or modification of the Contract
terms, iIncluding substitution of product, shall be valid of binding against the Customer. ' The
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to
product upon dellvery (e.g., altachment or inclusion of standard preprinted forms, product
literature, “shrink wrap® terms accompanying or affixed to a product, whether written or
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other
documents forwarded by the Contractor for payment. The Customer's acceptance of product or
processing of documentation on forms furnished by the Contractor for approval or payment shall
not constitute acceptance of the proposed modification to terms and conditions.

43. Cooperative Purchasing. Pursuant to their own goverming laws, and subject to the
agreement of the Contractor, other entities may be permitied 1o make purchases at the terms
and conditions contained hersin. Non-Customer purchases are independsnt of the agreement
between Customer and Contractor, and Custorner shall not be a party to any transaction
between the Contractor and any other purchaser.

State agencles wishing to make purchases from this agreement are required to follow the
provisions of s. 287.042(16){a}, F.5. This statule requires the Department of Management
Services to determine that the requestor’s use of the contract is cost-effective and in the best
interest of the State.

44. Waiver. The delay or fallure by the Customer to exercise or enforce any of its rights under
this Contract shall not constitute or be deemed a waiver of the Customer's right thereafler to
enforce those rights, nor shall any single or partial exercise of any such right prectude any other
or further exercise thereof or the exercise of any other right.

45. Anmraal Appropriations. The State's performance and obligation to pay under this contract
are contingent upon an annual appropriation by the Legisiature.

46. Exeention in Counterparts. The Contract may be executed in counterparis, each of which
shall be an original and all of which shall constitute but one and the same instrument.

47. Severability. if a count deems ahy provision of the Contract void or unenforceable, that
provision shiall be enforced only to the extent that It is not in violation of Jaw or is not otherwise
unenforceable and ali other provislons shall remain In full force and effect.

109

\na



SECTION 5.0
SPEGIAL CONTRACT CONDITIONS

CONTENT

5.1 Definitions
5.2  Period of Agreement
5.3  Vendor Additions and Deletions

54  Contract Sales Summary
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5.1 Definitions

In case of conflict with Section 4.0 General Contract Conditions, the definitions in saction
489.145 Florida Statutes and rules and definitions contained in s. 80A-1.001, F.A.C shall
apply 1o this agreement.

5.2 Period of Agreement

This agreement shall be in effect from the stant date of the Contract for an Initial perlod of
Sixty (60} months, with an option to renew for an additlonal 80 month period. Renewal is
contingent upon satisfactory performance by the Contractor.

5.3 Vendor Additions and Dslstions

On an annual basis and at the discretion of the Depariment, vendors may be removed or
added the contract resulting from this ITN. All decisions to add a vendor will be made using
the same criteria in Section 3.9 of this [TN.

5.4 Contract Sales Summary

Contract Sales Summary: The Contractor Is required to provide annual fiscal year Contract
Sales Summaries to the Purchasing Analyst within fifteen (15) days after the end of each
fiscal year during the term of the Conlract. The fiscal year Is a twelve {12} month period
beginning July 1 and ending on June 30 of sach year. Contract Sales Summaries shall
document il orders completed, for which payment was received, during the specified fiscal
year. The Report shall specifically document the quantity and total price by both Commaodity
and product sold differentialing between State Agencies & Political Subdivisions.

The Contractor is also required to provide partial year Contract Sales Summaries under the
same terms as the annual summaries for portions of the Cantract term that occur outside a
compiete fiscal year. These partial summaries will be due July 15, 2007 for the period
beginning on the Contract start date and ending June 30, 2007, and within fifteen {15) days
after the end of the Contract for the period beginning July 1 of the Coentract's final year and
ending on the Contract termination date. The Department may require additional Contract
Sales Summaries for various pericds of time; these specific summaries shall be submitied
by the Contractor within twenty (20) days of notification.

{nitiation and submission of the Contract Sales Summaries are to be the responsibility of the
Contractor without prompting or notification by the Purchasing Analyst. The Contractor will
submit the completed Contract Sales Summary forms by email to the Purchasing Analyst.
The Department shall distribute, in electronic format, the Contract Sales Summary forms to
be used by the awarded Contractor upon Contract signature.
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SECTION 6.0
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CONTENT

6.1 DEFINITIONS
6.2 PURPOSE

6.3 GENERAL TECHNICAL REQUIREMENTS
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6.1

62

6.3

Definitions

The definitions found In section 489.145 Florida Statutes and section 60A-1.001, F.A.C.
shail apply to this ITN.

Purpose

The primary purpose of this {TN is to create a list of qualified Contractors o perform work
for agencies of the State of Florida, and for other eligible users of state term contracts
(collectively, “Eligible Users"), under the Guaranteed Energy Performance Savings
Contract Act, codifted in section 489.145 of the Florida Statutes. Users of the contract
derived from this {TN must comply with the requirements in section 489.145 of the
Florida Statutes which includes that a Guaranteed Energy Performance Savings
Contractor must be salected in compliance with section 287.055 of the Florida Statutes.

General Technical Requirements

Pursuant to section 489.145(6) of the Florlda Statutes, the Chlef Financial Officer has
developed modei agreements and related forms that affected State agencies shall use,
and others may uss, to execute a purchase under this Contract {efectronic copies of the
model agreements are available at the Chief Financlal Officer’s web page devoted to this
project, which is currently www fidfs.com/aadir/cefp. An Agency Contract executed
under this State Term Contract shall survive expiration of the State Term Contract in
accordance with the agresment’s terms.

At the Chief Financial Officer's web page devoted to this project, Eligible Users and
Respondent’s will find an Energy Savings Model Contract that addresses design and
installation of energy conservation measures and an Energy Savings Financing
Agreement. Also, at Model Audit Agreement Website Eligible Users and Contractor wili
find a Model Audit Agreement they may use 1o procure the report required by subsection
489.145(4)(b) of the Florida Statutes. Any questions regarding the Model Audit
Agreement should be addressed 1o the attention of Dan Hedrick
Daniel Hedrick@dms.Myflorida.com, phone {850} 413-9516.

Prior to entering Into any agreement to effect a purchase under this Contract, including
any financing agreement, state agencies shall submit the proposed agreement to the
Chief Financial Officer for review and approval. Currently, all such agreements should
be addressed to the attention of Roy Jeter Roy Jeler@fldis.com, phone {(850) 413-5363.
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APPENDIX B
INVESTMENT GRADE ENERGY AUDIT

Investment Grade Audit

Miami-Dade County

General Services Administration

Facilities and Utilities Management Division
200 NW 1 Street, Suite 103

Miami, FL 33128

'

Expansion and Interconnection of
County-owned District Cooling Plants and Loops
Downtown Government Center

Request for Qualification No. 01

Presented on:

May 5, 2010

Presented by:

BGA, Inc

A ConEdison Solutions Company

3101 W. MLK Jr. Blvd,,

Suite 110

Tampa, Florida 33607 -
{813) 375-3399
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1. EXECUTIVE SUMMARY

1.1 Background

Miami-Dade County, through its General Services Administration Facilities and
Utilities Management Division, solicited for Performance Contractor
qualifications to evaluate its options relating to its two district cooling plants.

“Miami-Dade County, as represented by the General Services Administration's
Energy Performance Conlracting Program Manager, hereby gives notice to
designated members of the approved vendor pool for the Energy Performance
Contracting (EPC) Program of the contracting opportunity described herein.

Through this solicitation, and pursuant to §482.145 Florida Statutes ("Guaranteed
Energy, Water, and Wastewater Performance Savings Contracting Act”),
§287.055 F.S. {"Florida Consultant’s Competitive Negotiation Act™}, the State of
Florida’s Department of Management Services Contract Number 973-320-08-1,
and Miami-Dade County’s Board of County Commissioners’ Resolution No. R-
740-08, Miami-Dade County (the County) is seeking gualification submittals from
designated Energy Service Companies {ESCOs) in the approved vendor pool for
the County’s Energy Performance Contracting Program for the provision of an
Investment Grade Audit to be possibly followed by energy-related services and/or
capital improvements at the County’s Thermal Storage Chilled Water Plant {Ice
Plant) and associated District Cooling Loop, and, if necessary, at the County’s
Downtown Electric Chiller Plant and associated District Cooling Loop.”

The solicitation went turther defining the scope to contemplate more than a
standard performance contract, because of the unigque nature of this project:

“While it is recognized that a minimum scope should not normally be a part of an
RFQ for a Guaranteed Energy Performance project, due to the specific situations
described above, the following minimum project scope is expected to be
eveniuaily provided by the selected ESCO;

» Expansion of the existing Thermal ice Chilled Water Plant [North
Plant] to its fult planned capacity, including the installation of the
equipment listed in Schedule A that is in the process of being
provided to the County, bul not instalied, as part of the present
expansion project.

- interconnection of the two existing foops so that the entire system can
be operated in the most reliable and efficient manner possible.

« Operation and maintenance of the Thermal Storage {Ice) Chilled
Water Plant by the ESCO during the period while this project is in

s
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effect, and beyond completion tﬁrough a mutually agreeable time
period, during which the County’s personnel will be trained and made
to feel secure with ils operation and maintenance, prior to the
County's eventual takeover.

»  Full commissioning of the operation of all of the equipment that is
installed, as well as a Testing and Balancing of the primary flows for
the entire, expanded loop for an entire year, and for each {peak, low
and shoulder) operating season.”

1.2 Major Findings

The results presented in this study develop the feasibility and economics of the
contemplated project scope. After rigorous project development, that included
regression analysis, hydraulic analysis, schematic design, and project costing,
it has been determined a significant project is available, complying with Florida
Performance Contracting Statutes.

This project offers strong economics to Miami-Dade County. Besides
significant electrie cost reduction, the County will reduce operating expenses,
avoid immninent capital costs, and gain a flexible two-plant interconnected
district chilled waler system providing the platform to meet the County’s future
chilled water needs.

After considering the current and {future chilled water loads of Miami-Dade
County, the County will save $375,000/yvr to $390,000/yr in annual electric
costs over and bevond other options avatlable to the County.

In addition to the electric cost savings, the County will reduce its operating
expetise budgel by at least $200,000/vr to $360,000 through the synergies
available with in-house staff being able to operate and monitor both plants,
instead of having the North Plant operated and monitored by outside resources.

Addiiionally, the County, through this project effort, is mitigating the fast-
approaching challenge of meeting the additional chilled water load of not only
the newly connected Overtown 11, but also chilled water loads from West Lot
and Juvenile Justice Courts. Through this project the County is avoiding an
otherwise necessary intliative to completely update the Central Support and
provide a parailel distribution system pipe, with a preliminary cost estimate of
$10,616,000.

b
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This project will allow for at least 3,600 tons of chilled water peak load shift.
As such, based on $484 rebate per ton shifted, this project should be eligible
for a utility rebate of $1,742,400.

After factoring a 95% calculated electric cost savings to be guaranteed savings,
after considering only $200,000 of the potential $350,000 annual operating
cost savings, after considering avoiding the $10,616,000 CSF upgrade option,
and the incremental cost to incremental savings of this project 1s 13.8 vears.

This 1s a compelling incremental cost benefit considering the additional
benefits of this project over the option of expanding the CSF plant:

1. County's two plants will now be interconnected for improved reliability

and flexability,

2. The North Plant will be fully expanded giving the County the fexibility to
serve the growing retail load of Terremark, the American Airhine and to
consider other proximity-close and economically attractive revenue loads,

a. It should be noted the built-in economic benefit of increasing the
retail revenue-producing loads cannot be factored inte the “savings
based” PC analysis, it remains, nonetheless, significant.

. A foot print that will now allow for future expansion of CSF plant when
revenue generaiing loads increase

2

Assuming authorization to proceed is let wathin 120 calendar days of report
submittal, the turnkey project cost associated with the scope developed in this
report 1s $20,310,691, before any ufility rebate project buy-down and County
buy down through the remaining revenue bond funds obtained tw purchase
and expand the North Plant. The project includes turnkey expansion of the
North Plant, a turnkey chiller replacement of two of the aged 1,500 ton chillers
at Central Support Facility, turnkey loop interconnection, secondary chilled
water loop modifications, standardization of cantrols, the installation of a
rental chiller at Central Support to mitigate the summer cooling demands,
study costs, and measurement and verification services.
-t ;.‘i

Finally, the scope of the Operating Agreement contemplated by RF(G No. 01
during the first year period has been negotiated and is te be memonalized
under separate document.

Miami-Dade County 3 May 5, 2010
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2. District Cooling Plant Systems

2.1 Central Support Factlity Plant

The Central Support Facility (CSF) chilled water system serves the following
nine buildings:

Courthouse Center Miami Dade County Courthouse
Cultural Center 140 W. Flagler

Hickman Building Stephen P Clark Center {111 Building)
Central Support Facility Carol Daycare Center

Overtown Transit Village 1 {OTV )

The OTV Il is in the final stages of being fully occupicd and will be fully
operational by the Summer 2010.

2.1 Bxasting Chilled Weter Generation

The chilled water equipment within the CSF plant includes four electnic
centrifugal chillers that support the normal operation of the plant and one
{smaller capacity] emergency unit that does not operate during normal

conditions.

Three of the five chillers were installed in 1982 {Chiller Nos. 2, 3, and 4}. These
three chillers utilize chlorefluorocarbon {CFC] refrigerant R-11 which was phased
out of production i 1995, These three chillers were retrofitted to operate on a
11o11-CFC refrigerant {R-123) in 1993, but still utilize R-11. As a result of the
conversion the cluller design capacity was reduced by 6%. The revised design
capacities and efliciencies for each chiller are summarized in Table No. 1. The
manufacturer suggests that the cwrent design cificiency of ecach chiller
{converted to R-123 but operating on R-11} 1s 0.708 kW /ton.

Degradation of chiller efficiency typically occurs over an extended period of time
as a result of system fouling and agmg of individual components. Because of the
age and. the retrofit of Chiller Nos. 2 through 4, it was anticipated that these
units, and have since been verified, are operating less efficiently than design.

An electric and chilled water metering system was temporarily installed on each
individual chiller to deiermine their existing operating efficiency. Also, electric
meters were installed on the motor control centers to determine the electric use of
the chilled water auxiliaries. The results of the metered data are summarized in

Miami-Dade County 4 May 5, 2010
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Table No. 2. During the testing period, Chiller No. 2 was being serviced and was
not operational, and therefore ne conclusive data was collected for Chiller No. 2.
The older units {chiller Nos. 3 and 4} operaied with an average chiller efficiency of
approximately 1.1 kW/ton, while the Chiller No. 5 operated with an average
chiller efficiency of approximately 0.71 kW/ton. A graphical representation of the
chiller and chilled water auxiliary efficiency 1s presented in Figure No. 1. To
estimate the total energy use of the plant the unitary electric use of the auxiliary
is added to the chiller efficiency.

The CSF Plant chilled water pumping consists of a vanable speed primary system
which includes four pumps designed to circulate chilled water throughout the
CSF plant and the distribution piping during normal operation. Each of the
pumps i1s dedicated to an associated chiller. Three of the pumps are rated at 125
horsepower {HP} with a design flow rate of 4,800 gallons per minute (gpmj}. The
fourth pump is dedicated to Chiller No.5 und is also rated at 125 HP but with a
design flow rate of 4,300 gpm.

2.1.2 Existing Chilled Water Load

in order to evaluate the existing system and potential systermn improvements the
annual chilled water load profile was established based upen the CSF plant
hourly trend data from January 2009 to September 2009, The hourly data points
include indivichial chiller flows, total chilled water flow exported from the plant,
and the chilled water plant supply and return temperatares. A summary of the
hourly metered data is included in the Appendix.

The relationship between the hourly wet-bulb temperature and the chiller load
correlation is graphically presented in Figure No. 2. This correlation of wet-bulb
temperature to load was used to estimate the hourly load profile from September
2009 thwough December 2009 based upon histeoric weather data. The annual

P

chilled water load profile for a tvpical year is presented in Figure No. 3.

According (o the log data the peak cooling load of approximately 4,900 tons
occurred it June of 2009 at an outdoor wet-bulb temperature of 79 F. This peak
cooling load is 17% higher than the existing firm capacity of the C8F plant {4,200
tons}. Based upon the trend data the cooling load cxceceded the plant firm
capacity @ total of 55 hours during 2009,

The average chilled water temperature differential throughout the yvear was
approximately 5 F. This is substantialty lower than the chiller design
temperature {13 F to 15 F) difference. This lower temperature difference caused

Miami-Dade County 5 May 5, 2010
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an increase in chilled water flow (and energy) required to serve the district load.
In addition, the excess flow may have caused additional chillers and auxihanes to
operate unnecessarity based upon the chiller design flow.

" During peak load conditions, the system operates at a higher temperature
difference (10 F), but is still 30% below the design conditions. The lower than
design system temperature differential is a result of the terminal units and
system mterface at each building.

The elevated building flows can also result in hmitations within the distribution
system. To analyze the primary pumping and distribution capacities, individual
building loads were estimated based upon Miami-Dade County’s Energy
Conservation and District Cooling Inttiatives.  The individual building loads and
flows are summarized in Table No. 3.

2.1.3 Existing Chilled Waler Distribution System

A site plan of the existing chilled water distribution system is presented in Figure
No. 4. The piping system identified in the figure is the main network utilized
during normal operation. There is a sccond set of smaller emergency pipes {1iot
included in the site plan} that is utilized, if the main distribution system is out of
service.

Miami-Dade County 6 May 5, 2010
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2.1.3.1 Hydraulic Mode!

A computerized hydraulic model was ulilized to determine the maximum
aperating capacity of the main distribution and primary pumping systems.

The model was established using Pipe-Flo 2007 software developed by the
Engineered Software Company. The pipe diameter, segment length, and
roughness factor for each pipe, as well as the peak flow demand for each building
were entered mnto the computer madel. The results of the model indicate the flow,
velocity, and pressurc loss for cach pipe segment, as well as the total distnbution
and building pressure loss for each facility. Friction losses are calculated in the
program using the Hazenn Williauns formula as follows:

he = 0.002083 x L x (100 / C152 x (gpm ! 85 j D655

hy = head loss due to fricuocn (feet)
L. = length of pipe {{eet)

C = roughness factor

I3 = pipe inside diameter {inches)
gpm = flow (gallons per minute)

Each pipe segment was evaluated based upon the tlow, velocity, and pressure
loss. The himiting velocity criteria for ductile 1ron piping ranging from 8 to 24
inches in diameter 1s between 8 and 10 {eet per second {fps). This velocity
fimitation 1s based upon potential water hammer on the mechanical joints of the
ductile iron piping.

The results of the modeling include the balanced flow in each pipe fegment,
piping velocities, and pressures at each building. The model was developed basced
upon modulating the flow to each building to supply the estimated peal load at
the recorded maximum demand. A schematic summarizing the results of the
2009 peak load scenario is presented in Figure No. 5. The velocity within the
main pipe segment is below the maximun recommended velocities.

Based upon the hydraulic model, two of the buildings require booster pumps to
operate in series {0 supplement the distribution pumping. Essentially without
the booster pumps operating, the existing distribution pumps could not supply
adequate flow to the building. A summary of the total losses for cach building
and the booster pump requirements is presented in Figure No. 6. A system curve
was developed based upon the building with the highest primary punping

{Courthouse Center} requirement and is presented i Figure No. 7. A system

May 5, 2010
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curve is mtended to represent the pumping requirements necessary to serve the
most hydrauhically remote facility within a distribution system. The system curve
is used to estimate pressure losses at varying {low rates.

in general the existing chilled water flow (at a system temperature differential of

10 B) is beyond the capacity of the existing primary pumps and will require the
operation of building booster pumps to overcome losses in the distribution piping.

2.1.4 Existing Electric Rate Schedule

The CSF plant is billed for its electric power by [lorida Power and Light Company
in accordance with the uulity tanff for General Service Large Demand (GSLD-2).

The following 1s a summary of the rates:

Table MNo. 4: Electric Rates for CSK Plant

On-peak
Summer {(April — October) (noon to 9 pm} Off - peak
Demand Costs 39.84 1 ARW w4 KW

Uisage Rates $0.0765 | /kWh $0.0765 | /KW

On-peak
(6 amto 10 am &
Winter {(Jan-Mar & Nov-Deg) 6 pm to 10 pm) Off — peak
Demand Costs §9.84 1 /KW - LKW

Usage Rales $0.0765 | /kWh $0.0765 | AW

Note: Includes a 7.81% gross receipt tax and franchise fec
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2.2 North Plant

The North Plant chilled water system supplies chilled water to the Terremark
Building and the American Airlines Arena.

The plant utilizes an ice storage system that generates and stores ice during non-
peak electric rate periods. The ice is melted during the on-peak rate periods to
provide system cooling in lieu of electric chiller operation. This technology is best
applied when the utility rate structure mchides high electric demand rates and
the off-peak cooling load is minimal. During ice generation the chillers dedicated
to “ice duty” are operated at substantially lower temperatures (22 F to 28 F)
requiring additional energy and the utilization of a glycol solution as an
ntermediary fluid. Standard duty chillers are also installed in the North Plant to
supplement the ice storage tanks during high demand hours.

2.2.1 Existing Chilled Water Generation

The North Plant includes three chillers that are designed for “ee duty” and four
chillers that are intended for standard duty chilled water generation. The
following table is a summary of the chillers and the corresponding capacites:

The design chilled water supply temperature exiting the North Plantis 36 F. Both
of the buildings served by the North Plant include heat exchangers that provide
42 F water to the building systems.

The CSF Plant chilled water pumping system is a primary/sccondary
configuration. The primary pumps circulate chilled water through the chillers
and the plant piping, while the secondary pumps circulate the water through the
distribution piping and heat exchangers located in each of the buildings.
Currently, there arc three secondary pumps that are rated at 350 HP with a
design flow rate of 3,200 gpm, cach.

Miami-Dade County 18 May 5, 2010
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Table No. 5: North Plant Chiller Capacity Summary

Chiller Design
Chiller Capacity Efficiency
Chiller Duty No. {Tons) (kW /ton)
fce Duty GCH-1 850 0.819
GCH-2 430 0.837
GCH-3 1,580 0.792
Chilled Water ECH-1 1,166 0.679
ECH-2 1,166 0679
ECH-3 1,166 0.679
ECH-4 2,500 0.640

TES Tank No.
1 {17,280 ton-| 1,728 -~
hir}

TES Tank No.
2 (17,280 ton-| 1,728 —em
hrl
Total Capacity | 9,454 -

Firm Capacity | 6,954 -

2.2.2 Existing Chilled Water Load

The existing chiller plant operation was established by reviewing the building
chilled water trend data for the Terremark Building and the American Airlines
Arena. The metered data pomts include chilled water flows and the chilled water
supply and return temperatures. A summary of the hourly data is included in
the Appendix.

Similar to the CSF Plant, the building log data was also used to e¢stablish a
relationship between the hourly wet-bulb temperature and the chiller load. A
graph representing the coincident wet-bulb temperature at each recorded load for
January 2009 through August 2009 is presented in Figure No. & This
relationship was utilized to extrapolate the estimated hourly load from September
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through December based upon typical weather data. The resulting annual load
profile is presented in Figure No. 9.

The peak cooling load of 3,500 tons was recorded in May of 2009. This peak
cooling load is below the recently expanded firm capacity, now providing
operational flexibility.

2.2.3 Existing Chilled Water Distribution System

A site plan of the existing chilled water distribution system is presented in Figure
No. 10. There are two scts of ductile jron piping mains exiting the plant. The first
set of 24-inch mains is dedicated to the American Airlines and the second set of
24-inch mains 15 dedicated to the Terremark Building. The following is a
summary of the existing peak load and flow capacity of the two main pipe
segments:

Table No. 6: North Plant Distribution Summary

Main Maximum

Pipe Capacity

Size [Based on 101 Existing Peak | Available

{ira) fps} Flow Capacity 5
American Airhines 24 14,000 gpm 2,700 gpm 11,300 gpm
Terremark 24 14,000 gpm 2,900 gpm 11,100 gpm
Miagmi-Dade County 20 May 5, 2010
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2.2.4 Existing Electric Rate Schedule

Due to the fact that the North Plant utilizes an ice storage system, the Plant is
billed for the electric use on a different tariff rate than the CSF plant. The
following 1s a summeary of the General Service Large Demand - Time of Use
(GSLDT-2) rates for the North Plant:

Table No. 7: Electric Rates for North Plant

On-peak

_____ Summer {(April - October) {noon to 9 pm) Off - peak |
Demand Costs $9.84 | /kW - | kW
Usage Rates | $0.0957 | /kWh $0.0694 | kW

........... On-peak o

(6 am to 10 am &
Winter {Jan-Mar & Nov-Dee) | 6 pm to 10 pm) Off ~ peak
Demand Costs $9.84 ) /kW - kW

Usage Rates § §0.0957 | /AWh | 300694 | kW

Note: Includes a 7.81% gross receipt tax and franchise fee

Miami-Dade County 21 May 5. 2010
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COOLING LOAD VS WET-BULB TEMPERATURE

FIGURE NO. 8

2006 NORTH CHILLER PLANT
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The on-peak usage rates for the North Plant are higher than the rates for the CSF
Plant, but the North plant is charged a lower off-peak electric rate when
compared to the CSF Plant. A comparison of the clectric rates is summarized

below:
( Table No. 8: Electrie Rate comparison
Sumpmer Rates Winter Rates
Demand On-Peak Off-peak Demand On-Peak Off-peak
Costs Usage Rate | Usage Rate Costs Usage Rate | Usage Rate
Plant {3AWy ($/xWh) {5k Wh) {$/kW) (3AWh) {$/kWh)
CSF Plant 9.84 0.0765 0.0765 9.84 0.0765 0.0765
North Plant 9.84 0.0957 0.0637 9.84 0.0937 0.0695
Difference e +25% ~17% - LY -9%

3. ENERGY USE PROFILES

The following graphs and tables represent the actual/metered energy usage of

this facility.
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Total Facility Utility History
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4. ANALYSIS METHODOLOGY

4.1 DESCRIPTION OF METHODS

4.1.1 Loads and Systems

Chiller plant load and plant energy calculations are performed using wet-bulb
regression that has been field-verified for load calibration to confirm plant
efficieney. Distribution system hydraulics were calculated by using PIPE-FLO
hydraulic modeling.

Accurate HVAC systems mformation for the f{acility was obtained from
mechanical plans provided by the County, as well as site swrveys and
interviews. The computer program uses the resulting loads and the system
parameters to calculate the cooling and heating load profiles for the facility on
an hourly basis. The program uses a weather file representing the average
hourly temperature profiles for Miami, FL.

4.1.2 Plant Equipment & Energy Consumption

Accurate nformation describing the energy consuming eguipment in the
central plant is input into this portion of the computer model. The program
uses the load profiles and system requirements to calculate the energy
consumption during on-peak and off-peak periods.

4.1.3 Energy Economics

In this ftinal section, current eclectric rate structures are defined in the
computer model. The program uses this information to apply cost to the energy
consumption calculated in sections b and ¢. The modcl is then adjusted until
the following criteria are met:

i.  Calculated plant and system loads closely match the actual installed
capacity.

1. Caleulated energy consumption closely matches the actual energy
consumption determined from the utility bills when available.

iii.  Caltewated peak demand closely matches the actual demand
determined from the utiity bills.

2]
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4.1.4 Method for Estimating Savings

The existing condition energy consumption calculated uses the appropriate
clectric rate structure and calculates the operating cost of each plant. This
operating cost is then compared to the actual cost obtained from the utility
bills and tweaked or calibrated until it closely matches the facility usage.

The input was interlaced with Miamni's Typical Meteorological Year (TMY)
- weather data to calculate annual energy consumption and is representative of
existing conditions.

Because weather conditions vary [rom year to year, the calculated annual
energy consumption and cost will not {and should not) be exactly equal to the
actual energy consumption over the past year. However, the calculated results
should be close in value to the actual consumption and cost. Mereover, the
calculated relative system efficiencies should track.

The resulting model is then used as the base model from which all energy and
cost consumptions are computed under various load and plant configuration
profiles. The bascline output model is shown in Table No. 10 of the report.

This model, once calibrated against actual, is modified to reflect the various
scenarios developed in the report.

4.1.5 Model Calibration

The model wag mun under existing conditions and compared to actual utility bills
and chilled water production records.

Because the CSF electric meter serves house leads to many of the county
buildings, the known house loads of the Courthouse Center, Hickiman Building
and OTV-1 was used as a basis to extract an estimated house load for the
remaining buildings served by the CSF meter.

Miami-Dade County 29 May §, 2010
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This exercise is developed in the Insert below:

FPL House Load

Buildin $q Fooftage {kwh KWH/Efyr
Courthouse Center 341,00 3,762,317 11.0
Hickman 69,000 1,182,067 17.1
GTV Phase 1 350,00 4,565,538 130
subtota 760,00 3,509,922 125
Stephen P Clark Ctr, 72,00
Cultural Center 285,00
Flagler Building 165,00
Courthouse 280,00
Carof Daycare 7,90
Centraf Support _‘_W_E___EZLZD_O] Estimated Remaining House J
subtota 1,443,600 18,063,847 kwh
total 2,203,600
L Last year's CSF FPL 1

36,381,132 kwh

Batance for |

Plant Chilled water produced
{kwh {eritdions ton-
Batance for chiller 38,317,335 16.5
Now Add OTv-2 full foad
350,000 sg. ft.
Adjusted for new OTV Phase 2 foad 22,758,363 18.1
OVT-2 Added to Modelled Baseline 24,800,000 19.6

Based on this analysis, the existing CSF plant consumes 18.3 million KWH /yr
producing 16.5 million ton-hrs of load by serving all but the recently connected
OTV-2 building. The addition of OVT-2 should bring the annual electric
consumption and load to 24.8 million KWH/yr and 19.6 million ton-hrs,
respectively.

(o
<D
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Referring to Table No. 10, the summary of these two comparisons are as
follows:

Comparison of Actual to Modet

Central Support Plant
Electricity Chilled Water Production
Scenaria {iowh) {Million ton-hrs}
Estimated Actual 22,758,363 15.1 million ton-hrs
Modelled Baseline 24,800,000 15.6 million ton-hrs
9.0% 2.5%
North Plant
Electricity Chilled Water Production
Scenario {kwh} Million ton-hrs
Actual 24,054,240 22.4 million ton-hrs
Modelied "As-Is” 23,032,000 22.4 million ton-hrs
4.2% 0.0%

As can be seen, the model calibrates well to actual electric usage and chilled
water production of the North Plant. The Central Support modeled electricity is
a bit further from the estimated electricity consumed by the Central Support
Plant, but the actual electricity Used fo compare 1s an estimate and less precise
than an actual utility bill. Moreover, from a KWH/Ton-hr produced, the CSF
model compares within 6% of the actual, which implies a closer correlation.

Miami-Dade County 31 May 5, 2010
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4.1.6 Method for Verifying Savings

The International Protocol for Measurement and Verification of Performance
will be followed and memorialized in the project contract. This protecol
specifies that the measurement and verification (*M&V?] of energy savings for
implemented projects follow one of four verification schemes, titled Option A,
Option B, Option C or Option D.

The proposed metermg and verification approach for this project is the
International Performance Measurement and Verification Protocol {IPMVP)
Option A: End-Use Retrofits — Measured Efficiency, Stipulated Consumption
Approach.

There are three two performance elements that will be part of the M&V Plan:

1. Chiller efficiencies pre-retrofit and post-retrofit at the Central Supply
Plant and the North Plant.
2. Chilled water load shift capacity from the thermal storage tanlks.

The existing chiller efficiencies will be agreed to based on actual measurements
of their performances. The project will also make, or cause to be made via a
factory certified test, the efficiency measurements of the new chillers to be
installed as part of this projcct.

The new chiller efficiencies will be measured annually. As long as the efficiency
is at or above the efficiency anticipated, this measure will be deemed as
performing. Both new and existing machines degrade with time. They will be
assumed to degrade at the rate of 0.5% per year over the term of the contract.
if the measured efficiency deviates from the expected efficiency for that year,
the efficiency will be re-run in the model to determine the excess or shortiall of
savings. ‘

Specific to the thermal storage tank to be installed, a guarantee of capacity
storage and the controls sequence to provide the project’s load shift will be
established at project hand off.

Miami-Dade County 32 May 5, 2010
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5. ECM DESCRIPTION

5.1  RECOMMENDED ECM

A comprehensive Energy Conservation Mcasure was evaluated to determine if
the associated system changes resulted in an economic advantage to meet hoth
the current load, as well as the {uture Joads associated with two new building
loads soon coming on line. The evaluation was hased on comparing the Energy
Conservation Measure to an ECM Baseline Scenario {expanded CSF plant).
The energy model was utilized based upon the annual load profile developed
from both the chiller log data and historic weather data.

As developed in the previous seclion, the CSF load profile utilized was based
upon the current system rcequirements without the 2010 addition of OTV-2,
was modeled to be 16.3 million ton-hrs. With the new OVT-2 load, the annual
ton-hr load is 19.6 million ton-hrs.

Miami Dade County has identified two new building projects to occur in the
near future, which will be connected to the CSF system. A site plan
indentifving the {uture projects is presented in Figure No. 12, The imminent
new cooling loads were based upon previous studies and are summarized in
below:

West Lot Garage and Office Building: 200 tons
Juvenile Justice Courts 1,520 tons

The cooling load profile utilized in the encrgy model was adjusted to include
both future buildings. According to Table No. 10, the future annual load with
these two buildings on line will be 26,238 ton-hrs/yr, which is up from 19,600
ton-hrs/vr that includes the newly added OVT-2, which was already up from
16.3 millien ton-hrs established prior to the addition of OVT-2.

Clearly, CSF has been stretched beyond its designed operating capacity.

310 ECM Baseline Scenario .
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The existing condition related to the CSF plant cannot be the ECM Baseline for
subsequent analysis. This is because the loads on the CSF plant will exceed its
capacity. As such, the ECM Basechne option available to Miami Dade County,
which assumes the North Plant is not available for use to meet the increased
load, would be to upgrade the exasting CSF plant with new, larger chillers and
to mitigate the distribution capacity bmitation by running a parallel
supplemental distribution line. As referenced in Table No. 9, the baseline
scenario for the CSF Plant includes the replacement of Chiller Nos. 2, 3, and 4
with three 2,050 ton chiller units and the installation of one additional 2,050
ton units. These new chiller units would be required to support the future
chilled water load should the North Plant not be available for interconnect.

According to the results of the modeling shown in Table No. 10, the ECM
Baseline scenarin has an annual energy cost of $4,000,000 per year meeting a
annual load for the two plants of 48,629 ton-brs.

It should be noted that comparing the ECM Baseline against the existing load
model, the CSF-specific annual cooling load increases from 19,626 ton-hirs to
26,238 ton-hrs, while the electric cost increases from $§ 2,380,000/vyr to only
$2,390,000/yr. The minimal electric annual cost increase to serve the larger
annual load 1s because 1t was assumed for this baseline new chillers would be
installed with present-day efficiencies, which are much better than the existing
chiilers.

As just mentioned, the ECM Bascline scenario bakes in a built-in efficiency
gain, which lowers the eleciric cost savings potential of the ECM-1, which is to
combine the two plants and fully build out the North Plant. Buf, that Baseline
ECM benefit comes at a significant cost and significant operational disruption —
as it would require a complete update of the CSF plant, as well as an
installation of a supplemental distribution pipe run parallel to the existing CSF
distribution pipe run. Further, this ECM Baseline scenario offers no future
expandability and flexibility option, for the County.

5.1.2 ECM-1 Scenario

The Energy Conservation Measure (ECM-1) considered includes
interconnecting the two campuses with a 24-inch main from the corner of OTV-
{ Building, on NW 8% Street side, and N. Miami Avenue and NW 8% Street
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{adjacent to the Terremark Building). This would allow the two plants to
operate together to optimize system operation based upon unit efficiency,
thermal storage benefits, and utility rates. Since the North Plant distributes
water at 36 F, a heat exchanger is recommended to supply chilled water to the
CSF loads. The general pipe routing is presented in Figure No. 11.

The preferred location for the heat exchanger is within the Terremark
mechanical room. The size of the heat exchanger is limited by maximum
chilled water flow of 10,000 gpm {(at 10 fps} in the existing 20-inch piping
supply to the Overtown Transit Villages. The interconnecting heat exchanger
would transfer approximately 5,000 tons to the CSF system.

The following 1s a quick summary on the capacity needs for the future heat
exchanger.

The heat exchanger instailed in the Terramark Building that interconnects the
North Plant to the CSF Plant would be sized to transfer approximately 5,000
tons {rom the ice storage system {fed from the North Plant} to the standard
chilled water system (CSF Loop). The following are the general conditions for
the heat exchanger:

Entering Leaving

Water Water Water

Waterside Flow Temp Temp
(gpm) (F) £h)
36°F side (North Plant) 7,100 36 53
42°F side (CSF) 10,000 54 42

Addiconally, ECM-1 mncludes two new 1,500 ton chillers to replace two existing
1,500 tans chillers in the CSF plant and a temporary 900 ton rental chitler n
the short term to address the delicient redundancy of installed capacity with
the addition of the OTV-2 cooling load in 2010. Alse, these two new 1,500 ton
chillers will allow the interconnected system to operate without the use of the
existing R-11 units.

In general this option reduces on-peak energy costs by scrving a significant
portion of the CSF load from the North Plant thermal storage system. The off-
peak energy costs are reduced by utilizing the more efficient North Plant
standard duty chillers at an electric rate lower than the CSF Plant. This option
is estimated te save §390,000 per vear in annual electric costs beyond the
savings that would have been available through the ECM Baseline scenario.
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53.1.3 Baseline and ECM Scerario Comparison

A comparison of the key assumption for each scenario is presented in Table No.
9.

The annual cost for cach of the scenarios was completed by applving the
appropriate utility rate to the energy usage developed in the energy model. The
annual energy use and cost for each of scenario is suunmarized in Table No. 10.

It should be noted the sequencing of the chillers between the two plants can be
driven to either 1) emphasize full-storage first at the North Plant and then move
excess load to CSF to avoid partial storage, or 2} first base load CSF's new
equipment and serve the balance of the remaining load through the North
Plant.

Preliminary assessment of these two options shows a near-neutral impact to
the savings. As such, for the purpose of this report, the full storage priority
was selected for presentation purposes.  As the North Plant’s retail load
increascs, which is good for the County, but whose value cannot be reflected in
this PC analysis, the County has the option to shift its internal cooling load to
the two new CSF chillers.
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TABLE NO. 9: ASSUMPTION COMPARISON FOR ENERGY MODELING
MIAMI DADE COUNTY
SASELINE ECN
FLANYT DESCRIPTION CHITS SCEANRIC MODA. COMMENTS
(2050 UNSTS)
PEAKLQAD TOMS 7,300 7,500
CENTRAL
SUPPORY AVERAGE GMLLED WATER TEM PERA TURE CIFFERENCE “F K 1
FACHLITY
EXISTING CHILLER GAPACITY TONS 1,380 5,610
FUTURE CHILLER CAPAGITY TOMS 8,000 3,600
CHLLER NOE. 2, 3, AMD & EFFIGIENCY KVHTON 110 LAST PRORITY
CrLLER WO, § BFACIENCY RVHT TN .70 8.7 SECOND PRIORITY
FUTURE CHLLER EFFIZIENCY KWTON 0,58 6,88 FIRST PRIOMTY
FEAKLOAD TONS 2,900 4,000
HORTH
PLAKT
AVEFAGE CHILLED WA TER TEM PERATURE DIFFERENCE ¥ 17 17
PLANT CAPACLTY NS £.000 £.4D0
1CE STORAGE CAPACITY TONHRS 35,000 52,550
STANDARD DUTY € ER EFFZIENC Y HATON 2.63 a.88 AT IEF SUPPLY TEMPERATURE
ICE STORAGE (MSCHARGE EFFICIENG Y HAGTON 4,84 0.04 PUMPING O Y
(28 STORAGE GENERA TION EFFICIENCY KWTON .88 0.64
PLANTS INTERCONNECTED M Y
HEAT
EXCHANGER
HEAT CHANGER CAPACITY TONS . 5,000
HEAT EXCHAMNGER PUM PING EFFICIENCY KWT DM .03 PUR PING ONLY
\»ﬂ%)w 1. LANDICATFR CHANGER EROM BASELINE
Miami-Dodiioumtiyes CHANGED FROM ECH1 39 May 5, 2010
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6. Project Economic Summary

6.1 Construction Capital Costs

As developed in the Appendix, the turnkey cost to fully expand the North Plant,
to install a heat exchanger in the Terremark facility, to connect the two loops
by running a line from Terremark to Overtown !, to make appropriate
secondary loop modifications, install a temporary 900 ton chiller at CSF and to
install two 1,500 ton chillers in Central Support (ECM-1 scope} is $19,614,546.

For the work contemplated here, this project wall allow [or 3,600 tons of chilled
water peak load shift. As such, based on $484 rebate per ton shifted, this
proiect should be eligible for a rebate of up to $1,742,000.

Rebate paperwork is already in process and wiil he compieted and submitted to
FPL prior to submitting this project for County Commission approvat.

So, the total project construction cost listed above will be $19,614,546 before
rebate that will be reduced to $17,872,146 after rebate.

Similarly, as developed in the Appendix, the ECM Baseline preliminary cost
estimate of upgrading the CSF to meel the future load by installing four 2,000
ton chillers, adding a second distribution line to serve the County buaildings,
by providing a temporary chiller during the extended construction period is
estimated at $10,616,892.

6.2  Construction Project Economic Comparisons

Considering the breadth of this interconnect project, this project offers strong
economic veliicle to meet the County’s growing chilled water load.

In addition to the annual electric cost savings developed above, the County will

reduice its operating expense budget by at least $200,000/yr, and perhaps as

much as $350,000, through the synerpgies available in-house staff being able to

operate and monitor both plants, instead of having the North Plant operated
“and monitored by outside resources.

Adding the operational cost savings benefit, the annual savings is $590,000/yr
comparced against the Baseline ECM of upgrading the CSF plant. Thus, the
incremental simple payback is 15.3 years before thermal rebate considerations,
which improves to 12.3 years after thermal rebate consideration.

Miami-Dade County 41 7 May &, 2010



a compelling incremental cost benefit considering the additional
bcndm of this project over the option of just expanding the CSF plant:

1. The twe County's two plants will now be interconnected for improved

reliability and flexibility, which was the thesis of the County purchasing

the North Plant,

The North Plant will be fully expanded giving the County the flexability to

serve the growing retail load of Terremark, the American Airline and to

consider other proximity-close and economically attractive revenue loads,
It should be noted the built in economic benefit of increasing the
retail revenue producing loads cannot be factored into the “savings
based” PC analysis, it remains, nonetheless, significant.

3. A foot print that now allows for future expansion of CSF plant when

revenue generating loads increase.

o

6.3 Performance Contract Project Economics

The previous section established that the incremental construction cost vs.
mcremental savings benefit s attractive, the project is proposed to be
facilitated through a Performance Contract. While this will increase the project
costs to cover financing, measurement and verification, and savings
guarantees, the project is more robust and comprehensive for the County.

The full PC Project cost, before financing, is developed in the Appendix to be
$20,310,691, and that fee now includes Miami-Dade program administration
cost, the IGA analysis [ee, the subsequent and on-going M&V services. With
consideration of following assumptions lined out in the Appendix, this project

can be financed ina 15 year term, provide a neutral to positive cash flow to the
County and provide for an 8IR greater than 1.0

1. Calculated savings of $390,000 will be guaranteed at 95%, or
$370,000/yr.

2. The low cnd of the $200,000/yr to $350,000/vr of the go-forward
operating and maintenance savings will be appled,

3. Thermal sterage rebate 1s $1,742,400,

4. The ECM Basecline alternative cost of completely upgrading the C5F is
considered and it is assumed that the $10,616,892 would have been
financed through a bond,

5. The remaining $2,500,000 available from the revenue bond that
purchased the plant is uscd as a capital cost buy down. It should be
emphasized the capital cost buy down is factored into the SIR analysis,
but the County is benefiting by the elimination of the {inance charge of
that amount in the project economnics. .

&
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it should be noted that even without the thermal storage rebate and without
the capital buy down, the project is still eligible for a performance contract {i.e.
SIR greater than 1.0), but the contract term would have to extend to the
statutory limit of 20 years.
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7.1 A‘g‘wgi)néndix 1 — Cooling Loads
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7.2  Appendix 2 — Chiller Plant Efficiency
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As part of the Expansion and Interconnection analysis a bascline of the CSF
Chilled Water plant operating efficiency was developed. The existing plant
automation systermn has most of the data continuously monitored although after
further review it was decided to apply independent measurements to verily the
system Instrumentation and attain a set of data from a known source.

To determine the various operating efficiencies of the plant the kW /ton of each
machine and the kW/ton of the entire plant was calculated and trended for a
full seven days. The kW/ton of each machine is a comparison of the power
drawn by the chiller itself compared to the amount of chilled water produced by
that specific machines evaporator at the same time. The kW/ton of the plant is
a comparison of the power drawn from all operating equipment associated with
the chilled water production compared to the chilled water production of the
plant at the main supply and return lines. The plant kW /ton includes cooling
tower fans, condenser pumps and primary chilled water supply pumps in the
plant although it doesn’t include any distribution system pumping at the
buildings.

Each of the four chillers are ¢lectric driven centrifugals run on a three phase
4160V ¢lectric feed directly off of the main 13.8kV bus. Within the chiller plant
cach of the chillers has an independent 4160MCC panel. Since the service is
above 600V and direct access wasn’t available to the PTs{Potential
Transforiners) for veoltage readings or CT's{Current Transformers] for amperage
readings the instruments were applied to the leads for the panel displays. CH-
S was the only chiller with panel displays for both voltage and amperage. CH-
2, 3 and 4 had amperage display feeds readily available so they were monitored
and recorded. Since the machines are very similar the voltage and power factor
data of CH-5 was also applied to CH-2, 3 and 4 for the calculation of kW on
each machine.

The pumps, cooling tower fans and emergency chillers are powered using MCC-
1, MCC-2 and MCC-EM respectively{although CT-1 1s fed through MCC-EM to
maintain a CT for the emergency chiller operation) with a three phase 480V
connection. These MCC’s are also located in the chiller plant and were each
metered independently which accumulated the ancillary power consumption of
the plant.

-
O
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Review of Data

A surnmary of the quantitative data analysis is contained in “Table No. 2”7 of
the report listing the performance of each day from 12/ 10/09 through
12/17/09. The data collection was performned at the same time as the plant
mtended to perform annual maintenance on the condenser tube bundles of
each machine. In planning this would have worked well with a different
machine taken out of service every 24-48hours which would have presented
several different combinations of machines to meet the load at the given time.
Unfortunately CH-2 was more difficult to reseal than the service team expected
50 it was out of service the majority of the data collection period.

The data collection period gave a decent representation of the yearly plant
operation as the wet bulb temperature varied from a high of 73 to a low of 48°
and combined with a system lead high of a 4,500 ton rate down to a 1000 ton
rate. These ranges allowed machines to demonstrate performance under full
and part loads. The data collection period also gave some perspective ta
differences between day, night and weekend{12/12, 12/ 13} operation.

As a general overview CH-2, 3 and 4 seemed to behave very similar based on
the field readings, which is expected as they are of the same vintage. The
newer machine CH-5 operated at an efficiency closer to it’s original design
parameters than the other machines.

I's interesting to note that while the average plant kW/ton was compiled as
1.10 the recorded range was from 1.0 to 1.46 which seemed to reflect the full to
part load performance. This indicates that the part load performance of the
plant has a significant amount of room for improvement since the efficiency in
optimized plants increases as the plant load is reduced.

As a general note, the kW readings of the portable instrumentation were
considerably higher than the data being fed to the Siemens automation system
for each of the machines and the Siemmens values for CH-3 are significantly
lower. We didn't take the time to troubleshoot the associated fixed
instrumentation although it will need to be investipated, calibrated or replaced
in order to have accurate *“Measurement & Verification” procedures in place
should the project be implemented. The flow readings of the {ixed meters were
in range of the portable equipment most likely because there is fairly adequate
straight run of pipe available for most of the pipes in the plant. That said, the
main plant meters conld be repositioned to atlain a higher level of accuracy
and repeatability for the M&V.

Recording interval .

The daia of each individual logger was recorded for all measurements with 4

)
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date and time stamp in 5 minute intervals from 12:00PM on 12/10/09 through
12:00PM on 12/17/09. All the data samples were then integrated into one
spreadsheet and values were averaged for a 15 minute and 60 minute interval
analysis.

Power Monitoring Equipment Used

The power data measurements for the 7 day period were monitored and
recorded using a Dent Instruments ELITEprot™ Power Logger’s with ELOG 2004
software for interface and set up. The logger has integral voltage clips and
utilized Hi Accuracy Samp current transducers for the 4160V Chiller
monitoring applied to the panel display amp meters. The configuration is rated
at 1% of rate accuracy and is calibrated every other year to maintain factory
standards.

MCC-1, MCC-2 and MCC-EM were also separately monitored and recorded
using a Dent Instruments BL{TEpro’> Power Logger with ELOG 2004 software
for interface and set up. The logger has integral voltage clips and utilized 500
amp clamp or model CON-0500 current transducers. The configuration is
rated at 1% of rate accuracy and is calibrated every other year {o maintain
factory standards.

To increase the coufidence level of the power measurements a power factor and
power quality measurement of Chiller #5 was also taken on 1/21/10 using a
Dranetz Power Platform PP-4300 with Dran-View 6.0 software. The unit has
integral voltage clips and utilized TR251C 10amp current transducers TR2510
10amp.

Thermal Energy Metering Equipment Used

The thermal energy measurements for the 7 day period were momtored and
recorded from two different sources. The Siemens automation system
currently employs Onicon insertion turbine chilled water flow meters on each
chillers, the emergency CHW return line and the plant main CHW return line.
The Siemens system also records the CHWST and CHWRT of each chiller, the
emergency lines and the main plant lines.

To independently field verify these measutrements a Siemens SITRANS
FUE1010 EDP Dual Channel Thermal Energy Flow Computer with software
version 4.03.00 was used to meonitor and record flow, CHWST, CHWRT, tons
and other diagnostic data. Siemens D1H High Precision-Transducers were
mounted on the pipes to measure flow using an ultrasonic transit time reflect
mode measurement. The temperature sensors are precision matched 4 wire
10000hm platinum RTDs directly wired into the thermal erflergy computer.

ay
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Michael W. Gibson

To: Joseph Hoos
Subjsct: RE: MDC resul t'S(E\leI\v

From: joseph Hoose {mailtozjhoose@icetec. biz)

Sent: Friday, December 11, 2009 12:52 Ar

Ta: ‘Andrew Jones’; Michael W. Gibson; "Steve McAdams'; Philip Alvare:
Subject: RE: MOT results review

Teaam,

We were able to m:t.\ll mstrinnentaiion on each of the chillers and MCC paneds today. Today’s
dula s s that the MDC OSE AW readings ave low. While setting up the loggers CH-
5 pund S0 )k\\ versns the CSE number of 6353, CH-4 and CH-3 wers around 1100kW
ve the CST awmber of 800kW 2 33KW(CH-3's kW reading has been suapect for some
timed vespectively. My plan was to have che loggers recmd for about a week while they rotate
che sequence of machines cack day. What 1= nive right now is that they nced 3 machines to mect
the flow and they ave doing tube cleaning so they have to rotate the machings apyway. That
sadd . to gel good data T 1)mhabh won't be able to get the loggers off until 12717 and the data
t amd passed along to the team untif Monday 12721

downloaded 1o 2 usable fo
Moy Chnstmas,

daseph € Hoose
Y

Miami-Dade County 51 May 5,
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The Trane Company
Existing Building
La Crosse, Wi
Engineered ® Performance Selection

Prepared For  Central Support Facility

Arear  Miami
Contact:  Unkriown
Date Prepared:  10/1/1986

Machine Model Nuriber:  CYHB - 155
E ® Serlal Member:  L&2M03685

Periormance
CFC-11 HCFC-123  Selections

Qdginal #1 42 #3 54

Condltlons ot #2 73 #4
Tons 1500 1428
Kw 1000 1600
KwifTon 0.687 .70t
Evaporator Entering Temp 58.0 534
Evaporator {eaving Temp 420 42.0
Evaporator GPM 2770 210
Evaporator Fluid Typel% WATER WATER
Condenser Entering Tomg 86.0 85.0
Condenser Leaving Tamp 948 945
Condenser GPM 4860 3860
Condenser Fluid Typal% WATER WATER

Seloction Informalion/Explanation:

This Informmation Is based upon actualiab fest data for compressor and shelt
performance on new squipment.  Actual field perfermanca of s unit may vary
depending upors iz ¢ tion of the exisling compoenents.

Miami-Dade County May 5, 2010
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The Trane Company
Existing Building
La Crosse, Wi

Engineered ® Performance Selection

Prepared For CGENTRAL SUPPORT

Area; Miami
Contact;  Unknowa

Dale Prepered: 12571883
Machine Mode! Mumber:  CVHE - 165
Machine Serigi Humper:  L82M0E584

Performance
CFC-1t HCFC-123 Selections
Originat # #2 L&)
Ceonditlons #1 #2 w3
Tons 1500 1428
K 1000 1608
Kw/Ton 0.667 6.701
Evaporator Entering Temp 558 54.4
Evaposatos Leaving Tomp 429 9250 .0 2.0
Evaporator GPM 2718 2770 1]
Evaporater Fiuld Typel% WATER WATER
Condenser Entering Temp 860 88.0 (XY
Condenser Leaving Temp 94.9 94.5
denser GPW 4880 4860 a

Condenser Fiuid Typel% WATER WATER

Seleclion Information/Explanation:

This infarraation is based upon actuai iab tes! data for compresser and shelt
perforimance on new equipment.  Actual field pertormantce of this unit may vary
depending upon the condlilon of the existing componsnts.

#14
4

[9)]
3
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The Trane Company

Existing Building

La Crosse, Wi
Engineered @ Performance Selection
Prepared For CENTRAL SUPPORT
Asga;  Mlami
Contact;  Unknown
Date Prepared;  1725/1993
Meching Mode! Humber:  CVHB - 155
Maching Serigd Mumber;  La2M086884
Performance
CFL-11 HCFC-123  Salectlons
Criglngt #t w2 3 ¥4
Conditions #1 ¥2 #3 #4
Tons 1500 1428 1412
Kw 1000 1000 1030
Kw/Ton 0.667 0.701 0.708
Evaporator Entering Temp 55,3 54.4 842
Evaporator Leaving Temp 425 42.0 42.0 00 6.0
Evaporater GPM 2770 70 270 0 [¢]
Ewsporator Fluid Type/% WATER WATER WATER
Condenser Entering Temp 8649 86,0 85.0 a0 8.0
Condenser Leaving Temp G4 9 985 94.4
Condenser GPY 4881 4880 4880 ¢ ¢
Condenser Fluld Type/% WATER WATER WATER

Selection tormalion/Explanation:
Selection 11s on R-123, Seleclion 2 is ont R-11

This inforeation is based upon actual f2b test data for compressar and shelf
perfounance on new equipmend.  Actual field performance of this unit may vary
depending upon the caondition of e existing components,

Miami-Dade County May 5, 2010



Miami Dade Chiller Plant

Tons Kw KW Tans

Chiller #2 11286 1013.8 0.801
CHW Pump #2 1125 103.7 0.092
CW Pump #2 1125 738 0.071

Total 1.064
Chitter #3 1295 9114 0.704
CHW Pump #3 1295 102 0.07¢
CW Pump #3 1285 78.9 0.061

Total 0.843
Chiller #4 1057.5 1031 0.975

CHWY Pump #14 1087.5 104.9 0.099
CW Pumgp #4 1057.5 782 0.074

Total 1.148
Chiller #5 1303 781.2 0.600
CHW Pump #5 1303 986 0.0676
CW Pump #5 1303 98.23 0.075

Total 0.751

BCH 2ool T&b

May 5, 2010
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7.3 Appendix 3 - Projeci Costing
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Miami Dade Central Support Pland

Temporary Chidler

Overvicw

00

‘L temporary chitler wil! be a 900 ton water cooled centrifugal chiffer, focated tn the fistore exg
Ty (chiller €) of the cxisting plant. The chillee will be provided with rented matching condenser water
and chitied water pumps. The chiller swill be ted in the existing condenser nnd chilled water retwrn amd
supply watcr hoaders and wit] nsiliee the pxisting coramie conling fower, “The 460 Volt 7 3 phase power
for the chiiler sl punsps witd be prwvided from an aisting switchgear voom. At proesent, Curier fental
Systems has 3 900 tow chidles that is available when we ieed it but without a commitmen from s, Hhay
cannot guatantee that the chitker will be avalable i the futyee. [See bedow)

i nged o have o signed groposal and purchose orer which epocilies the dates hat B unit i rag
and Dl wark with S¢, Managersont to hiotd i

Thonks.
Guy A. Griesse
Cardipr Reptal Systems

Ofticg: BB1-667 03101

The ehitler amd pump scatal will be $3.546.05 pee week or SI6,618.15 per sonth,
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Cxisting Chiller Plant

Mechanical Ingtalialicy

The pumps will require balaneing valves and chicok valves so that they witl rot pump back through an
mopereble chitfer. The rented pumps will bave butterfly vafwes that can be used for baluncing. The
chille supplier wiil only provide flexible reatal hase up 1o 67 diamater. The 67 dismcter hoos can enly
tiandle 2bout Bat of the required flaws and the supplier proposed 1o vun twe paralied jmes.  Addinonatly,
they du not provide hose that s snitable fr sustion en the coodenser water side.  Due o the piping
constraints, istalistion aind duration of the rontal period, it is recommended that in lisu of using flexible
sentat boses, aff piging he done with 197 diwnter schodule 40 PYC The chilted water piplng can be
insuleted with elasiomcerie insulation o prevent condensativn.
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The cost for the PYC condenser snd chilled water piping and check valves iz approximately $40,000,
(336,000 for P'VC pipe and §10,600 for check valves), {There raay be chesk valves on the abandoned co-
gen pumps that can be used in lew of purchasing new caes

The temporary chiller and pumps will be activated manually by the plasi®s operating persornel as

required.
Eleetrica} Installation

Carrier Renta! Systems will provide temporary ceble from the chiller and pumps stasters o a Jocal point
of conncction in the chifler room. The Owner / BGA shall provide a 430V 3-phase pywer source and
wiring to 1he Chiller Roon:.

Power for the chiller will be olitsin from existing 450V swichgear. The squipment laveut will be
¢ Four sels of
i a connectny

modified to add & new 1600A power bresker of the same characterisfics as the exlist
SO0kem witing will be run in conduit vp to the temperary chiller location and terminal
box where the cables will be terminated in power hlocks.

Power for the pumps wilt be eblained from a new panetboard located in the temporary chiller location,
The psnel feeder will be obtained from the existing 480V switchgesr by actvaling & spare breaker.
Wirtng witl be runte the new panel (400A capacity).

The cost for the swilchgear modifications and new panclhoard is approximately $55,900. Estimuted Jead
time [0 weeks from shop éravang approval.

The cost for she wiring, racewsys and pull boxss is approximately $140,000.
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74 dpendix 4 - Project Econonues
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Exhibit I
Equipment Warranties

EQUIPMENT . WARRANTY PERIOD

Cooling Towers Extended 5-year warranty, parts and labor,
from the shipment date

Chullers (all sizes) Extended 5-year warranty, parts and labor,
from the shipment date

Glycol Coils Extended 2-year warranty, parts and labor,
from final acceptance by the County

Pumps 12 months from final acceptance by County

Controls 12 months labor warranty from startup of
controls

Heat Exchanger 18-month warranty, parts and labor, from the
shipment date

VFDs 10 year warranty from final acceptance by the
County
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Exhibit 11
Form of Corporate Guarantee

[Regardless of this Corporate Guarantee being provided by the parent company of BGA, Inc.
(“BGA”), BGA is providing an Energy Savings Guarantee for the full value of the Contract
for the entire Term of the Guarantee, as provided in the Florida Statutes. This Corporate
Guarantee given by BGA’s parent company, Consolidated Edison Solutions, Inc.
(“Guarantor”) provides a backup guarantee, in addition to the guarantee provided by BGA,
for all non-measured/stipulated savings portion of the Energy Savings Guarantee.]

To:  Miami-Dade County
Ladies and Gentlemen:

Where, BGA, Inc. (“BGA™) has entered into that certain Guaranteed Energy and Water
Performance Savings Contract (the “Contract”) with Miami-Dade County (*Counterparty”) in
connection with the Miami Chilled Water Plant Interconnection Project.  In consideration of
Counterparty entering into the Contract with BGA, Consolidated Edison Solutions, Inc.
(“Guarantor™) for the Term of the Guarantee, as defined under the Contract and as set forth in
Attachment I to this Guarantee (the “Guarantee Limit”), and subject to the terms and
conditions hereof, hereby irrevocably and unconditionally guarantees to Counterparty, with
effect from the date hereof, the due and punctual payment of all amounts payable by BGA to
Counterparty under the Agreement as a result of any shortfalls of guaranteed savings, i1f or when
the same shall become due and payable, in accordance with the terms of the Contract and giving
effect to any applicable grace or cure period. Upon failure of BGA punctually to pay any such
amounts, and upon written demand by Counterparty to Guarantor to the address set forth herein
(or to such other address as Guarantor may specify in writing to Counterparty), Guarantor,
subject to the Guarantee Limit, agrees promptly to pay or cause to be paid such amounts;
provided that delay by Counterparty in giving such demand shall in no event affect Guarantor’s
obligations under this Guarantee. This is a guarantee of payment and not of collection.

Guarantor hereby agrees that its obligations hereunder shall not be affected by the Contract's
validity, enforceability or the lack of authority of BGA to execute or deliver the Contract, or any
change in or amendment to the Contract.

Guarantor hereby waives diligence, presentment, and demand on BGA for payment or otherwise
{except as provided hereinabove), filing of claims, requirement of a prior proceeding against
BGA and protest or notice, except as provided for in the Contract with respect to amounts
payable by BGA. If at any time payment by BGA to Counterparty under the Contract is
rescinded or must be otherwise restored or returned by Counterparty to BGA due to the
insolvency, bankruptcy or reorganization of BGA or otherwise, Guarantor's obligations
hereunder with respect to such payment shall be reinstated upon such restoration or return to
BGA being made by Counterparty.
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Guarantor represents to Counterparty as of the date hereof, that:

1. it 1s duly organized and validly existing under the laws of the jurisdiction of its
incorporation and has full power and legal right to execute and deliver this Guarantee and to
perform the provisions of this Guarantee on its part to be performed;

2. its execution, delivery and performance of this Guarantee have been and remain duly
authorized by all necessary corporate action and do not contravene any provision of its certificate
of incorporation or by-laws or any law, regulation or contractual restriction binding on it or its

assets;

3. all consents, authorizations, approvals and clearances (including, without limitation, any
necessary exchange control approval) and notifications, reports and registrations requisite for its
due execution, delivery and performance of this Guarantee have been obtained from or, as the
case may be, filed with the relevant governmental authorities having jurisdiction and remain in
full force and effect and all conditions thereof have been duly complied with and no other action
by, and no notice to or filing with, any governmental authority having jurisdiction is required for
such execution, delivery or performance; and

4. this Guarantee 1s its legal, valid and binding obtligation enforceable against it in
accordance with its terms except as enforcement hereof may be limited by applicable
bankruptcy, insolvency, reorganization or other similar laws affecting the enforcement of
creditors' rights or by general equity principles.

In the event of any default by BGA, Counterparty shall have the right to proceed first and
directly against Guarantor under this Guarantee without proceeding against any other person or
entity or exhausting any other remedies which 1t may have and without resorting to any other
security held by it.

By accepting this Guarantee and entering into the Contract, Counterparty agrees that Guarantor
shall be subrogated to all rights of Counterparty against BGA in respect of any amounts paid by
Guarantor pursuant to this Guarantee, provided that Guarantor shall be entitled to enforce or to
receive any payment arising out of or based upon such right of subrogation only to the extent that
it has paid all amounts payable by BGA under the Contract that are payable pursuant to this
Guarantee.

All notices or other communications to the Guarantor and Counterparty shall be in writing and
shall be sent by hand delivery, mail (return receipt requested), facsimile (provided a copy is also
sent by overnight courier) or overnight courier. Notices sent by hand-delivery shall be deemed
received on the date delivered, provided that if is delivered after"the close of the business day, it
shall be deemed received on the next business day, notices sent by mail shall be deemed received
on the date stamped on the return receipt, notices sent by facsimile (provided a copy is also sent
by overnight courier) shall be deemed received on the date stated on the facsimile confirmation
unless sent or transmitted after the close of the business day, in which case it shall be deemed
received on the next business day), and notices sent by overnight courier shall be deemed
received on the next business day. Notices shall be sent to:
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If to Guarantor:

Consolidated Edison Solutions, Inc.
100 Summit Lake Drive, 4" Floor
Valhalla, NY 10595-1336

Attention: Vice President and Treasurer

If to Counterparty:

General Services Administration

Facilities and Utilities Management Division
200 NW 1% Street

Miami, FLL 33128

This Guarantee shall be binding upon Guarantor and upon its successors and assigns and shall be
for the benefit of Counterparty and its successors and assigns.

This Guarantee shall become effective upon Acceptance of the CM under the Contract, and shall
be automatically renewed on an annual basis, through the end of the Term of the Guarantee (the
“Expiration Date”). However this Guarantee may be terminated prior to the Expiration Date
upon at least 15 days’ prior written notice to that effect being actually received by Counterparty.
Such expiration or termination shall not, however, affect or reduce Guarantor's obligation
hereunder for any liability of BGA pursuant to the Contract incurred prior to such expiration or
termination.

In case any clause, provision, or section of this Guarantee, or any application thereof;, is for any
reason held to be illegal, invalid or inoperable, such illegality, invalidity or inoperability shall not
affect the remainder thereof or any other clause, provision, or section, and each such clause,
provision, or section shall be deemed to be effective and operative in the manner and to the full
extent permitted by law.

This-Guarantee shall not be binding and shall be null and void and without any force and effect
unless and until it is fully executed and delivered by each of Guarantor and Counterparty.

This Guarantee may not be modified or amended except in a writing signed by all the parties,

provided, however that the Guarantor may increase the Guarantee Limit and/or extend the
Expiration Date in writing without the consent or signature of Counterparty.
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This Guarantee shall be governed by and construed in accordance with the laws of the State of
New York, without reference to its choice of law doctrine.

CONSOLIDATED EDISON SOLUTIONS, INC. = MIAMI-DADE COUNTY GOVERNMENT

By: By:

Name: Name:

Title: Title:
180



ATTACHMENT A

GUARANTEED AMOUNT

GUARANTEE YEAR UNDER CORPORATE GUARANTEE (non-stipulated savings)
Year 1 $370,500.00
Year 2 $381,615.00
Year 3 $393,063.00
Year 4 $404,855.00
Year 5 $417.001.00
Year 6 $429,511.00
Year 7 ' $442.396.00
Year 8 $455,668.00
Year 9 $469,338.00
Year 10 $483.418.00
Year 11 $497,921.00
Year 12 $512.859.00
Year 13 $528,244.00
Year 14 $544,092.00
Year 15 $560,414.00
Total Amount Guaranteed by Consolidated Edison Solutions, Inc.: $6,890,895.00
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Exhibit IIT
Certificate of Acceptance

I, the undersigned, hereby certify that I am the duly qualified and acting officer of County
identified below and, with respect to the CM 1dentified in the Contract dated as of
, by and between County and BGA, Inc. ("Company"), represent and

warrant that:

l. The equipment described in Schedule B of the Contract, purchased from BGA, Inc., and
properly invoiced, has been delivered and installed in accordance with County's Specifications,
is in good working order and is fully operational and properly functioning and has been fully
accepted by County on the day of ,

2. County certifies that it has inspected the installation and operation of the CM listed on
Schedule B, and that it finds the equipment listed on Schedule B is fully and properly
functioning.

COUNTY: MIAMI-DADE COUNTY

Signature:
Title:
Date:
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EXHIBIT IV

SERVICE AGREEMENT
between
BGA, INC.
and

MIAMI-DADE COUNTY GOVERNMENT

dated as of

133
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SERVICE AGREEMENT

This Service Agreement 1s entered into by and between BGA, Inc. (“BGA”), and
Miami-Dade County Government (“Owner”), dated (the
“Agreement”).

WHEREAS, BGA has prior experience in the operation and maintenance of the
thermal plant owned by the County located at 1110 NE 1™ Avenue, Miami, FL 33142
(“Facility”); and

WHEREAS, Owner desires to use BGA to perform such operation and
maintenance services for the Facility;

WHEREAS, BGA desires to perform such operation and maintenance services for
the Facility;

NOW, THEREFORE, for the consideration hereinafter provided, and in
consideration of the mutual promises and other benefits accruing to the parties stated
herein, the parties hereto agree as follows:

ARTICLE 1. - DEFINITIONS

As used in this Agreement, the following terms shall have the meanings specified
below.

“Additional Services” shall mean any services, other than Administrative Services,
Operation Services, Maintenance Services and Unscheduled Maintenance Services, in
relation to the Facility that requires cooperation and participation by BGA i order for the
additional services to be performed, and for which BGA is the most qualified vendor as a
result of its knowledge and operation of the Facility.

“Administrative Services” shall mean all services necessary for the operation of the
business of the Facility, including any administrative, customer service and accounting
functions (invoicing, collections and formulation of data to be used by Owner for
financial reporting purposes), and specifically the services described in Section 2.1(a) and
in Part IIT of Schedule A attached hereto. .

"Agreement" shall mean this service agreement and any and all exhibits attached hereto
as the same may be amended or modified from time to time.

“Chilled Water Agreement” shall mean any agreement for the provision of chilled water
and/or ancillary services between Owner and any of its customers, as amended from time
to time.
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"Commencement Date" shall mean

"Force Majeure” shall mean any cause beyond the reasonable control of the
nonperforming party, including in such cases, the following causes which shall not be
understood as limiting, but as examples: strike, blockages or other economic sanctions of
an official nature, flood, earthquake, storm, sand storm, lightning, fire, epidemic, war,
explosion, riot, plague, holocaust, public enemy acts, civil or military authority acts,
terrorist or guerilla activity, civil riots or disobedience, sabotage, restrictions by order of a
court or public authority, in the case of the Owner, impossibility to obtain power, water
or other public services necessary for the operation of the Facility, any other action or
non-action on the part of a Government Agency that directly or indirectly prevents or
delays performance by BGA of its obligations under this Agreement including sabotage,
misuse or abuse of the equipment set forth in Exhibit A as well as Owner and Owner’s
representatives’ failure to repair or maintain equipment not included in Exhibit A, for
which the party asserting Force Majeure shall fumish the other party hereto with any
pertinent information when so required.

“Government Agency” shall mean any governmental department, ministry, political
division, agency, authority, corporation or committee.

"Prudent Industry Practices” means those practices, methods, techniques and standards,
as the same may change during the Term, that are generally accepted for use in the
central station chilled water service industry in the United States to test, operate and
maintain equipment lawfully, safely, reliably, efficiently and economically as applicable
to equipment of the size, service and type used in the Facility. Prudent Industry Practices
shall in all events include compliance with applicable Laws.

“Law” shall mean any law, regulations, rule, treaty, order, Permit, statute, or decree,
including decisions, findings, and judgments made by any government agency applicable
to the Facility or the Parties.

"Maintenance Services" shall mean routine and scheduled maintenance that must be
performed periodically to keep the Facility in working order including without limitation
lubrication, repacking of valves, leak repair, adjustments, calibrations, replacement of
consumables, waste removal and disposal and similar work, periodic overhaul and repair
of the mechanical and electrical equipment of the Facility in accordance with
manufacturers' recommendations and the reasonable recommendations of the Owner, and
specifically the services described in Part 11 of Schedule A attached hereto.

“Operation Services” shall mean all services necessary for the operation of the Facility,
including specifically the services described in Section 2.1(b) and in Part I of Schedule A
attached hereto.

“Permit” shall mean any approval, permit, authorization, notice, environmental permit,
discharge, exemption, acknowledgment, agreement, license, consent, decision, or any
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similar matter to be obtained from any government agency in connection with the
Operation and Maintenance of the Facility.

“Reimbursables” shall mean payments made by BGA on behalf of the Owner to vendors
listed in Schedule B to this Agreement, as modified from time to time, for which the
Owner will reimburse BGA, in addition to the Monthly Fee and any fee associated with
Unscheduled Maintenance.

"Services" shall mean the Administrative Services, Operation Services, Maintenance
Services and Unscheduled Maintenance Services to be performed by BGA pursuant to
the provisions of this Agreement.

"Unscheduled Maintenance Services" shall mean non-routine maintenance and repair of
the Facility equipment, whether of an emergency or non-emergency nature, other than
Maintenance as defined herein

ARTICLE 2. - SCOPE OF BGA'S DUTIES

2.1 BGA Duties. BGA shall perform the Services in a timely fashion and in
compliance with Law and each applicable Chilled Water Agreement. In addition, BGA
shall perform the Operation Services, Maintenance Services and Unscheduled
Maintenance Services in accordance with Prudent Industry Practices, and shall perform
the Administrative Services in a good and workmanlike manner observing the standard of
care applicable to persons performing such services for hire generally.

(a) As part of the Administrative Services, BGA shall:

1. Provide a detailed service report to Owner upon completion of any
Unscheduled Maintenance;

11. Maintain all Facility records, manuals, instructions, drawings, and
information;
i1, - Facilitate and assist Owner in the maintenance by Owner of all

 Permits necessary for the continued operation of the Facility;

1v. Report to the Owner on a monthly basis regarding the status,
condition, performance, expenditures,.requirements, and
projections for the Facility, and promptly notify the Owner of any
event having a material adverse effect on the operation of the
Facility; and

v. Administer equipment and parts warranty claims procedure(s).

(b) As part of the Operation Services, BGA shall:
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(c)

(d)

1l.

Provide Facility operational inspection services as requested by the
Owner;

Initiate the review of, recommendations for, and procurement of
spare parts for the Facility, subject to the approval of the Owner;

Take such action as may be reasonably necessary to respond
appropriately to, and to mitigate, emergency situations which
involve the safety of persons or the security of property and that
interfere with the normal operation of the Facility, follow
established procedures for a safe and orderly shutdown of the
Facility in the event of an emergency, and notify the Owner's
Representative immediately of any such emergency situations.

As part of Additional Services, BGA shall:

1.

Provide chilled water capacity enhancement and/or piping connection
services; and

Any other services that would require an adjustment, either temporary or
permanent, to BGA’s operation or maintenance of the Facility.

In addition, BGA shall:

111.

1v.

Promptly after the execution hereof, appoint an operator’s
representative having full authority to bind BGA;

Provide qualified and capable operation, management and staff
personnel for the provision of the Services;

Implement all required personnel, managerial, maintenance,
operational, dispatch, environmental, safety, plant accounting,
inventory, procurement, security, and other procedures and

. programs necessary for Facility operation, including administrative

procedures particular to the Services provided hereunder; and

Perform such other activities as may be mutually agreed upon in
writing between the parties from time to time.

Changes to the Facility. BGA shall not make any material changes to the Facility,

other than necessary Maintenance (including Unscheduled Maintenance), or any changes
in the exterior appearance of the Facility without the prior written approval of the Owner.
Any repairs to the Facility necessary for the Maintenance and/or Unscheduled
Maintenance that (a) incur an expense under $5,001.00, including the allowed 10%
markup for BGA, or (b) incur an expense of more than $5,000.00, and previously

187

197



authorized in writing by the Owner and effected by BGA hereuﬁder, shall be at the
expense of Owner.

2.3 Scope of Authority. BGA shall not, without the prior written consent of Owner,

do or, to the extent the same 1s within its control, permit to occur or to continue, any of

the following:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

()

)

(k)

mitiate any lawsuit by the Owner or intentionally and expressly
compromise any claim or lawsuit brought by or against the Owner;

create, incur or assume any lien, security interest or encumbrance upon the
Facility;

sell, lease, pledge, mortgage, assign, transfer or otherwise dispose of any
of Owner’s now owned or hereafter acquired assets or interests,

make any expenditure of, or otherwise use, any funds of Owner (including
the making of any loans or advances to any person) except as part of the
Budget;

directly commit Owner to be or to become directly or contingently
responsible or liable for obligations of any other person, by assumption,
guarantee, endorsement or otherwise;

enter into, execute, amend, revise or terminate any Chilled Water
Agreement or any other contract on behalf of the Owner;

waive any breach by any party under any Chilled Water Agreement or any
other contract of the Owner;

remove or replace any vendor of goods or services to the Owner;

commence Or cause any person to commence any bankruptcy,
reorganization, arrangement, insolvency, or receivership proceeding under
applicable Law on behalf of the Owner;

retain, on behalf of and for the account of the Owner (i) legal counsel or
(11) accounting firms or auditors; or

make any Tax election or change any method of accounting of the Owner.

2.4  Qualifications. BGA represents and warrants that it has: (1) examined this
Agreement thoroughly and become familiar with the terms; (i1) full experience and
proper qualifications to perform its Services; and (iii) carefully reviewed, or shall review,
all Chilled Water Agreements, documents, plans, drawings and other information that it
deems necessary regarding the Facility and its performance of the Services.
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ARTICLE 3 - RESPONSIBILITIES OF THE OWNER

3.1 The Owner shall be responsible for providing BGA with unlimited access to
copies of all manuals, drawings, information, and documents required for BGA to
perform the Services, and for making such business and strategy decisions as may be
required from time to time in connection with the Operation and Maintenance of the
Facility.

ARTICLE 4. - COMPENSATION

4.1 Compensation for Services. In exchange for performing the Services hereunder,
Owner shall pay BGA a flat fee of Thirty-Seven Thousand Seven Hundred Seventy-
Three Dollars ($37,773.00) per month (“Monthly Fee”), prorated for any partial month.
Each monthly payment of the Monthly Fee shall be due in advance and payable by
Owner to BGA on the first of each month. This Monthly Fee shall cover all matenals,
consumables, parts, supplies, replacements, travel charges, subcontracted services and
insurance required for BGA to provide the Services, except for Additional Services, as
more fully described in Part V of Schedule A attached hereto.

4.2 Compensation for Additional Services. Compensation for Additional Services
shall be BGA’s costs plus an agreed upon markup, dependent on the type of Additional
Service, as mutually agreed to by BGA and the Owner. BGA shall invoice Owner for
Additional Services on a monthly basis, for Additional Services completed in the prior
month, or as otherwise agreed to by BGA and the Owner.

43 Compensation for Unscheduled Maintenance. For all Unscheduled Maintenance,
as previously defined, BGA shall pass all charges relating to labor and materials onto
Owner at cost plus 10%. BGA shall provide Owner with an invoice for any Unscheduled
Maintenance, with appropriate backup, which shall be due and payable by Owner to
BGA within 20 calendar days from the date of the invoice.

4.4 Reimbursables. For all payments made by BGA to vendors listed in Schedule B,
BGA shall pass all such charges relating to these vendors onto Owner at cost, with no
markup, which shall be due and payable by Owner to BGA within 20 calendar days from
the date of a properly submitted invoice with supportmg documentation showing the
payments were made by BGA. -

4.5 Interest on Overdue Amounts. If Owner fails to make timely payments of any
amount due hereunder, interest on such amount shall accrue in accordance with the
Florida Prompt Payment Act.

4.6 Taxes and Other Fees. BGA and Owner shall be responsible, respectively, for
payment of all income taxes incumbent upon each of them. Owner shall be responsible
for all other taxes, fees, payments, assessments, permits, licenses and approvals from any
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and all public/governmental and private entities resulting from the ownership and
operation of the Facility.

ARTICLE 5 - TERM

5.1.  Term. This Agreement shall become effective upon the Commencement Date
and, unless subject to prior termination as provided elsewhere, shall remain in full force
and effect for a period of two (2) years from the Commencement Date (“Term”).
Thereafter, this Agreement shall extend automatically for one (1) additional year until or
unless either party gives at least sixty (60) days’ written notice to the other of its intention
to terminate this Agreement (“Extension Term”).

ARTICLE 6 — [RESERVED]

ARTICLE 7 - TERMINATION

7.1 Owner’s Right to Terminate for Default. Owner shall have the right, upon written
notice to BGA ("Default Termination Notice"), to terminate this Agreement upon the
happening of any of the following events, which termination shall be effective upon
receipt of the Default Termination Notice:

(a) BGA becomes insolvent or files or has filed against it a petition for
bankruptcy, reorganization, composition or compromise for protection of
creditors, or a similar proceeding, and BGA fails to take prompt action to cure
said insolvency or to vacate or stay such proceeding within thirty (30) days of
receipt of Owner’s written preliminary notice of intent to terminate identifying the
basis therefor.

(b) BGA is in default of any of its material obligations hereunder, and has
failed to cure the default within thirty (30) days of receipt of notice thereof
(“Preliminary Default Notice”). In the event the default cannot be reasonably
cured within thirty (30) days of receipt of the Preliminary Default Notice
(excluding the obligation to pay money when due), BGA shall submit to Owner,
within five (5) days of receipt of said Preliminary Default Notice, a plan to cure,
and shall commence to effect the cure and thereafter diligently pursue the cure,
which cure shall be completed within sixty (60) days of receipt of such
Preliminary Default Notice.
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7.2 Owner’s Right to Terminate for Convenience. Owner shall have the right, upon
written notice to BGA ("Convenience Termination Notice"), to terminate this Agreement
for Owner’s convenience, which termination shall be effective sixty (60) days from the
receipt of the Convenience Termination Notice.

7.3 BGA’s Obligations Upon Tenmination. Upon receipt of a Default Termination
Notice or Convenience Termination Notice, BGA shall take the following actions as of
the date specified in said notice, unless the Termination Notice requires otherwise:

(a) BGA shall convey to Owner the policies, procedures, manuals, records, and
equipment belonging to Owner or generated or purchased by BGA for use in
connection with the Facility;

(b) Reasonably cooperate with Owner and the new operator to ensure a smooth
transition of the Services, such that there is a minimal impact to the operation and
maintenance of the Facility;

(¢) Place no further orders or enter into any subcontracts for matenals,
equipment, or services, other than as may be approved in writing by Owner;

(d) BGA shall, at Owner's request and at Owner's expense, reasonably assist
Owner in preparing an-inventory of all equipment, fuel, and supplies in use or in
storage at the Facility and move from the Site all such equipment, supplies, and
rubbish as Owner may reasonably request.

7.4 BGA's Termination for Certain Defaults. If Owner is in default of any of its
obligations involving the payment of money hereunder and has failed to cure such default
within fifteen (15) days of receiving written notice of the default from BGA (except in
the case of amounts disputed in good faith by Owner), BGA shall have the right to
terminate this Agreement.

7.5 BGA’s Right to Terminate for Convenience. BGA shall have the right, upon
written notice to Owner ("Convenience Termination Notice"), to terminate this
Agreement for BGA’s convenience, which termination shall be effective sixty (60) days
from the receipt of the Convenience Termination Notice.

7.6 Transition Services. Upon termination or expiration of the Agreement for any
reason, and at the request of the Owner, any purchaser of the Facility, or any successor to
or assignee of the Owner (other than BGA), BGA shall continue to operate and maintain
the Facility. BGA shall continue to fulfill all of its obligations hereunder until such new
operator assumes the duties of BGA hereunder; provided, however, that BGA shall not be
required to continue to perform its obligations hereunder for a period in excess of sixty
(60) days after the selection of such new operator. During any such transition period,
BGA shall be reimbursed for its reasonable out-of-pocket costs incurred including the
cost of training or double coverages of operating shifts or non-shift positions as well as
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all other fees and payments due under Article 4 hereof.

7.7 Right to Take Over. Upon written notice to BGA, Owner shall have the right
from time to time during the term hereof to take over and provide for itself any or all of
the Services otherwise provided hereunder. BGA agrees to cooperate with any such
action by the Owner and to vacate the Facility from time to time upon request. During
any such period of take-over, so long as this Agreement remains in effect and BGA is not
in default hereunder, BGA shall continue to earn the Monthly Fee.

ARTICLE &8 — [Reserved]

ARTICLE 9 INDEMNIFICATION

9.1 Indemnification By BGA. Notwithstanding any other provision herein to the
contrary, BGA expressly agrees, in the event that claims are made against Owner or
either becomes a party in a lawsuit, to defend, indemnify and hold harmless Owner and
its respective affiliates, officers, directors, agents, servants, employees, successors and
assigns of and from any and all claims:

(a) for personal injury (including bodily injury and mental injury), death or
property damage (including damage to the property of Owner and
environmentally-related claims caused by BGA) and any other losses, damages,
taxes, fines, penalties, charges or expenses, including reasonable attorneys' fees
and costs incurred in connection with the defense of such claims, to the extent
such arise or are alleged to have arisen out of, or in connection with, or by reason
of BGA's performance or non-performance of the Services under this Agreement;

(b) for fines or penalties (including reasonable attorneys' fees and costs
incurred in connection with the defense of such fines or penalties) payable to any
governmental authority arising out of BGA’s failure to comply with any Laws,
including without limitation Laws pertaining to health, safety or the environment
in connection with the performance of this Services under this Agreement; or

(©) for the breach of any representation, warranty or covenant of this
Agreement.

ARTICLE 10 - INSURANCE

10.1 BGA’s Insurance. BGA shall secure and maintain (or cause to be secured and
maintained) during the term of this Agreement, the following insurance:
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(a)

(b)

(c)

(d)

(e)

()

Worker’s Compensation insurance in the amounts and types required by
Chapter 440, Flornda Statutes or other applicable Law.

Emplbyer’s Liability, with minimum limits as follows:
(1) Bodily Injury by Accident - U.S. $1,000,000 per accident;
(11) Bodily Injury by Disease - U.S. $1,000,000 policy limit.

Automobile Liability in an amount required by Law and not less than a
"combined single limit" coverage for bodily injury and property damage
limit of One Million Dollars (U.S. $1,000,000) per accident, In
comprehensive form and covering hired, owned and non-owned vehicles.
Such insurance shall name Owner as an additional insured.

Owner shall be named as additional insured in all of the foregoing policies
(except for any workers’ compensation), including the policies of any
subcontractor or agent of BGA performing Services hereunder, with
respect to lability arising out of the Services being performed under this
Agreement. Such insurance shall be primary coverage afforded the
additional insured and shall contain a cross-liability or severability of
interest clause. BGA hereby waives and shall cause its subcontractors and
suppliers and their insurers to waive all rights of subrogation against
Owner in the event of any covered loss under the policies.

The requirements contained herein as to types and limits, as well as
Owner’s approval of insurance coverage to be maintained by BGA (or any
of BGA’s subcontractors), are not intended to and shall not in any manner
limit or qualify the liabilities and obligations assumed by BGA under this
Agreement. BGA shall be solely responsible for any unpaid premium or
breach of warranty by BGA. BGA shall permit any authorized
representative of Owner to examine BGA’s original insurance policies,
should Owner so request. Should BGA (or any of BGA’s subcontractors)
at any time neglect or refuse to provide the insurance required herein, or
should such insurance be canceled, without watving any other rights or
remedies which Owner may have under the circumstances, Owner shall
have the right to purchase such insurance and the cost thereof shall be
deducted from monies due BGA. Failure to provide insurance In
accordance with this clause shall constitute a material breach of this
Agreement.

BGA shall not commence Services under this Agreement until the Owner
has been furnished a certificate from BGA's insurance carrier, certifying
that policies of insurance providing coverage, as listed above, have been
issued to the BGA and are in force, and until the certificate has been
examined and approved by Owner. The certificates of insurance shall
clearly evidence that BGA’s insurance policies contain the minimum
limits of coverage and special provisions prescribed in this Article of the
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Agreement. In addition, the certificate shall state that the insurance carrier
will give the Company thirty (30) days' prior written notice of any
cancellation of, termination of or change in coverage of these policies.
Additionally, the following statement, in substance, shall be quoted in full
on the certificate: "It is further expressly certified that the General
Liability Policy includes contractual coverage to the full limits of the
policy for all bodily injury and property damage liability assumed by BGA
under Article 9 of this Agreement.”

ARTICLE i1 - FORCE MAJEURE

11.1  Effects of Force Majeure. If either party hereto should be delayed in or prevented
from performing or carrying out any of the agreements, covenants, and obligations made
by and imposed upon said party by this Agreement, by reason of or through Force
Majeure, then and in such case or cases, the affected party shall be excused, to the extent
it has been affected by such Force Majeure, without cost or liability to the other for
failure or delay in performance of any obligation set forth in this Agreement except the
obligation to pay money when due and any obligation of either party that arose before the
Force Majeure event, and in the event of a delay, all times of performance shall be
extended by a period equal to the time lost solely by reason of such delay; provided,
however, that the affected party shall use due and practicable diligence to remove the
cause or causes thereof; and provided, further, that neither party nor its contractors shall
be required by the foregoing provisions to settle a labor action, legal action or
administrative proceeding except when, 1n its sole discretion, such a settlement seems
advisable. The term of this Agreement shall not be extended by the duration of any
events of Force Majeure. In the event of a Force Majeure that extends beyond a period of
thirty (30) continuous days, the non-affected party may terminate this Agreement by
written notice to the other party hereto.

11.2. Required Notice . The party affected by such Force Majeure event shall notify
the other party in writing of the occurrence of the event including a description of the
event as soon as practicable but no later than three (3) days from the date the affected
party becomes aware of the Force Majeure event. Within five (5) days of the date on
which performance was suspended, the party that is prevented from performing its
obligations under this Agreement because of a Force Majeure event shall give written
detailed notice to the other party with respect to its plan to cure the situation and shall
begin to perform the repairs or take the reasonable measures necessary in order to cure its
inability to perform its obligations. If despite its acting with reasonable diligence the
affected party continues to be unable to formulate a corrective plan within the five (5)
day period, said party shall submit its corrective plan as soon as reasonably possible, but
in no instance later than ten (10) days following the date on which the Force Majeure
occurred. 4
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ARTICLE 12 - DISPUTES

12.1  Waiver of Jury Trial. EACH PARTY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN
RESPECT OF ANY SUIT, ACTION, CLAIM OR PROCEEDING RELATING TO
THIS AGREEMENT.

12.2 Submission to Jurisdiction; Service of Process. With respect to any suit, action or
proceedings relating to this Agreement ("Proceedings™), each party irrevocably:

(a) submits to the exclusive jurisdiction of the courts of the State of Florida
and the County of Miami-Dade; and

(b) waives any objection which it may have at any time to the laying of venue
of any Proceedings brought in any such court, waives any claim that such Proceedings
have been brought in an inconvenient forum and further waives the right to object, with
respect to such Proceedings, that such court does not have any jurisdiction over such

party.

12.3 Continuing Obligations. Regardless of the nature of the dispute between the
parties, BGA agrees to continue to perform the Services during the course of any
proceeding for resolution of a dispute (other than a dispute respecting an event of Force
Majeure regarding which BGA has given notice to Owner), and Owner agrees to continue
to make payments to BGA of all amounts which are due and owing to BGA and which
are not disputed in good faith by Owner.

ARTICLE 13 - OWNER’S REPRESENTATIVE

13.1  Promptly upon execution hereof, Owner shall appoint and designate in writing to
BGA a person ("Owner's Representative") authorized to act on behalf of Owner under
this Agreement. Until such designation is received by BGA, the individual who signs
this Agreement on behalf of the Owner shall be deemed to be the Owner's
Representative.

ARTICLE 14 - ASSIGNMENT AND SUBCONTRACTING

14.1  Assignment. Neither party shall assign this Agreement or its duties, rights or
obligations hereunder without the prior written consent of the non-assigning party;
provided, however, that the Owner may assign its rights hereunder as security for the
financing of the Facility. Any other attempted assignment by the Owner or BGA,
whether by operation of law or otherwise, shall be void.

14.2  Subcontracting. BGA shall have the right to subcontract with third parties its
obligations hereunder, provided such subcontracting is conducted in accordance with
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BGA's ordinary business practice. BGA shall ensure that all subcontracts are expressly
assignable to the Owner and its permitted successors and assigns in the event of the
termination of BGA under this Agreement.

ARTICLE 15 - COMPLIANCE WITH LAWS

15.1 In the performance of this Agreement, BGA shall comply with all applicable Laws
as in effect from time to time, and shall comply with any and all Permits required of BGA
to operate the Facility.

15.2 In the performance of this Agreement, Owner shall be responsible for compliance
with all applicable Laws as in effect from time to time, and shall comply with and pay for
all Permits required as the owner of the Facility.

ARTICLE 16 - NOTICE

16.1  All notices required or provided for in this Agreement shall be in writing and shall
be delivered by hand or sent by telefacsimile or by overnight courier service, addressed to
the parties at the addresses or numbers listed below; provided, however, that such
addresses may be changed from time to time by written notice given by one party to the
other. Notices shall be deemed effective when hand delivered or otherwise received.

If to BGA:

BGA, Inc.

3101 W. Dr. MLK Jr. Blvd., Suite 110
Tampa, Florida 33607

Attention: Michael Gibson

Fax: (813)375-3400

With a copy to:
Paul Mapelli
General Counsel

100 Summit Lake Drive, Fourth Floor Valhalla, NY 10595-1336
Fax: (914) 686-1413

[f to the Owner:
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With a copy to:

ARTICLE 17 - MISCELLANEOUS

17.1 Independent Contractor. BGA shall at all times be deemed an independent
contractor and none of its employees or the employees of its subcontractors shall be
considered employees of the Owner under the meaning or application of the Law,
including any federal or state unemployment or insurance laws or Workers'
Compensation laws, or otherwise. Nothing in this Agreement shall be construed as
creating a partnership, joint venture, corporation or entity taxable as a corporation
between Owner and BGA. BGA assumes all Tiabilities or obligations imposed by any
one or more of such laws with respect to employees of BGA in the performance of this
Agreement. Without Owner's prior written consent, BGA shall not have any authority to
assume or create any obligation, expressed or implied, on behalf of Owner.

17.2  Inspections. The Owner and the Owner's designees shall have full right of access
to the Facility at all times. BGA agrees to cooperate with inspections of the Facility,
upon reasonable notice, by the Owner and their designated representatives, provided such
cooperation does not materially interfere with BGA’s safe and timely performance of
obligations under this Agreement.

17.3  Books and Records. The Owner and the Owner's designees shall have the right to
inspect and audit BGA's books and records relating to the Facility and BGA's
performance of its obligations under this Agreement during normal business hours and
upon reasonable request. BGA shall retain all such information for a minimum of three
(3) years, or for such longer period as the Owner may, in writing, reasonably request.

17.4  Visitors. Visitors invited for a tour of the Facility by BGA shall be allowed
access only with the express approval of the Owner and provided that such visits do not
materially interfere with BGA's safe and timely performance of obligations under this
Agreement. Visitors invited for a tour of the Facility by Owner shall be allowed access
provided that the Owner gives adequate notice to BGA and that such visits do not
materially interfere with BGA's safe and timely performance of its obligations under this
Agreement. Any party hereto inviting visitors for a tour of a Facility shall advise said
visitors of the site regulations applicable to visitors and secure agreement by each visitor
to comply with same.

197

éo’?



17.5 Consequential Damages. In no event shall either party be liable, whether in
contract, tort, negligence, strict liability or otherwise for any special, indirect, incidental
or consequential damages of any nature arising at any time from any cause arising out of
or relating to this Agreement whatsoever, except as provided in Section 9.1 hereof.

17.6  Severability. The invalidity, in whole or in part, of any of the foregoing articles,
sections or paragraphs of this Agreement shall not affect the validity of the remainder .of
such articles, sections or paragraphs.

17.7 Entire Agreement. This Agreement together with Schedule A contains the
complete agreement between the Owner and BGA with respect to the matters contained
herein and supersedes all other agreements, whether written or oral, with respect to the
matters contained herein.

17.8 Amendment. No modification, amendment, or other change to this Agreement
shall be binding on any party unless consented to in writing by the Owner's and BGA's
authorized representatives.

17.9 Interpretation. This Agreement shall be interpreted and construed according to
the laws of the State of Florida as applied to contracts made and to be performed wholly
within such state.

17.10 Waiver. Unless otherwise specifically provided by the terms of this Agreement,
failure by either party to exercise any of its rights under this Agreement shall not
constitute a waiver of such rights. Neither party shall be deemed to have waived any
right resulting from any failure to perform by the other unless it has made such waiver
specifically in writing.

17.11 Counterparts. This Agreement may be executed in one or more counterparts each
of which shall be deemed an original and all of which shall be deemed one and the same
Agreement.

17.12 Captions and Headings. Captions and headings in this Agreement are for ease of
reference only and are not intended to, nor shall they define, limit or interpret the
substantive provisions of this Agreement.

17.13 Survival. Notwithstanding the expiration or earlier termination of this Agreement
pursuant to Article 6, the obligations of each party hereto to the other under this
Agreement on the date of such expiration or termination, including any obligation to
indemnify the other party under this Agreement, shall survive such expiration or
termination.
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IN WITNESS THEREQOF the parties have executed this Agreement, in duplicate,
effective as of the date first written above. :

MIAMI-DADE COUNTY GOVERNMENT

BGA, INC.

Title:
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Schedule A

Operation Work Inclusions

Daily plant operation with on-site Plant Operator; Monday through Friday 7:30
a.m. to 4:00 p.m.
o Maintain and modify equipment operating schedules via the energy
management system.
o Change Lead/Lag rotation schedule for chillers & pumps on a scheduled
basis.
o Maintain daily operational & maintenance logs for all major pieces of
equipment.
Providing plant operation and monitoring for American Airlines Arena scheduled
events with on-site Plant Operator as required in Chilled Water Services
Agreement:
Providing 24-hour remote monitoring of the plant operation, including at a
minimum:
o Weeknights — Two 15-minute intervals, once at changeover and once
before retiring to bed.
o Weekends-15-minute intervals approximately every 4-hours during
waking hours.
For all Alarm responses:
o Plant Operator will carry a pager at all times and will respond to all
critical alarms.

=  ALARMS-Any time the pager receives an alarm from the plant
control system, an attempt will be made to connect to the plant
control system (via dial-up) and attempt to remedy the situation
remotely. If and when the situation is returned to normal, that person
will contact the General Manager (via cell phone) to communicate
the cause of the alarm and the corrective measures taken.

*  EMERGENCIES-Should there be a situation when an alarm cannot
be mitigated remotely, then the Plant Operator shall immediately
proceed to the facility and attempt to resolve the problem. If the
Plant Operator is unable to correct the problem on his/her own, then
that person will contact the General Manager (via cell phone) to
communicate the cause of the alarm and the proposed corrective
measures. The General Manger will then contact the Owner for
notice to proceed with repairs, in the event the Owner cannot be
reached and the repairs are such that they are required to return the
plant to normal operation, they will be provided under Section 4.2.

Daily/weekly logging of water chemistry as direct by Chem-Treat or successor.
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11. Maintenance Work Inclusions

Cooling tower cleaning twice per year per manufacturer’s published
recommendations.
Routine lawn maintenance including trash removal.
Routine plant and office housekeeping.
Providing those materials required by the preventive maintenance and
housekeeping activities included with this agreement. This includes materials
such as replacement air filters, cleaners, bearing grease, crankcase oils gasket
material, etc.
Maintenance and/or minor repair labor that can be accomplished by Plant
Operator during normal working hours without supplemental labor:
o Greasing of motor bearings for equipment other than chillers and towers.
o Changing of belts and oils for equipment other than chillers and towers
o Changing filters for equipment other than chillers and towers
o Minor piping, plumbing and/or electrical service
o Painting equipment to maintain appearance
Maintenance services associated with the chillers and towers shall be performed
throughy a combined effort by both the Plant Operator and through a service
contract with Johnson Controls Inc. or their successor. Service responsibility,
scope and frequency shall be as shown in the detailed spreadsheet included at the
end of the section. Eddy current testing shall be performed if the vibrational
analysis testing indicates a need to perform. Eddy current testing costs are not
included with this agreement.
Water treatment services via subcontract with ChemTreat Inc. or their successor.
Service responsibility, scope and frequency shall be as shown in detailed
spreadsheet included at the end of this section.
Maintenance services via subcontract with Industrial Electrical Testing Inc. or
their successor on the 480 and 4160V electrical systems. Service responsibility,
scope and frequncy shall be as shown in detailed spreadsheet included at the end
of this section.
Outside contractor services as required for annual maintenance on Emergency
Generator per manufacturer’s published recommendations (Sun Power Diesel).
Monthly trash removal via local service.

I11. Administrative Work Inclusions

Monthly chilled water meter reading and recording.

Preparation and distribution of monthly invoices o customers for chilled water
services.

Responses to customer billing concerns, questions, problems, etc.

Monthly review meetings of financials with Owner.

Annually preparing billing rate adjustments per terms and conditions of Chilled
Water Services Agreements with Customers, for Owner’s review and approval.
Budgetary projections as required for Owner’s accounting purposes.
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IV.  Administrative Work Exclusions

e Payments from customer for invoiced amounts will be collected and deposited by
Owner, as directed by Owner’s Representative, with Owner’s Representative
reporting such collections and deposits to BGA’s Representative on a bi-monthty
basis.

e BGA shall not be responsible for responding to customer billing concerns,
questions, problems, etc., unless directed to provide assistance from Owner’s
Representative.

e Any other Administrative Services not specified in Section III above.

V.  Additional Services
e Engineering and/or construction management services to accomplish any chilled
water capacity enhancement and/or piping connection services.
e Any other services that would require an adjustment, either temporary or
permanent, to BGA’s operation or maintenance of the facility.

¢ operation or maintenance of the facility.
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MAINTENANCE RESPONSIBILITIES FOR YORK YK CHILLERS

PROCEDURE

DAILY

WEEKLY

MONTHLY

QUARTERLY

YEARLY

OTHER

Record operating conditions on Log Form {(BGA}

X

Check oil levels {(BGA)

X

Check oil return system operation {BGA}

Check operation of molor starter {BGA}

x

Check sump heater & thermostat operation {BGA}

Test refrigerant monitor {BGA}

Check 3-phase voltage & current balance {BGA}

Verify proper operation /setting/calibration of safety
controls {JCi)

Verify condenser and evaporator waler flows {BGA}

Check refrigerant charge, ieak check/repair feaks
{JCH)

Check and tighten all electricai connections {JCi}

Megohm motor windings {JCH)

Replace oil filter and oil return filter/driers {3CH}

Perform oil analysis on compressor lube oil {JC1)

|_Perform refrigeration analysis {JCH}

Perform vibration analysis {JCl}

Clean and inspect tube sheets {JCi}

XXX X [ X X |X

Lubricate motor {JCi}

1800 hrs of operation

MAINTENANCE RESPON

SIBILITIES FOR YORK YS C

HILLERS

PROCEDURE

DAILY

WEEKLY

MONTHLY

QUARTERLY

YEARLY

OTHER

Record operating pressures & temperatures {BGA}

X

Check oil and refrigerant levels {BGA)

X

Check operation of oil heater {BGA}

Check 3-phase voltage and current balance {JCH

Leak check and repair leaks {JCi}

Calibrate safety controls {JCi}

x

Check slide valve operation and calibrate slide valve
potentiometer {JCI}

Lubricate motor bearings & clean motor {JCi}

1800 hrs of operation

Mechanically brush condenser tubes {JCi}

Megohm miotor {JCH}

Perform refrigeration analysis {JCI}

Perform oil analysis on compressor lube oil (JC?)

XX X X X |X

Remove condenser water boxes & inspect tube sheets
{JChy

=

Replace filters/driers {JCH

Replace oil filters(s) {JC1}

X

Verify evaporator and condenser water flow rates vs
design conditions {JCH}

X

Perform vibration analysis {JC1}

X

MAINTENANCE RESPONSIBILITIES FOR COOLING TOWERS

PROCEDURE

DAILY

WEEKLY

MONTHLY

BI-
QUARTERLY

YEARLY

OTHER

General :Inspect each cooling tower cell for general
operation and condition {BGA}

X

Geareducer Drive : Inspect and tighten all fasteners
including plug {BGA}

Check for oil leaks {BGA] (repair leaks as necessary)
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Check oil level {BGA} (add oil as necessary) X

Change oil {JCI} X
Inspect vent cap to ensure it is open & unplugged

{BGAj X

Check driveshaft or coupling bushing/flex elements
for unusual wear {JCi}

Inspect & tighten driveshaft of coupling fasteners {JCi}

Inspect driveshaft coupling alignment {JCi) X
SEMI-
PROCEDURE DAILY WEEKLY MONTHLY QUARTERLY ANNUAL OTHER
Record Operating conditions {BGA} X
Evaluation of chemical applications and feed
equipmeni (CHEMTREAT)} X
Microbiological study for all ireated systems
{CHEMTREAT) X
Corrosion coupon studies {CHEMTREAT} X
Deposit analyses {CHEMTREAT} As needed
Metallurgical analyses (CHEMTREAT) As needed
Equipment inspections {CHEMTREAT} As needed
Technical Training {CHEMTREAT} As needed
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MAINTENANCE RESPONSIBILITIES FOR ELECTRICAL SYSTEMS

cs

bles {600V max)

Inspect bolted electrical connections {iET}

{inspect for physical damage or overheating {IET} Yearly
Verify tightness of bolted electrical connections {IET) Yearly
Perform thermal graphic scan {IET} Yearly
Perform resistance measurements through bolted connections with low resistance ohm meter {IET} Yearly
Perform insulation resistance tests on each conductor with respect to ground and adjacent conductors with applied Yearly
pptential of 500V lZ?C for 300V rated cable, and 1000V DC for 600V rated cable {IET}
Gabl Yearly
inspect exposed sections of cables for physical damage and/or overheating (IET} Yearly
inspect terminations and splices for evidence of overheating and/or corona {IET} Yearly
Inspect boited electrical connections for high resistance {IET) Yearly
Perform thermographic scan {iET}) Yearly
Verify tightness of bolted electrical connections {IET) Yearly
Verify that visible cable bends meet or exceed ICEA and/or manufactures minimum allowable bending radius (IET) Yearly
Perform resistance measurements through bolted connections with low resistance ohm meter (IET) Yearly
Perform an insulation resistance test utilizing a megohmmeter with a voltage output of at least 2500 volts for one Yearly
| minute €T
Circui kers and Fuses (200 d Vearly
Inspect physical and mechanical condition {IET} Yearly
QOperate tripping mechanism {IET} Yearly
Clean out breaker housing {IET) Yearly
Inspect connections and operating mechanism and lubricate (}ET} Yearly
Check all wrip settings (}ET} Yearly
Perform secondary injection tests (480V breakers) {IET) Yearly
Perform ground fault protection tests {iET) Yearly
Perform fuse and contact resistance tests (using 15% variance as a guideline) (IET) Yearly
Perform thermographic scan of termination lugs IET) Yearly
Provide “As found” and "As left” tests (IET} Yearly
shibe S Yearly
Perform cleaning of swilchboard internals {iET} Yearly
inspect physical. electrical, and mechanical condition (iET} Yearly
inspect bolted electricat connections {IET} Yearly
Perform ground resistance tests ({ET} Yearly J
Perform insulation resistance tests {IET} Yearly “
Confirm correct operation (IET} Yearly
Perform thermographic scan of switchboard bus, and connections {{ET} Yearly
Performw‘resistance test of swilchboard bus {(IET) Yearly
£ ! Yearly -
Inspect physical and mechanical condition {{ET} Yearly
Elean, lube and exercise mechanical parts (iET} Yearly
Inspect anchorage and alignment {{ET} Yearly
Provide "As found” and “As left” tests (IET} Yearly
Inspect/correct blade alignment {{ET} Yearly
contact resi .. Yearly
( ) 1L Yearly
inspect physical and mechanical condition {IET} Yearly
inspect anchorage {IET) Yearly
Inspect/test ground fault relays (IET} Yearly
Perform ground resistance tests (iET} Yearly
Inspect components for damage and errors {iE£7} Yearly
Provide “As found” and “As left" tests (IET) Yearly
Clean all connections and GF units {iET} Yearly
Yearly
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Verify correct operation of all functions {IET}

Yearly

Exercise all moving parts {{ET}

Verif pidgup d time delay {iET} Yearly
T A SfO ‘ Yearly
Inspect physical and mechanical condition {(1E¥} Yearly
Inspect anchorage, alignment and grounding (IET) Yearly
inspect bolted electrical connections (IET} Yearly
Perform insulation resistance measurements {I£7}) Yearly
Clean out equipment (1ET} Yearly
Perform thermographic scan {(IET} Yearly
| Voltage measurements f6T) Yearly
Motor € Mot wters (low voltage) Vearly
Inspect physical and mechanical condition {iET) Yearly
Inspect anchorage, alignment and grounding (1IET) Yearly
inspect bolted electrical connections {IET} Yearly
Provide “As found” {prior to cleaning) and "As left” tests {(IET) Yearly
Lubricate all moving parts as required {{ET} Yearly
| Perform resistance measurements thru bolted connections {(IET) Yearly
. . Yearly

IVIUL > Yearly
Inspect physical and mechanical condition (JET} Yearly
Inspect anchorage, alignment and grounding (IET} Yearly
Provide “As found" (prior to cleaning) and "As left” tests ({ET} Yearly
Clean unit {IET) Yearly
Inspect electrical connections for high resistance {IET} Yearly
| Verify correct barrier and shutter installation and operation {IET}) Yearly
Exercise all components and verify correct operation {IET} Yearly
Perform contact resistance tests {(iET} Yearly
Lubricate as required {iET} Yearly
Perform resistance measurements thru bolted connections {{ET) Yearly
Test control power transformers {IET} Yearly
Measure resistance on power fuses (ET} Yearly
VFD,S Yearly
inspect physical and mechanical condition {IET} Yearly
Inspect anchorage, alignment and grounding (ET) Yearly
Provide *As found” and "As left” tests (IET} Yearly
Clean unit {iET) Yearly
Perform resistance measurements thru bolted connections {(iET) Yearly
Perform continuity tests on bonding conductors (ET) Yearly
Perform operational tests by initiating controf devices {IET}) Yearly
Yearly

Ins'pe(:{ physical and mechanical condition {IET) Yearly
Inspect ancherage, alignment and grounding ($£7) Yearly
Inspect bolted electrical connections {IET} ] Yearly
Provide “As found” {prior to cleaning) and “As left” tests {IET) Yearly
Lubricate all moving paris as required {IET) Yearly
Perform resistance measurements thru bolted connections (IET) Yearly
Test ATS functionality by simulaling loss of normal power{iE T} Yearly
Yearly
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SCHEDULE B
Approved Vendor List for Reimbursables to BGA
(as may be modified from time-to-time)

Bellsouth — phone service to the plant, including modem, with long distance to be added
Central Locating Service Ltd. — underground pipe locating services
Florida State Fire and Security — Alarm monitoring

Verizon Wireless Messaging Services — Pager Service for three pagers connected to the
plant server

Sunshine State One Call of Florida, Inc. — State-run database for underground utilities
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