MIAMI-DADE

Memorandum s

Date: July 2, 2013

To: Honorable Chairwoman Rebeca Sosa Agenda Ttem No. 8(H)(3)
and Members, Board of County Commissioners

From: Carlos A. Gimenez .
Mayor O, G b

Subject: Approval o£ZAme oY Amended  and Restated lease Agreement between
Miami-Dade County and Westrec Equities, Inc. for the Dry Stack Boat Storage
Operation at Haulover Marine Center in Haulover Park

Recommendation

Tt is recommended that the Miami-Dade County Board of County Commissioners (Board) adopt the
attached resolution authotizing execution of an amendment to the lease agreement (Aftachment A)
between Miami-Dade County (Lessor) and Westtec Equities, Inc,, (Lessee) for the dry rack boat
storage operation at Haulover Marine Center in Haulover Park. :

Seope
Haulover Park is located at 10801 Collins Avenue, in Commission District 4, Commissioner Sally A.

Heyman,

Fiscal Impact/Funding Source

Under the current agreoment, the Lessee’s rent payment to the County is $10,500 per month. The rent
payment to the County is scheduled to increase to $25,000 per month, minimum, no later than April
30, 2015, This amendment extends the start date of the rent increase to April 30, 2016 or the date the
boat storage facility is completed, whichever comes first,

Track Record/Monitor ' _

The Lessee has operated, managed, and maintained Haulover Marine Center through a lease
agreement since May 1995 and has provided a level of service to the County and its customers that
meets or exceeds the requirements of the agreement. The remittance of monthly fees has been
consistent and timely, and there have been few if any complaints documented to marina staff or
administration officials. This lease agreement will be monitored and managed by the Parks, Recreation
and Open Spaces Department’s (PROS) Contract Manager Jon Seatman.

Background
PROS is curtently developing new planning strategies to enhance current and future development at

selected PROS facilities. Haulover Park and the Bill Bird Marina have been identified as property with
the greatest potential for both short and long term development, This development includes many
diverse amenities that will enhance the public’s use of and access to both Jand and water-based
recreational activities that will provide economic stability for the operations of the entire park.

The Lessee’s operation at Haulover Marine Center currently provides for 265 dry rack boat storage
spaces, bait, tackle and fuel dock operations, towboat and boat rental setvices, and a small restaurant.
On July 8, 2010, the Board passed Resolution No. R-702-10, the Amended and Restated Lease
Agreement (Attachment B) between Miami-Dade County and Westrec Equities, Inc. allowing for the
development of a new dry rack boat storage facility and extending the lease agreement for an
additional 25 years, The amended and restated lease agreement authorized by R-702-10 and signed by
all parties in August 5, 2010, is listed as Attachment C. Subsequently, PROS and the Lessce began
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and Members, Board of County Commissioners
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reviewing the conceptual plans, including the parking configuration. A series of working meetings
were held to review the layout of the proposed facilities. ‘An important objective throughout this
process was to maintain the same number of parking spaces for beach patrons, provide parking for the
Lessee’s operation, and provide accessible parking.

Due to heightened community interest in Haulover Park’s General Plan, PROS held seven public
meetings from September 2011 to August 2012 with concerned community groups and a publicly
noticed town hall meeting on August 20, 2012 to vet concepts and gather community input, ensuring
extensive due diligence, Subsequently, additional opportunities for public input to review the General
Plan took place at the Site Plan Review Committee on September 27, 2012, and it was recommended
for approval. On November 15, 2012, the Shorcline Committee reviewed the General Plan and the
proposed rack dry storage facility and recommended approval of both. Thereafter, on December 4,
2012, the Board approved the Revised General Plan for Haulover Park under resolution R-997-12.
Attachment I outlines PROS’ efforts at public outreach leading up to the December 4, 2012 Board
approval,

Given the additional time to ensure due diligence and address public input from community
stakeholders, both parties have agreed to an Amendment to the Amended and Restated Lease
Agreement which would provide the Lessee up to one additional year to complete the necessary
permitting and development processes. The start date of and new payment date is similarly and equally
adjusted. Those timeframes are listed in the Amendment to Amended and Restated Lease in detail.

Attachments

sa M. Martinez, Sefior Advisor
Office of the Mayor




TO: Honorable Chairwoman, Rebeca Sosa - DATE: July 2, 2013
and Members, Board of County Commissioners

FROM: ?Aﬁvas% SUBJECT: Agendaltem Ne. 8(H)(3)

County Aftorney

Please note any items checked.

“3.Day Rale” for commitiees applieable if xaised
6 weeks required hetween fivst yeading and public hearing

4weeks notification to municipal officials required priox to public
hearing

Decreases revenues ol fnereases expendifures without balaneing budget
Budget required
Statemont of fiseal impact requixed

Ordinance eveating a new beard requires detailed County Mayor’s
report for public hearing

No commiitee yeview

Applicable Jegislation requires more than a majority vote e, 2/3’s
3/s , Hnanfmous ) to approve

Carrent information regarding funding source, fudex code and available
Dalance, and available capacity (if debt is contemplated) vequired -



Approved : Mavor Agenda Item No. 8(H)(3)
Veto 7-2-13

QOverride

RESOLUTION NO.

RESOLUTION APPROVING AMENDMENT TO AMENDED
AND RESTATED LEASE AGREEMENT BETWEEN MIAMI-
DADE COUNTY AND WESTREC EQUITIES, INC., FOR THE
DRY BOAT STORAGE FACILITIES AT HAULOVER PARK
MARINE CENTER IN HAULOVER PARK

WHEREAS, this Board desires to accomplish the purpose outlined in the accompanying
memorandum, a copy of which is incorporated herein by reference,

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA, that this Board approves the
Amendment to the Amended and Restated Lease Agreement between Miami-Dade County
(“Lessor”) and Westrec Equities, Inc., (“Lessee™) for the dry boat storage operation at Haulover
Marine Center in Haulover Park, in substantially the form attached hereto and made part hereof
as Attachment A; and authorizes the County Mayor or County Mayor’s designee to execute the
amendment to the agreement for and on behalf of Miami-Dade County and to exercise any and
all rights conferred thereip.

The foregoing resolution was offered by Commissioner ' ,
who moved its adoption. The motion was seconded by Commissioner

and upon being put to a vote, the vote was as follows:

Rebeca Sosa, Chairwoman

Lynda Bell, Vice Chair
Bruno A. Barreiro Esteban L. Bovo, Jr.
Jose "Pepe" Diaz Audrey M. Edmonson
Sally A. Heyman Barbara J. Jordan
Jean Monestime Dennis C. Moss
Sen. Javier D. Souto Kavier L. Suarez

Juan C. Zapata
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The Chairperson thereupon declared the resolution duly passed and adopted this 2™ day
of July, 2013. This resolution shall become effective ten (10) days after the date of its adoption
unless vetoed by the Mayor, and if vetoed, shall become effective only upon an override by this

Board.

MIAMI-DADE COUNTY, FLORIDA
BY ITS BOARD OF
COUNTY COMMISSIONERS

HARVEY RUVIN, CLERK

By:

Deputy Clerk

Approved by County Attorney as
to form and legal sufficiency.

Miguel A. Gonzalez




ATTACHMENT A

_ AMENDMENT TO
AMENDED AND RESTATED LEASE AGREEMENT

THIS AMENDMENT TO AMENDED AND RESTATED LEASE AGREEMENY
(the "Amendment”) is made and entered into as of the Amendment Effective Date by and
between MIAMI-DADE COUNTY (the “County” or the "Lessor") and WESTREC EQUITIES,
INC. (the “Lessee”), each of which may also be referred to as a "Party,” and which may be
referred to collectively as the “Parties.” For purposes of this Amendment, the " Amendment
Fffective Date" shall be the date upon which the last of the Parties has execuied this
Amendment, following all applicable approvals. Capitalized terms which are not separately
defined herein shalfl have the meanings ascribed to ther in the Lease.

RECITALS

WHEREAS, Lessar and Lessee entered in to that certain Amended and Restated Lease
Agreement (the "Lease”) with an effective date of August 5, 2010, with respect fo certain
portions of Haulover Beach Park a/k/a Haulover Fishing Pier a/kfa Bill Bird Marina (the
“Park’™); and .

WHERFEAS, certain events have occurred and conditions arisen which were not
contemplated by the Parties when the Lease was executed (the "Unforeseen Conditions™); and

WHEREAS, the Parties desire to amend fhe Lease as a result of the Unforeseen
Conditions, on terms and conditions as set forth herein.

NOW, THEREFORE, for and in consideration of the mutual promises set forth herein,
the adequacy of which is hereby accepted and acknowledged by the parties, - the Lessor and
Lessee agree that the foregoing recitals are correct, and further agree as follows:

" 1. The definition of Rent Change Date [set forth in Section 2.1(a) of the Lease] is
revised to be the earlier of () the April 30, 2016, and (ii) the Bamn Completion Date.

2. Section 2.6 of the Lease is revised such that Lessee shall deliver the additional
portion of the Security Deposit on or before April 30, 2016. '

3. Section 3.1(a) of the I.ease is revised such that the date set forth in the 7% and 10™
lines of said section is extended by one year to April 30, 2016; and the date set forth on the last
line of said section is extended by one year to April 30, 2017. :

4, Section 3.4 of the Léase- is revised such that the date set forth in‘the 5% fine of
said section is extended by one year to April 30, 2016.

o 5. Sectiom 13.1(c) of the Lease is revised such that the dates set forth in the 2’“1,‘ 4™,
5% and 7% Yines 'of said section are extended by one year to 2016, 2017, 2017 and 2018,
respectively.

MIAMI 317996772 78746/32001




6. The Parties acknowledge and agree that Lessee has provided Lessor with a new
Survey of the Additional Premises, and that such new Survey (a copy of which is attached
hereto) has replaced Exhibit A-3. '

7. Lessor acknowledges and agrees that it has reviewed and approved the
Conceptual Plans. Sections I(C) and (D) of the Construction Rider are revised such that, in the
event that Lescor does pot deliver Comments to the Preliminary Plans and/or the Final Plans
within sixty (60) days of Lessor's receipt of same, Lessor shall be deemed to have approved the
Preliminary Plans and/or the Final Plans, as appropriate.

8. Tn all other respects the Lease remains unmodified and in full force and effect.

N WITNESS WHEREOF, Lessor and Lessee have caused their appropriate officials to
execute this Amendment as of the Amendment Effective Date. :

LESSOR
ATTEST: Harvey Ruvin MIAMI-DADE COUNTY,
Clerk of the Board FLORIDA BY ITS BOARD OF
COUNTY COMMISSIONERS
By: By
Deputy Clerk ‘ Carlos A, Gimenez
County Mayor
Date: : Date:

Approved by County Attorney as to form and legal sufficiency.

- ant -

LESSEE'S SIGNATURE PAGE FOLLOWS

MIAMI 3179967.2 T8746/32001



WITNESSES:

/i
Witpess Signature

Cuth A Black

Witness Printed Name

D@ML@ Z@Mﬁ%ﬁz/

Witness Signature

Debbie /(@mwoﬁ ’le

Witness Prinied Name

MIAMI 3179967.2 78746/32001

LESSEX,

WESTREC EQUITIES, INC.

A

Namé: Jefftey K. Bllis
Title: Vice President

(seal)

Date:
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OERLCTAL FILE COPY ATTACHMENT B _

CLEBE OF THE HOARD
F COUNTE COMMISSICHERS iaeoe
MEAD DADE DOUNTY, FLERID  Memorandum TR

v

sman Dennis C. Moss
and Membe u 4 of County Commissioners

From: George M Resolution No. R-702-10

Subject: Amended and Restated Lease Agreement with Westrec Equities, inc. for Development ofa
New Dry Boat Storage Fagifity at Bill Bird Marina at Haulover Park and for addifional 25 Year
Extension '

PR

This item was amended at the July 8, 2010 Board of County Commissioners meeting to add
requirements of Section 255.20, Fla. Statutes to the Lease Agreement. ‘ '

This item was amended at the June 7, 2010 Recreation, Cutture and Tourism Committee meetin
to add_the words underlined in Paragra h 3.1 and move Section 12.4(d) in it
Section 13.4 of the Amended and Restated Lease Agreement. '

Recommendation

i Is recommended that the Board approve the Amended and Restated Lease Agreement (“Lease")

petween Westrec Equities, InG. ("Westrec“) and Miami-Dade County, in order to provide for the
development of a new pboat storage facility at Bill Bird Marina, new andfor renovated bait and tackle
facilities, improvements and renovations to the existing boat basin, and a new parking lot at Haulover
Park and to extend the term of the Lease for an additional twenty-five {25) years, such that the Lease

* ghall expire on April 30, 2040,

Scope
Bill Bird Marina is iocated at the northern end of Haulover Park at 10800 Collins Avenus, Miami Beach. It

is open fo al residents and visitors of Miami-Dade Gounty. The proposed agreement is expected to have
a County-wide impact.

Fiscal Impact/Funding Source

The direct fiscal impact fo the County relating to this proposed agreement will be the positive revenue
guaranteed through the Amended and Restated Lease Agreement's, Minimum Annual Guarantee (MAG)
and projected percentage of gross sales. The MAG amount over ihe term of the lease will be
424,600,000 with projected percentage of gross payments of $8,450,000 for & projected positive fiscal
impact to the County of $30,050,000. Additionalty, Westrec will invest a minimum of $11,400,000 in the
construction of a flrst class boat storage fachity. No County funds will he used in the construction refated

1o this leasea, -

Track Record/NMonitor

Westrec has operated, managed and malntained the dry hoat siorage operation and South Point bait and
tackle store since May of 4995, Westrec has provided @ 1ovel of service 1o the County and to the
customers that meets of exceeds the requirements of the current agreement. The remittance of monthly
fees has been consistent and timely. Additionally, Westrec has an outstanding track record of providing
exceptional customer service and satisfaction. Westrac Marina Management currently operates over 26
marina facilities In seven (7) states managing over 12,000 wet and dry storage spaces. .

10
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The new Agreement will continue to be monitored and managed by Jon Seaman, Miami-Dade Park and
Recreation Department (MDPRY), Contract Manager.

Background ,
On July 19, 1988, an agreement (Attachment 1) was executed with Gold Coast Racks, Inc. for

development and operation of a dry boat siorage facility at Haulover Park. On May 1, 1995 the
agreement {Attachment 2) was assigned to Westrec who has successfully operated the dry boat storage
facility since that time. The dry boat storage facility currently provides for 268 dry rack boat storage
spaces and includes bait and tackle and fuel dock operations, towboat services, operation of boat rental
services and a snack bar.

Miami-Dade Park and Recreation Department (MDPR), working with the Department of Environmental
Resource Management (DERM), has identified a location compat;ble with the Manatee Protection Plan
for additional boat storage spaces to accommodate the growing boating industry and {o offset the loss of
dockage space resulting from commercial development of watetfront properties previously serving the
boating community. Haulover Marina is cited in the Manatee Protection Plan as a facility recommended
for increased boat storage fadilities. Consequently, a Development of Regional Impact study is not
required for this project,

The current lease with Westrec for the existing dry boat storage facility, including all .optfons to renew,
ends April 2015 and does not provide for cap:tahzatson of a large capital investment in refurbishing or
rebuilding the facility. This new Lease requires Westrec to invest nq less than $11,400,000 to construct
capital improvements at Haulover Park to include a 508-slip (243 additional slips), fully enclosed dry
storage facility in the area north of the existing open rack system as well as renovation of the existing
South Point bait and tackle stare, demolish and replace former dry rack storage facility, remove existing
underground fuel tanks and replace entire area with a new paved parking lot. When construction is
complete, the Marine Center fuel dock will be eliminated and the Point Store and fuel dock will be fully
renovated. Additionally the new boat storage facility will be able to accommodate larger boats as the
average length and beam width and weight of boats increases due to improvements in lift technology and
storage space design.

Upon the compistion of construction and beginning no later than May 1, 2015, the guaranteed minimum
annual rent paid by Westrec to the County will increase from $65,000 per year to $300,000 for year 1,
$400,000 for year 2, $500,000 for year 3, $600,000 for year 4, $650,000 for year 5, $700,000 for year 6,
$750,000 for year 7, $800,000 for year 8, $900,000 for year 9, and $1 million per year in years 10-25.
Additionally, for years 1-12, starting in 2015, Westrec shall pay the County the. greater of the minimum
annual rent or 18% of gross revenues.

Lease Year | Minimum Annual Guarantee (MAG) | Projected Percentage Of Gross (18%])
2015 $300,000 $570,695
2016 $400,000 $584,692
2017 $500,000 $655,980
2018 $600,000 $672,380
2019 $650,000 $692,551
2020 $700,000 $713,328
2021 $750,000 _ $734,728
2022 $800,000 $756,759
2023 $900,000 $775,689
2024 $1,000,000 $798,959
2025 $1,000,000 $822,928
2026 $1,000,000 $847,616
2027 - 2040 | $1,000,000 MAG Only

11
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With the ocapital investment of $11,400,000, combined with the guaranteed minimum annual rent
payments through year twelve (12), the present valle of the project is $21,000,000 and the discount rate
used for this calculation was 5%. State Statue (F.S. 125.35) aliows for the extension of a lease for an
additional term not to exceed 25 years, provided that the improved value of the lease has an appraised
value in excess of $20 million. The estimated revenue to the County is in excess of $21,000,000.00 over
the twenty-five year term,

The proposed lease terms were vetted by the Lambert Advisory Group, inc. a firm specializing in marina
cost recovery analysis and economic feasibility related to marina faciiity development. The Lambert
Advisory Group strongly cohcurred with staff that the payment terms and correlating capital development
in the proposed lease will equate to revenues to the County. that significantly exceed similar agreements
with other municipalities in this region.

This new facility will accommodate boats that are bigger, longer, wider and heavier, keeping up with
trends in the industry. The facility will also increase the capacity to an additional 243 new boat storage
spaces. In addition to the increased capacity of the facility, the relocation of the boat barn will allow for
the opening of three (3) additional boat ramps available fo the boating public and an increase in boat
trailer parking at the marina, Upon completion, Wastrec will demolish, upgrade and refurbish the current
dry rack storage leased area and pave it to provide additional vehicle and trailer parking areas and that
property shall revert back o the County. This will further facilitate the development of a new traffic plan
for the park. Westrec has also agreed to upgrade and renovate its existing bait and tackle store at the
southern end of the park.

This Agreement is in the best interest of Miami-Dade County and revenues resulting from this agreement
will benefit the entire County.

Attachments

Assistant Cour§y Manager

12




MEMORANDUM

(Revised)
TO: Honorabie Chairman Dennis C. Moss DATE: July 8, 2010
and Members, Board of County Commissioners
FROM.:

County Altomey

‘ ' o Ameﬁded
R. A, Cuevas, Ir. C.\ Q SUBJECT: Agenda Jter No. 8(1) (1)(0)

Please note any items checked.

R
[
[E—————
—_—
premma——
RS
— et .
S
bk et
e

“3.Day Rule” for committees applicable if raised
6 weeks required between first reading and publichearing

4 weeks notification to municipal officials required prior to public
hearing ' )

Decreases revenies or increases expenditures without balancing budget

Budget required

. Statement of fiscal impact required - - .

QOrdinance creating a new board requires detailed Counfy Manager’s
report for public hearing

No comiuittee review

- Applicable Jegislation requires more than a majority vote (i.e. 2/3's )
3/5's , upanimous ) to approve '

Current information regarding funding source, index code and available
balance, and available capacity (if debtis contemplated) required.
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Amended

Approved Mayor Agenda item No. a{M) (1)(C)
Veto 7~8-10
Qverride

RESOLUTION NO. R-702-10

RESOLUTION APPROVING THE AMENDED AND RESTATED
L EASE AGREEMENT BETWEEN WESTREC EQUITIES, INC.
AND MIAMI-DADE COUNTY PURSUANT TO SECTION
125.35(1)(B)2, FLORIDA STATUTES: AND AUTHORIZING
THE COUNTY MAYOR OR MAYOR'S DESIGNEE TO
EXECUTE THE AMENDED AND RESTATED LEASE
AGREEMENT AND TO EXERCISE ANY AND ALL RIGHTS
CONFERRED THEREIN

VWHEREAS, this Board desires to accomplish the purpose outlined in fhe accompanying
meimorandum, a copy of which is incorporated herein by reference,

NOW, THEREFORE BE IT RESOLVED gY THE BOARD OF COUNTY
COMMISSIONERS OF MIANMI-DADE COUNTY, FLORIDA, that:

Section 1. This Board finds that the improved value of the lease, under the terms of
the Amended and Resiated Lease Agreement between the County and Westrec Equities, Inc.,
(“Agreement’) in substantially the form attached hereto, Is valued at over $20,000,000.

Section 2. This Board, pursuant to Section 125.35(1)(b)2, approves the Agreement,
in substantially the form attached hereto, including the twenty-five (25) year extension on the
term of the original lease, and authorizes the County Mayor or Mayor's designee 10 execute
such Agreement on behalf of the County and to exerclse any afid all other rights conferred
therein.

The foregoing resolution was offered by Commissioner Sally A. Heyman , who

moved its adoption. The motlon was seconded by Commissionet Joe A. Martinez , and

upon being putioa vote, the vote was a8 follows:

14




amended
Agenda item No. g(m) (1)(C)

page No. 2

Dennis C. Moss, Chairman absent
Jose “Pepe" Diaz, Vice-Chairman absent

Bruno A. Barrelro aye Audrey M. Edmonson absent
Carlos A. Gimenez ~ &¥€ Sally A. Heyman aye
Barbara J. Jordan aye Joe A. Mattinez aye
Dorrin D. Rolle aye Natacha Seijas aye
Katy Sorenson - absent Rebeca Sosa aye

Sen, Javier D. Souto  2¥€

The Chairman thereupon declared the cesolution duly passed and adopted this 8" day of
July, 2010. This resolution shall become effective ten (10) days after the date of its adoption
unless vetoed by the Mayor, and I vetoed, shall become effective only upon an override by this

Board.’

MIAMI-DADE COUNTY, FLORIDA
BY ITS BOARD OF COUNTY
COMMISSIONERS

HARVEY RUVIN, CLERK

sy, DIANE COLLINS

Deputy Clerk

Approved by the Gounty Attor ey AS
to form and legal sufficiency

Monica Rizo
Hugo Benitez

15




AMENDED AND RESTATED LEASE AGREEMENT

Between

MIAMI-DADE COUNTY, as Lessor
and

WESTREC EQUITIES, INC., as Lessee

MIAMI 218164532181 6454 7874632001
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AMENDED AND RESTATED LEASE AGREEMENT

THIS AMENDED AND RESTATED LEASE AGREEMENT (the "] ease” or the
“Agreement”) i made and entered into as of the Effective Date by and between MIAMI-DADE
COUNTY (the «Clounty” or the "] essor™) and WESTREC BQUITIES, NG, (the “Tessee’),
each of which may also bereferred to as 2 "party," and which may be referred to collectively as
the “Parties.” For purposes of this Lease, the vE ffective Date" shall be ihe date upon which the
last of the Patties has executed this Lease, following all applicable approvals.

RECITALS

Al

WHEREAS, the County entered into an original lease agreement with Gold Coast Racks,
Inc. (“Gold Coast™) for an initial petiod of ten (10) years, with one (1) five (5) year renewal
option, for the development and operation at Haulover Beach Park a/k/a Havlover Fishing Pier
a/kfa Bill Bird Mazina (the “Park”) of a boat storage facility, bait and tackle facility (the
“Pacilities™), fuel sales and related services, pursuant to public bidding and awarded by County

Resolution No R-1051-88, July 19, 1988 (the “Original Lease™); and

WHEREAS, the Original Leasc was amended by Addendum on November 21, 1989,
pursuant 1o Resolution No R.1393-89, to permit assignment by Gold Coast to Haulover Resort
Mating, Inc. (“HRMIY) and fo allow a one time Jeaschold mortgage; and '

WHEREAS, the Original Lease was farther amended to include the bait and tackle and
fuel facilities on the southerly end of the Park (such additional facilities being included hereafter
in the definition of «Facilities,” along with all other ateas and improvements falling under the
definition of “Facilities” found in the Lease), and increased rent by $1,500.00 and granted a
waiver of that rent for 36 monihs in exchange for a donation to the County on September 25,
1990, pursnant {0 Resolution No R-1029-90; and

WHUEREAS, the Orlginal Lease was further amended on October 1, 1991, pursuant to
Resolution No R-1110-01, to apply the remaining rent waiver against current outstanding
arrearages; and o .

WHEREAS, HRMS filed for protection under Section 1121(2) of Title 11, United States’
Code (the “Bankruptey Code”) on January 17, 1994 and offered a plan of reorganization (the
“Plan of Reorganization”) which was acoepted by the Bankraptey Cousty and : _

WHEREAS, Lessee Westrec Equities, Inc. assumed ownership of the assets of HRMI as
part of the Plan of Reorganization; and

WEHEREAS, in furtherance of the Plan of Reorganization, the County and Lessee
Westrec Equities, Inc. entered info that certain Assignment and Amendment of [Original] Lease
dated May 1, 1995 {pursuant 0 Resolution No R-409-95), purspant to which the Lease was
assigned fo Lessee, and the term of the Lease was restarted for an initial period of ten (10} years,
with two (2) five (5) year renewal options (each 2 «“Renewal Option”), for a total period of
twenty (20) years, expiring (if both renewals were exercised) on April 30, 2015, for the operation
of the boat storage and ancillary Facilities (the term “Original Lease” henceforth being deemed
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to include all of the sbove-described amendments; and all capitalized terms used herein which
are not sepatately defined having the mesnings given to them in the Original Lease); and

WHEREAS, the County and Lessce desire further 0 amend and testate the Original
Lease in it§ entirety pursuant to this Agreement 10 altow major capital renovation and expansion
of the dry boat storage facility [by building a new Boat Barn (defined below), which will include
new bait and tackle facilities], renovate the existing bait ;a_nﬁ tmckle store (located at the South
end of the Park), and to renovate the boat 1aunch basin (all of which are or will become part of
the Facilities); and ‘

WHEREAS, this Amended and Restated Lease Agreement is being made pursuant to
Florida Statutes, Section 125.35(1)(bX2); which aliows for the modification or extension of an
existing lease of real property for an additional term not to exceed 25 years, where the improved
value of the lease has an appraised value in excess of $20,000,000.00; and

" WHEREAS, Lessce has exercised the first and second Reﬁ;wal Options, thereby
extending the term of the Lease (the "Current Term") from May 1, 2005 to April 30, 2015; and

WHEREAS, Lessee has agreed fo and does hereby accept with all its terms ‘and
conditions this Amended and Restated Lease Agreement.

NOW, THEREFORE, for and in consideration of the muiual benefits, coyenants, rights
and obligations contained in this Amended and Restated Lease Agreement, the adeguacy of
which is hereby accepted and acknowledged by the parties, the County and Lessee Wesirec
Equities, Inc. agree +hat the foregoing recitals are correct, and further agree as follows:

ARTICLE 1

DEMISE AND TERM

1.1  The Premises. Lessor hereby leases 10 Lessee, énd Lessee hereby leases and
accepts from Lessor, the real pmpr_a;ty described in Exhibit «A-1” (the “Point”), Exhibit “A-27
" (the “Qriginal Premises” ), and Exhibit “A-3” (the « A dditional Premises,” and together with
the Point and the Original Premises, the "Premises” or the "y eased Premises”), together with all
improvements (“Improvements”) now or hereafier Jocated on such real property and the use

rights described in Sections 1.2 and 1.3 below.

(=) | The Parties recognize and agree that it is their intention that certain
Improvements be made to the Additional Premises, following which the QOriginal Premises will
be returned to the County (all as set forth below), and the terms premises” and "Leased
Premises” will from that point forward only include the Point and the Additional Premises.
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(b)y  Lessee shall (to the extent not already done) cause a survey o surveys to
be done of the various portions of the Teased Premises {each @ "Survey"). Aﬂer‘ any Sutvey is
compieted and accepted by Lessee (including any revision of a previously performed and
delivered Survey), Lessee shalt provide a copy of such Survey to the County Park and i{ecreation
Department (the "Department”), and _follow_ing the Department’s approval of the Survey, the
Survey shall be substituted for Exhibits A-1, A-2, and/ox A-3, and thereafter be deemed patt of
this Lease.

12 Exclusive Use Richts. Dusing the term of this Lease, and subject to the other
provisions of this section, Lessee shall -have an exclusive right (i) to use the seawalls, docks,
whatfs and like improvements which are adjacent fo the Teased Premises, as well as the boat
basin (the "Boat Basin”) serving such Leased Premises (which will be shown in greater detail on
the Survey), and (if) to provide certain services within the Park, to wit: boat dry storage, fuel
sales, and retail sales of bait, tackle and similar boating and fishing supplies (but expressly

excluding sales of food and beverages, for which Lessee shall only have non-exclugive rights).

137 Non-Exclusive Use Rights. During the term of this Lease, and subject to the . |
other provisions of this section; essee shall have a pon-exclusive right to offer any other service
or sell any item directly related to the operation of ihe Tacilities, including but not fimited to
sales of food and beverages and (subject to Department approval) to offer other services or selt
any item which can lawfully be offered or sold within the Park, The County can likewise offer
(¢r enter in to an agreement with ajhird party to offer or sell) within the Park any other sefvicé

4

or sell any item which can lawfiilly be offered or sold.

14 Term: Lease Year. The term of the Original Tease (the "Original Term")
commenced in 1988 and would, but for the provisions of this Agreement, terminate on Apiil 30,
2015 (the "Original Termination Date"). Pussuant and subject to the provisions of this
Agreement, the term of the Lease has been extended for the period commencing May 1, 2015
and terminating April 30, 2040 (the "Extension Term," and with the Original Term, the
"Term;" and with April 36, 2040 henceforth being referred to as the »Permination Date™). For
purposes of this 1ease, the phrase "Lease Year" shall refer to each twelve (12) month period
ruming from May 1 through April 30 of the ensuing year.
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15  Additional Services and Space. The County's Park and Recreation Department
(the "Department”), at its discretion (exercised by its Director, who will act for the Department
in all instances required OF permittéd by this Lease), may aflow the Lessee to provide additional
services “an.d/or use additional space adjacent 10 the Leased Premises or elsewhere witﬁin the
Park, upon such terms as the Parties may agreé. Such setvices and/or facilities muy also be
provided by Lessee under @ qub-contract. The terms and conditions, including payment of fees

to the County, of any such, sub-coniract shall be subject to the prior approval of the Department.,
ARTICLE 2
RENE

21  Initial Rent Obligation. During ihe initial portion of the Tarm of this Lease,

Lessee covenants and agpees to pay to Lessor annual yent ("Rent") for each Lease Year, a8

follows:

(a)  Lessee shall, from the Effective Date until the.date (the "Rent Change
Date") which is the eatlier of (i) the Qriginal Termination Date and (i) the "Barn Completion
Date" (defined below), pay Rent 10 the County in an amount equal to the greater of X a
guaranteed monthly reﬁtal payment (the “Injtial Guarantéed Rent”) in the amount due under
the Original Lease (i.e., the sum of $5,500.00 per month), and (Y} 2 percentage of gross Tevenues
genetated by certain of the Facilities m any particular month of the Term (the “lnitial-
_ Percentage Rent”), 10 wit: the combination of (1) ten (10%) percent of gross rack storage fees
collected by Lessee, plus (2) % & boat rental charges received by Lesseo, plus (3) five (5%)
-+ percent of towing charges received by Lessce, plus (4) three (3%) percent of bait and tackle and
fishing and boating supplies sold by Tessee, plus (5) three (3%%) percent of all boat repair charges
collected by Lessee, plus (6) & percentage of all food and beverage. sales made and received by
Lesses (the "F&B Sales Percentage™). The T&B Sales Percentage is three (3%) percent of the
first $3,000.00 of gross sules of food and beverages by Lessee; five (5%) percent of the next
$2.000.00 of gross sales of food and beverages (L.e., gross sales in excess of $3,000.00, up 10
$5,000,00); and seven (7%) percent of gross sales of food and beverages in eXCess of $5,000.00. .

(b) Initial Guaranteed Rent shall be payable in equal monthly installments, in
advance, on the first day of each calendar month. To the extent that Tnitial Percentage Rent is
greater than Initial Guaranteed Rent for any month (such excess being hereafter defined as the
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"Excess Percentage Rent"), the Excess Percentage Rent shall be paid to the County on of before
the 20 day of the month following the month For which the Excess Percentage Rent is dve.

29  Subseguent Rent Obligation, From and after the Rent Change Dats, Lessee

covenants and agrees 10 pay to Lessor armual Rent, as follows:

(a)  lessee shall pay Rent 1o the County in an amount equal to the giéater, of
(X) a guaranteed rental payment (the “Subsequent Cuaranteed Rents” and with Initial
Guaranteed Rent, siroply nGuaranteed Rent’), and (Y) a percentage of gross revenues
generated bY certain of the Facilities in any particular month of the Term (the “Subsequent

Percentage Rent;” and with Initial Percentage Rent, simply 'P ercentage Rent").

(b).  Subsequent Guaranteed Rent shall be $300,000.00 per year, commenting
on the first day of the first month. following {he Rent Change Date, and through the first full
Lease Yeat of the Fxtension Term (.., if the Rent Change Date is on a date other than the first
day of the first Lease Year of the Extension Term). From and after the first Lease Year of the
Bxtension Term, am:mal Subsequent Guaranteed Rent ¢hall be paid according to the following

schedule:

Year 2: T $400,000.00;

" Year 3: $500,000.00;
Year 4; $600,000.00;
Year 5: $650,000.00;
Year 6 $700,000.00;
Year 7: $750,000.00;
Year §: 7 jSSU0,000.UG;
Year &: $500,000.60; )
Years 10 ~12 $1,000,000.GE},

. (c) Subsequent Percentage Rent shall be a percentage of gross revenueé
geneated by certain of the Pacilities in any particular month of the Term; 10 wit: the combination
of (1} eighte;en (18%) percent of gross rack StOTage fees collected bf,r Lessee, plus (2) four (4)%
percent of gross retail sales by Lessee for all items other than fuel (e, boat rental charges,

towing charges, bait and tackle and fishing and boating supplies, boat repair charges, and food

and beverage saies).

(&) Subsequent Guaranteed Rent chall be payable in equal monthly

installments, in advance, on the first day of each calendat month. To the extent that Subsequent
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Percentage Rent is greater than Subsequent Guaranteed Rent for any month (such excess falling
within the definition of "Excess Percentage Rent"), the Excess Petcentage Rent shall be paid to
fhe County on or before the 20% day of the month following the month for which the Excess

Percentage Rent is due.

2.3 " Rent After Year 12 of the Extension Term, Commencing on the first day of the
13™ Lease Year of the Pxtension Texm, (1) Tessee covenants and agrees to pay ¥ Tessor anmual
Guaranteed Rent in an amount equal 0 $1,000,000.00; and (i) Lesses shall have no further

obligation to pay Percentage Rent,

24 Additional Provisions Regarding Rent.

@ I addition. to and concurrently with ecach monthly rental payment made
under this Lease, Lessee shall pay to Lessor all applicable qales and use faxes payable with
respect to said Rent. Sales and use tax shall be payable to the County, which in turn will remit
same, less quthorized handling deductions 1o the State. Said tax is applicable to Guaranice Rent

and Percentage Rent payments, unless otherwise determined by the State of Florida.

(b)  Rent shall be payable in the form of checks made payable 10 the "Miami-
Dade County Board of County Commissioners” delivered 1o Lessor ¢/o Park and Recreation
Department, Finance Management Division, 9% Floor, 275 NW. 2% Avenue, Miami, FL 33128,

or at such other address as 1 essor may specity in writing from time t0 time.

(¢)  For purposes of this Lease, the terms "gross sales,” "gross receipts” and

N

similat terms shall mean a1l monies paid to or considerations of determinable yalue received by

‘ Lessee from any source whatever, generated by or in connection with its operation upon the
Premises other than sales of fuel; provided, however, that such terms shall not include (i) soms
collected for sales tax of Jiquor tax or similar taxes (to be semitted to the Florida Department of
Revenue), (i) any other taxes imposed by law which are separately stated to and paid by
customer and directly payable by the Lessee 10 8 taxing authotity, (iii) sales refunds, (v)
specifically authorized (by the Depattment) discounts, or (v) gratuities remitted to employees of

1 essee.
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(@ Any payment of Rent not made. when due chall bear inferest at the
statutory rate per annui then in effect in the State of Florida (the "Default Rate™) from the date
* of Payment Default Notice until paid. '

23 Statements, Lessee shall furnish to Lessor statements of its computation of
Percentage Rent {v;’hich shall include a breakdown of gross receipts by majot category)
concurrently with each payment of Excess Percentage Rent (or if no such payment is made, on of
before the date such Lxcess Percentage Rent payrrient would have been due, had their been
Excess Petcentage Rent, 0 wit: the 20™ of the month). Lessee shall keep full and accuraie
secords of account, books and other pertinent data of gross receipts and such books and records
shall be kept for a period of at least five (5) years afier the close'of cach calendar year. The
receipt by Lessor of any statement of a1y payment' of Rent for any period shall not bind it as 10

the correctness of the statement of the payment.

76  Security Deposit Within thirty (30) days of the Effective Date, Lessee shatl

deliver to Lessor an amount aqual to three (3) months of Initial Guaranteed Rent, to wit: the sum
of $16,500.00, LESS any security deposit currently held by Lessor, fo SeCUrc Lessee's
performance of Lessee's obligations under this Lease, On or before April 30, 2015 (unless the
Barn Completion Date ghall have earlier ocourred), Lessee shalt deliver to Lessor an additional
$58,500.GO, bringing the total amount held to $75,000.00 (such amount(s) hereinafter being
ceferred to as "Secarity Deposit"), to which the following terms and conditions shall apply:
Within thirty (30) days after the Barn Completion Date Lessor, shall refund $58,500.00 of the
Security Deposit to essee. There;ter, if Lessee performs all of Le‘ssee.'s obligations hereunder,
" gaid Security Deposit, of $0 much thereof as has not thereto been applied by Lessor, shall be
retarned o Lessee at the end of the Term hereof, The Secuity Deposit held by Lessor shall not
bear interest, and Lessor shall not be required to retirn to Lesses any sum as jnterest, in addition
to any portion of the Security Deposit which Lessor is obligated to return pursuant o this
ﬁaragraph. Additionally, if Lessor draws wpon any portion of the Security Deposit,.Lessee
heteby agrees to restore the security to its origingl amount within seven (7) business days of
receiving notice by the County that the Security Deposit was drawn upon, The Lessee may, in
lieu of & cash Security Deposit, provide Lessor with a performance hond or irrevocable letter of

credit in the same amount (with such bond or letier of credit being conditioned on the full and
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faithful performance of all covenants of this Lease and peing valid, of rencwable, for the entire
Term). '
ARTICLE3

CONSTRUCTION OF IMPROVEMENTS; PROJECT OPERAT_IONS .
the Parties that

31 . Construction of Certé.in Ymprovements. 1t is the intent of
Tessee do certain tepairs and renovations and construct certaiil improvements 10 the Premises
{the nCapital Improvements“), including but not imited o (O constructing a new enclosed boat
storage building (the “Boat Barn”) capable of storing approximately 508 boats, which wiil be

built upon the Additional Premises and which will contain 8 new bait and tackle shop; (D)

improving and renovating the existing Boat Basin to provide & pew launch area for the Boal

Parn: (iii) otber jmprovements and renovations 1o existing Pacilities, inolud‘mg but not limited to
cenovating the existing Tacilities at the Point; and (iv) at Tessot's request imade after the Barn
C_ompletion Date, demolishing and removing the existing dry stack boat storage racks on the

Original Pretnises, completely removing fhe underground fitel storage tanks and associated
ining/dispensers from the Original Premises and roviding 8 cOXY teted Tank Closure and

Asgsessment Report as required by DERM, and the paving and striping of the Original Premises
(all of e jtems st forth in this Subsection 3.1 (iv) hereinafter ceferred to as the "Reclamation”)
for parking puUrposes (collectively, the “I’roject“); such. Reclamation be completed within
- eighteen (18) months of delivery of the Reclamation Notjce (defined below), unless unforeseen
conditions prevent completion_xﬁithin uch time frame (in which case, the‘Reclamatidn will be

completed as SOON 48 reasonably pxacticable) .

(2) ' Lessee shall spend an amount not 1ess than Eleven Miltion Four Hundred
Thousand Dollars ($11,400,000‘0(}) on the Project. Of such gmount, Lessed ghall spend no jess
than Ten Million Dollaxs ($10,00{},000.00) on so-called hard construction costs in conmection
with the Project (including demotition and mitigation). Additionally, Lesse® ghall obtain Permits
for construction of the Boat Barh, and spend such amount (less only the costs allocated for
Reclamation and mitigation and similar effoxts which are expected 10 talce place during the Post-
Constroction Phasé) on or before April 30, 2015; provided, however, that i the event that
notwithstanding Lesseo's commercially reasona\ﬁle efforts (or due 10 foree Thajeure) Lessee 18
smabte to spend at {east that amourt and/or complete construction of the Boat Barn by Aprit 30,
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20135, Lessee shall so advise the County (by deliveting written notice to the County Managet),
and the deadline for such minimal spending and completion of the Boat Baro will be extended

for up to one (1) year; ie., to April 30, 2016.

() The Parties recognize and understand that the Project will require a
mumber of different permits (each 2 "Permit") from various governmental entities (each a
"(%overnmental Entity"), including but not limited to the County, and will generally be
accomplished in three (3) phases (each a "Phase").

7 Gy The Governmental Bntities which may have 10 review and/or
approve and/or issue a Permit in connection with the Project include (A) the Department of
Pyvironmental Resource Management ("DERM") of the County, (B) the Department of
Environmental Protection ("DEP") of ihe State of Florida, (C) the Planning and Zoning
Department of the County (the "Building Department’), (D) the U.S. Ammy Corps of Engineers
(the "USACE"), and (E) the South Florida Water Management District ("SEWMD").

(i) The Phases of the Project include (A) the preparation of general
plans for the Project for gubmission to DERM, the DEP and the USACE, in order to get {heir
approval for the Project, and the preparation of specific plans for the construction of the Boat
Barn for submission 10 Building Depariment (the "Permitting and Design Phase"), (B) the
construction of the Boat Bara and other foprovements (the sOonstruction Phase”), and (C) the
Reclamation of the Original Premises and ongoing-miﬁgaiﬁon and similar efforts required any

Governmental Entity (the vPost-Construciion Phase").

‘ {c) The Construction Phase will e deemed to have been completed when the
Boat Barti s substantially completed and a permanent or temporary certificate of oecupancy Of
certificate of use (as appropriate, a "CO/CU") has been issued for the Boat Bar, guch that
Lessee can COMIDENce utilizing the Boat Barn for its intended pur;:;oses, with the date wpon
which the Constmcﬁen Phase is deemed to have been completed being defined herein as the

"Barn Completion Date.” The Parties acknowledge that the Phases may overlap.

| (@ Al Capital Improvements made as part of the Project shall be deemed to
be and fall within the definition of "Improvements,” as that term is used herein, and title to ajl
such Improvements shall at all times following their completion be deemed to be owned and held
by the County.
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(¢) The Parties further recognize and agree that vntil such time'as Lessee
notifies the County in writing (the "Possession Notice") that it needs t0 obtain and take
possession of the Additional Premises for the purpose of commencing the process of
- constructing the Boat Barn and/or making other required Capital Improvements (the "Pre-
Possession Period”), the County shall retain possession and control of the Additional Premises
and be fully responsible for such Additional Premises and all activities which occur o OF about
she Additional Premises (and to the extent that Lessee may be named as a defendant in any
action arising out of the use o otherwise in connection with the Additional Premises thtough no
fault if its own during such Pra-Pogsession Period, the County will indemnify and hold Lessee
harmless for all costs, damages and expenses sncutred by Lessee, subject to the provigions of
Qection 768.28 Fla. Stat.). Without limiting the foregoing, the County may allow members of
the public. to utjlize the Additional Premises for parking purposes during the Pre-Possession
Period. The County may not, however,' use of permit any use of the Additional Premises which
could or would reasonably be exj)ected to have an adverse jmpact upon ihé Project and/or the
timing of completion of the Capital 'hnprovements, The Possession Notice shall specily a date
" cerfain upon \‘Nhich Tessee shall take possession and congrol of the Additional Premises, andl on
such date (which shall be no less than thirty (30) dafs from the date of guch Possession Notice)
Lessee shéll be entitled to take exclusive possession and control of the Additional Premises.
Without limiting the foregoiﬁg, 1 essec may install fencing and/or take other meas_ureé to insure

that Lessee has exclusive possession and control of the Additional Premises.

@ At any time after ¢he Barn Completion Date, Lessor may notify Lessee
. that Lessor requires that Lessee undertake the Reclamation of the Original Premises (such notice
being defined as the "Reclamation Notice"). Following receipt of the Reclamation Notice
Lessee shall use commercially reasonable effotts to underteke the Reclamation, at Lessee's sole
cost and expense, including but pot limited to () filing and prosecuting of all appropriate
applications for the demolition of the exisiing dry stack boat storage racks on the Qriginal
Premises and the pavieg and striping of the Original Premises 50 that it can be used for parking
purposes, (1D the cost of all applicable Permits for such Reclamatioﬁ, and (iii) the cost of the
Reclamation itself. Unless and until such time as the Reclamation is completed and ﬁppropriate
Governmental Entities have approved same, Lessee ghall remain in possession and control of the

QOriginal Premises and the Improvements located thereon. At such time as the Reclamation. is
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completed and appropriate (yovernmental Entities have approved samie (the "Turnover Date'),
Lessee shall notify Lessor of same. AS of the Turnover Date the Original Premises shall 1o
longer be considered patt of the Leased Premises, and Lessee ghall have No further tights of

obligations in cenﬁection with the Original Premises.

372  General Construction Giapdard. Al Capital Improverments made by Lessee
shall be built in accordance with applicable building codes, and they shall e constructed in good
and workmanlike mannet accordance with all requirements of all depariments, boards,
tureaus, officials and authorities having jurisdiction thereof, and otherwise in accordance With

the Construction Rider attached “hereto as Fxhibit "B All necessaty permits for such |
construction ghall be obtained by T essee at Lessee's sole expanse. No provision of this section

shall timit Tessee's obligations under Article VIIL

33 Arghitect and_Engineer Approvals. The plans and speoiﬁcations for any
Tmprovements shall be prepared by a duly quatified architect and/ot engineer ticensed in the
State of Florida and paid by Lesseo for that purpose. Lessee shall submit all preliminaty plans
and speciﬁcaﬁons for any planned Improvements to the Department for the Department's written
approval prior to the start of any construction, in accoxdance‘with ihe Construction Rider. Such
approval shall not be unreasonably withiheld by Lessor in its capacity as Lessor. Such approval,
if given, shall not constifute an assumpﬁoﬁ by the Lessot of any Hability for the design,
. engineering ot ghractural integrity of the Improvements proposed to be erected BY 1essee. Any
disapproval DY 1.ess0r chall specify in detail the reason for such disapproval. Should Lessot not
give Lossoe written notice of disapproval of preliminary plans. tnd specifications delivered to &
purspant 1 this paragtaph ithin the time frames set forth inthe Construction Rider, Lessor shall

be deemed to have given its approval.

34 Due Diligence. Lessée chall prosecute construction of atl Capital Trprovements
on the Premises 10 completion with due diligence, gubject howevet, to delays caused by force
majeurs. provided, howevel, that in the event that during the Permitting Phase Lessee discovers
an environmental Of gmilar condition: which Lessee reasonably believes will make the Project
economically anfeasible, Lessee may pancel this Lease, effective @s of April 30, 2015 by
providing notice of cancellation 10 Lessor. Should Lessee not cancel the 1ease, Lessee shall be

responsible for all erwixonmental and similar mitigation efforts, at its cost.

30

e maaniLAR Aqg74632001



3.5 Prerequisites {0 the Start of Construciien. No construction shall be

commenced unless the following ghall have first occurred:

(a)  Lessee shall have obtained all necessary Permits for the start of
consiruction.

(b)  Lessee ¢hall have delivered to Lessor satisfactory proof all insurance

required by this Leage has been procured in connection with the construction.

(¢  Lessce shall deliver to each contractor, subcontractor and materialman (of
whom Lessee has knowledge) petforming services or furnishing materials for Jmprovements &
written nqﬁc@ stating that this Lease pravides that the interest of the Lessor in the Leased
Premises shall not be subject to liens for Improvements made by Lessee, and concurrently

T.essee shall furnish a copy of said notice(s) to Lessor.

1.6  Notice of Commencement of Construction. Lessee ghall give Lessor No less

than five. (5) business days' prior written notice before the commencement of any work of
improvement ox, OF delivery of construction materials to, the Premises. Lessor reserves the right
at any time and from fime to time to post and maintain on the Premises or record in the public
recotds a memorandum of lease or such notice of non-responsibility or other notices as may be
necessary to protect Lessor against liability for Hens, as the interest of Iessor in the Leased

Premises shall not be subject to liens for Tmprovements made by Lessec.

37  Qwnership of Jmprovements.

(a)  Duing the term of this Lease, all Improvements existing upon the
" Premises at the Fffective Date of this Lease shall be the property of Lessor, and all
Improvements existing ubon the Premises which are constructed by Lessor oF Tessee after the

Rffective Date shall be the property of 1 esgor from and after the completion of construction.

() Upon such expiration of carlior termination, Lessee shall surrender the
Premises to Lessor free and clear of all liens and encumbrances other than those in offect as of -
the date hereof, current non-delinquent taxes and matters consented to.by Lessor. Provided,
however, and anything contained herein to the contrary notwithstanding, o the event that this
Lease terminates prior to the otiginally contemplated {ermination date as a result of 2

condemnation; the provisions of Section 9.4 shall apply. '
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(¢ Al personal property purchased by Lessee. for use on the Premises shall
semain the property of Lesses regardless of termination of this Leass, free and clear of any lien
1 favor of Lessor, Howeves Lessee shall remove from the Premises all such petsonal property
on or before the Termination Date of this Lease. 1f this Lease shall be terminated for any feason
before its scheduled Termination Date, Lessce shall be deemed to have been given & reasonable

time, not to exceed 60 days, to remove its personai property aftet such early termination.

3.8  Operational Matters.

(8) The Facilities will be required. {o operate seven days a week during those
wours of operation reasonably apptoved by the ‘Dep'artment. gufficient Lessee attepdants will be
available to provide outstanding service. Prlér to beginning operations, the Lessee shall submit a
schedule of intended hours of operatioﬁ to the Department Tor approval. The Departraent may
require & change in hours of operation, if in the reasonable discretion of the Department; such &

change is desirable in providing the best service to the publie.

(o) The Lessee shall conduct its operations in an orderly manner and so ag not
to annoy, disturb or be offensive to customers, patrons, ot others in the immediate vicinity of
such operatioﬁs. The Lessee shall control the conduct, Jemeanor and appearance of its officers,
members, employees, agents and representatives and qustomers and pafrons, and upon
reasonable objection of the Dapartment concerning the conduct, demeanor OF appearance of any
such person, Lessee shall immediately take all necessary Sieps to cotrect the cause of such
ébj ection. Lessee shatl take good cate of said premises, shall use the same in a careful mammer
and shall, at its owi cost and expense, keep, maintain and repair, and upon the expiration of this
Agreement, OF its termination. in amy manner, shall deﬁver said premises 1o the County in not
worse condition than the same was at the commencement of this Agreement, loss by fite or other
casualty and ordinary wear and tear only exceptions. Lessee shall furnish good, prompt end

efficient service, adequate to meet all reasonable demands therefore.

(c) The Lessee ghall hire and assign a full-time qualified, experienced facility
managet (the "Facility Manager") OF management cOmpany for its operations. Said Facility
Manager {or & representative of same, if the Facility Managex is a management company, in
which case the term "Racility Manager” will also apply to the designated representative of the

management company) Wil be physically available during reasonable operating howrs. The
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qualifications of said Facilitﬁ Manager shall be gubmitted to the Department upon request.
During the hours when the Facility Manager (or representative) ig pot on duty ot available, there
shall be 2 designated assistant manager. The Facility Manager and assistant manager shall be
aufhorized .representatives of the Lessee and entitled to act in all matters relating to the day-to-
day operation of the facility hereunder, The Department shall be advised in writing of the names
and phone pumbers of the Facility Manager and assistant managet. The County agrees that

‘Westreo Marina Management is an acceptable Facility Manager.

(d)  Lessee's emplayees in contact with the public shall perform their duties in
an efficient and courteous menner, Failure of an employee to do 50 shall be grounds for the
Department t0 demand his or her removal. All employees, with the exception of the Facility
Menager and. assistant managet, shall.-be gistinctively uniformed of appropriately attired so as to

be distinguishable as the Lessee's employees.

(d) The Lessee agrees that i will obtain priot written approval from the
Department in all of the following matters, which approval shall not be anreasonably withheld or
delayed: (i) use of any type of vending machines, inside or outside of any building within the
Leased Premiscs; (i) changes from originally approved houts of operation, speciﬁcaﬁoﬁs,
business activities, signage, and graphics; (iii) any use of the Coﬁnty‘s, Départment‘s, Park's or
Facility's name. Purther, it is understood by the T.essee that should any of the above items be

disapproved, Lessee may offet alternative solutions.

()  The Lessee shall not conduct any business or getivity not speéiﬁcal‘iy
authorized by this Agreement, unless approved by the Department. It is expressly mnderstood
" and agreed that the Lessee's operations shall not unreasonably inferfere in any manner with the
use of the public area Ot infringe upon the normal method of operations of any other parties
authorized to condact business at the Park. The Lessee agrees that 2 reasonable determination by
the Department will be accepted as final in evaluating its activities which unreasonably infringe

on the rights of others and that Lessee will fully comply with any decisions on this matiet.
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ARTICLE 4
TAXES AND ASSESSMENTS. PERMITS AND LICENSES

41 Payment of QObligations. Lessee shall pay all taxes and other costs lawfully
assessed against it leasehold interest in the Teased Premises, and in copnection with its
operations under this Agreement (coliect'wely, the “Impositions“); provided, however, that
1 essee shall not be Jeemed to be in default of its obligations vnder fhis Agreement for faiime to
pay such Impositions pending the outcome of any legal proceedings instituted to determine the

validity of such taxes and/for othex costs.

42  Payment of Permitting and Licensing Fees. The Lessee shall procute, at the
sole cost of the Lessoe, all permits, licenses and approvals required of Tessee for this operation

and performance ander this Agreement.

ARTICLE 3
‘MAINTENANCE AND REPAIRS; SECURITY: UTILITIES

51  Lessee Required to Mainiain Premises and Improvements. Throughout the
term of this Lease, L.essee, at its sole cost and expense, shall maintain the Teesed Prenises in
good and seryiceable condition and repair, in first class condition, ordinary and reasonable weat
and tear excepted, and in accordance with all applicable 1aws,'nﬂes, ordinances, orders and
regulations of all vaemmental Entitles having jurisdiction over the Leased Premises. Lessee
‘shall prompily and diligently repair, restore, and replace the [mprovements as required to comply

with tis section, except as expressly peimitied to the contrary in writing by the Department.

52  Lessor's Approval. In petforming its obligations under this Article, Lessce shall
 pot undertake aty work of main‘geﬁance, repair of yeconstrction without having received the
priox written approval of 1essot with respect to such work, if Lessee's ceasonable estimate of the
cost of such work i in excess of $250,000.00. Except as otherwise permitted by this Lease,
Tessee shall not materially alter, modity, demol'sh; remove ot replace any Tmprovement,
regardless of cost, without either complying with the provisions of the Construction Rider or
otherwise havﬁg veceived the prior writien approval of Tessor with respect thereto.
Notwithstanding any other provision of this Lease, the prior writien approval of Lessor ghall not

be required in connection with any emergency Work of maintenance, repair Of reconstruction,
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provided that Lessce shall give 10 Lessor notice (which may for emergencies be by telephone) of

any such smergency wotk as soon thereafter as reasonably feasible.

53 Utilitiess Services. [.essee ghall pay all charges for gas, watet, SWer, electricity,

telephone and other utility services used on the Leased Premises.

(a)  Lessee shall maintain all utilities within the Leased Premises including
drains, sewer pipes, Zir conditioning, plumbing and clectrical lines, setvices, outlets, and where

required by the County, meters to monitor utility usage.

(by  Lessee, gt its own expense, will be responsible for connection of existing
water, SEWer, clectric and any other utility within the Leased Premises (the County being
responsible for bringing such utilities to the Leased Premises). Separate metering for electric

will be required, and expense to be paid by Lessee.

(¢) Thelesseo shall, at its sole cost, provide the following services within the -

Leased Premises: (i) janitorial service, (ii) solid waste removal, (iff) pest control, (iv) garbage

and trash collection, and (v) maintain public restrooms within the Leased Premises per approved

plans and specifications.

(d) The County ghall, at its sole cést, provide the followiﬁg services: (1)

electrical service a8 exigting within the Park; (if) water facilitios as existing within the Park; (i)

sewage collection facilities as existing within the Park; (V) janitorial service for the areas of the
I"ark that are not part of the Leased Premises.

54  Security, Lessee shell be obligated to provide security :Nithin the Leased

Premises, at its cost. Lessor shall provide security for the remainder of the Pa_rk {i.e., outside of

the Leased Premises).

ARTICLE 6
USES

61 Permitted Uses. Tessee shall use {he Premises for the purposes set forth in
Sections 1.2, 1.3 and 1.5 (subject 10 appm_val of the Departmert, as appropriate).

62  Prohibited Uses. Lessee shall not use or occupy the Premises (or any part

FYOMINeLs Sm=es

thereof) in violation of law.
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ARTICLE 7

INSURANCE AND INDEMNIFICATION

71  General Provisien. Lessee, al its sole cost and expense, shall keep the Leased
Premises insured during the Term of this Lease for the nutual benefit of Lessor and Lessee a8
named insureds, against the losses, on the terms and in soch amounts as are set forth herein, In
addition, during the Permitting and Design Phase and during the Cbnétruction Phase, Léssee
shall maintain the additional coverages set forth below. Further, the Lessee shall furnish to the
County Certificate(s) of Insurance which indicate that insurance coverage has been obtained

which meets the requirements as outlined below.

(a) The insurance COVETage required shall inchude those clagsifications, as
Ksted in standard, liability insurance meanuals, which most nearly reflect the operations of the

T essec.

(b) All insurance policies required above ghall be issued by companies
anthorized to do business ander the laws of the State of Florida, with the following qualifications
as to management and financial strength: The company wust either be rated no less than "B" as
to management, and no jegs than Class "V" as 10 strength, by the latest edition of Best's Key
Rating Guide, published by A M. Best Company, Oldwich, New Jersey, of its equivalent, subject
to the approval of the County Risk Management Division; or the company must hold a valid
Florida Certificate of Authotity as shows in the latest "List of All Insurance Companies '

" Authorized or Approved to Do Business in Florida," issued iay the State of Florida Department of

* Insutance and ate members of the Florida Guaranty Fund.

{c) Certificates of insurance will indicate that no modification ot change in

insurance shall be made without thirty (30) days written advanée notice to the certificate holder.

(@) Compliance with the foregoing requirements shall not relieve the Lessee
of ‘any liability and obligation under this section or under &ny other section of this Lease

Agreement.

(¢)  The Lessee shall be responsible for assuring that the jnsurance certificates
required m conjunction with this Section remain In force for the duration of the Term. If

insurance certificates are scheduled to expire during the Term, the Lessee shall be responsible for
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gubmitting new of yenewed insurance certificates to the County at 8 minimum of thirty (30)
calendar days in advance of such expiration. In the event that expired certificates are mot
replaced with new or renewed certificates which cover the contractual period, the County may
suspend the Lease until such time as the new o renewed certificates are received by the County
in the manner presoribed in this Leasc Agreement; provided, however, that such suspended
petiod does not exceed thirty (30) calendar days. Thereafter, the County may, at its sole

discretion, terminate thig Lease. -

aghout the Term. Throughout the Term of this Lease, Lesse®

72  Insurance Throug
shall maintain the following insurance coverage:
(a) Workes’s Compensation Insurance for all employees. of the Lessee

pursuant {0 Chapter 240, Florida Statutes.

(b) Public Liability Insurance on & comprehensive basis in an amount not less |
than $500,000,00 combined single limit per occurrence for Bodily Injury and Property Damage.

Miami-Dade County must be shown as an additional insured with respect to this coverage.

©) Agtomobile Lizbility Insurance covering all owned, non-owned and hired
vehicles used in connection with the Lease and the Leased Premises, in an amount niot less than

$500,000.00 combined single fimit per occurrence for bodily injury and property damage.

(@) Marina Lessee's Legal Lisbility in an amount not less than §1 ,000,000.00.

Miami Dade County must be shown as il additional insured with respect to {hig coverage.

(¢)  Excess Marina Lessee's Legal Liability in a0 am&unt not less than
$12,000,000.00. Miami Dade County must be shown as ai additional insured with respect 10
this coverage. -

6] Propesty Insurance OB an "All Risk" basis in an amount 1ot less than one

hundred (100%) percent of the replacement cost of all real and personal property, inctuding flood

insurance. Miami-Dade County must be shown as a named insured.

7.3 Insuragce During the Design and Permitting and ‘Construction Phases. 1o

the extent not provided pursuant to Section 7.2, Lessoe ¢hall maintain the following coverages:
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(a)  During the Design and Permitting Stage the Lessee shall maintain
Professional Liability Insuranco in the name of the Lesses o1 the licensed design professional

employed by the Lessee in an amount of not less than $1,000,000.00.

() During the Constraction Phase the Lessee shall provide proof of
insurances indicating the following types of insurance coverage upon the commencement of

construciion:

G)  Worker's Compensation Insurance for all employees of the Lessee

pursuant to Chapter 440, Florida Statutes;

G Public Tiability Insutance on 2 comprehensive basis in an amount
pot less than $500,000.00 combined single limit per occurrence for Bodily injury and Property
Damage, Miami-Dade County must be shown as an additional insured with respect to this
coverage. The mailing address of the Department of Procurement Management, as the

certificate holder, must appear on the certificate of insurance.

(i Automobile Liability Insurance covering all owned, non-owned
end hired vehicles used in connection with the Lease Agreement, in an amount not less than

$500,000.00 combined single limit per occurrence for bodily injury and property damage.

74  County's Property Insurance:, Any insurance the County may maintain shall
not cover Lessee's improvements and betterments, contents, or other property of Lesgee, Lessee
shall not violate, or permit the vigiation of, any condition imposed by any of the County's
insurance policies, and shall not do, or permit anything to be done, &i keep or permit anything Lo
" be kept in the Facility which would increase the fire oF other propetty oF casualty insurance rate

on the building or buildings in which the Facility is located or the property therein over the rate
which would otherwise then be in effect (unless Lessee pays the resulting increased amount of
- premium. as provided under the further terms hereof), or which would result in insurance
companies of good standing refusing 1o insure the same or any of such property in amounts and
af normal rates reasonably satisfactory to the County. If, by reason of any act or omission on the
part of Lesseg, the rate of property insurance on the Facility or Park or equipment or other
property of the County shall be higher tham it otherwise would be, Lessee shall reimburse the
County, on demand, for that part of the premiums for property insurance paid by the County

because of such act or omission on the part of Lessee; which sum shall be deemed additional rent
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 for purposes of collection only- The Cownty acknowledges that portions of the Facility will be
operated &s & boat storage facility and a fuel dock, which will include the presence of heavy
machinery, ﬂémméble matetials, and other dangerous items customary to such use and that such
use does not and will pot violate the County's Insurance policies. Nomithstandiﬁg anything {0

the conttary in fhis Section, Lessee shall not be yesponsible for any increase in the County

insurance xates resulting from Lessee's use of portions of the Facility as @ boat storage facility

and a fuel dock.

75  Other Tasurance, Lessee may procure and maintain aLy policy of insurance not

Other IMSULaze

required by this Lease.
76  Indemnificatiod. Lessee shall indemnify and hold parmiess the Covnty and its

officers, empioyees, agents and ipstrumentalities from any and all 1iobility, losses OF damages,
including attorneys’ fees and costs of defense, which the County ot its officers, employees,
“agents of instrumentalities W&y incur as 8 result of claims, demands, suits, cAUSES of actions of
proceedings of any kind or natur® atising out of, relating 1o of resulting from the performance of
s Agreement by fhe Lessee OF #ts employees agents, servants, pariners principals or
sibooniractors.  1essee ¢hall pay all claims and 10SSeS in connections therewith and shall
investigale and defend all claims, quits or actions of any kind or nature in the name of the
County, where applicable, including appellate proceedings; and shall pay all Vcosts‘, judgments,
 and attoney’s fees which may issue thereon- Lessee expressly anderstands and agrees that any
insurance protection required By‘ this Contract of otherwise provided ﬁy Tessee shall in 00 Way
limit the y:esponsibiiity to indemmnify, 1ceép and save harm’xes; and defend the County o its

officers, employees, lageﬁts and instrumentalities as herein provided.
ARTICLE 8

MAGE OR DESTRU CTION

DA
g1  QObligation to Restore. 1f during the term of this Lease the Trsprovements shall
be damaged oF destroyed by fire of any other casualty, 80 long as insutance proceeds are made
gvailable to Lessee a8 pmvided for herein, Lessee shall repéir or restore the same io a state equal

10 or better than the condition of ch Improvemenis immediately prior 10 the casualty.
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(a)  Such repair, costoration or replacement chall be commenced as s0on a8
reasonably practicable after the date on which Lessee is notified of the amount of insurance
proceeds yesulting from such casually and shall be performed in accordance with Article i1}

diligently and continuously thereafter to conclusion.

(o)  Provided, however, and anything contained herein to the contrary
notwithstanding, in the event the Tmprovemenis are substantially desiroyed or S0 damaged that
they will remain unusable for more than one tundred eighty (1803 days, (i) the Lessee shall be
under no obligation 10 repair and reconstruct the damaged Improvements (although Lessce may
elect to undertake such repairs), (1) wnless Less has elected to make such repairs, (A) adjustment
of the Rent payable nereunder shall be proportionately made up to the time of such damage Of
destruction, and (B) the portion of the Lease which pertains to such destroyed Tmprovements
shall cease and terminate, and all adjustments which ate proper (including restoration of the site
to a clean, neat and usable condition) shall be made by the Lessee accordingly. Inthe event that
the Lessee decides not to teconstrnet the premises, then the Lessee shall utilize the insurance
proceeds 10 réstore the site to a clean, neat and usable condition and (subject to the provisions of
any agreement with respect to 2 Teaschold Mortgage) ghall remit to the County the balance of

any insurance proceeds that rexnalin.

g7  No Abatement of Guara;nfeed Rent. No destruction of or damage to the
Tmprovements 0% personal propetty On Of within the Premises by fire or othet casualty, whether
such damage ot destruction be part;ai or total, shall relieve Lessee from its obligation io pay in
full the Guaranteed Rent and other sutns and charges payable by { egsee hereunder, except as

provided for in Section 8.1,

8.3  Ingurance Proceeds. The procecds of any insurance maintained under Axticle
VI hereof shall be made available to Lessee for payment of costs and expense of repair, as
required by this Article VIII (subject 10 the provisions of a0y agreement With respect 10 2
Leasehold Mortgage). Inthe event that insurance proceeds, if any, &re insufficient to cover the

entire cost of repdir, Lessee shall pay the amount required to complete said repair.
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ARTICLE D

MINENT POMAIN

EMINENT DDA
9.1 Definition of Terms, The term vTaking' a8 used in this Article means & Taking
during the texm pereof of ail of &Y part of fche Premises of any teasehold or othet interest therein
or Hight accruing thereto as @ cosult or in liew Of in anticipation of the exetcise of the right of
condemnation. 0F eminent domain, The term wTotal Taking' 28 used in this Article means the
Taking of the entire Premises. The term "Partial Taking" means the Taking of a portion only of

the Premises which does not constituts a Total Taking as above defined. -

9,  Total Taking, I during the Term of this Lease thete shall be 2 Total Taking,
fhen the 1easehold estate of 1 essee i and 1o the Premises chall cease and erminate a8 of the date

that sctual physical possession thereof shall be {aken.

93 Partial raking. If during the Term of this Lease there shall be a Partial Taking
of the Premises, inis Lease shall terminate a8 10 the portion of the Premises taken on the date o0
which actual possession of such portion of the Premises is taken, but this Lease shall continne in
£all fotce and offect as to the Tom inder of the Premises, and the Rent payable by TLessee for the
balance of the Term of this Lease affer 3 Partial Taking shall be equitably abated.

9.4 Allgcation of Award _or Payment, All compensation and damages awarded of
given for a Total Taking or @ Partial Taking chall be allocated to LessoT and Lessee according 10
their interests; provided, however, that in the event that (1) this Lease terrninates In whole of it
part prior 10 she originally contemplated termination date as g’r%‘su'it ofa Sondemnation; and (i)
if the Lessee is not in default under the terms of this lease as of the date of such early ‘
termination; Lessee will receive ejther directly from the condemnor or from thé Lessor (if Lessor
has received ‘compensation for same) a SWD equal 10 amount paid for the Tmprovements
constructed by 1.essees muiltiplied by & fraction, the numeratot of which will be the remaining

months under the Extension Term from the date of early termination and the denominator of

which will be the total nun ber of months of fhe originally contemplated Bxtension "ot

95  Effect of Termination. 1€ this Lease is terminated, i whote or in part, pursuant

10 any of the provisions of this Article 9, all Rent and other charges payable by Lessse {0 Lessot
herennder and attributable to the property taken shall be paid up © the dafe upon which actual
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possession shall bo taken by the condemnor, and the Parties shall thereupon be released from all
further liability in relation thereto (but in the event of a Partial Taking, only as 0 the portion of

the Premises so taken).

ARTICLE 16

LEASEHOLD MORTGAGE

10.1 Leasehold Mortgage. Lesses shall be permitted to encumbet its interest in the

Lease {(such encumbrance being defined as a «y epsehold Mortgage”) in ordet 1o finance the

construction of the Capital Trprovements, 0 finance other Tmprovements, and to refinance any '

1 easehold Mortgage, subject 10 the following terms and conditions. The Parties will enter in to

-such customary documentation as may reasonably be required i connection with such 1éasehoid
financing to memotialize (i) that the Leasehold Mortgage is subordinate and. inferior fo the

County’s ownership of the Facilities, (if) that the leasehold lender will attorm to the County in the

event of any default by Lessee under ’gbie Leasehold Moﬁgage, (iif) that Lessor will provide fhe

Jeasehold lender with reasonable notice of any defauit by Lessee hereunder, and reasonable

opportunity to cure same, and (iv) 50 long as the leasehold tender does timely ctwe any default of

Lessee hereunder (and so long as lgasehold lender thereafter otherwise complies with Lessee's

obligations ynder this 1ease), following leasehold lender's foreclosure of ‘the Leaschold

Mortgage (or taldng of possession pursuant 10 it priot 10 foreclosure), Lessor will recognize

 leasehold lender as Lessee and will not disturb leaschold {ender's possession of the Leased

-Premises. .

ARTICLE 11

ASSIGNMENTS AND SUBLEASE_.S_

11.1 Restrictions on Assignment and Subletting, Lessec may sublet portions of the
Leased Premises such as the bait and tackle shop, and any restaurant or retail areas of the Leased
Premises. However, Lessee shall peither assign the Lease nor sublet the Leased Premises (or any

portion thereof) without the prior written consent of the Depariment, in its discretion.

112 Change of Control of Lessee. The ownership of the Lessee i very impottant to

the County. Therefore, the County reserves the right to terminate ihis Agreement any time more

than 49% of the ownershiia of the Lessee has not been gpecifically approved by the Department
42 |
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(provided, however, that transfers of ownetship of Lessee in connection with gstate planning
and/or the administration of the estate(s) of the current ownet(s) of the Lessee shall not be
deemed to be transfers of ownership), The Department may reject any proposed new OWner for
any reason it believes is in the bost interests of the public. Lessee agrees to provide to the
Department an accurate list of all owmers of the Lessee, showing the percentage of ownership of
cach ownet, within five (5) business days of receipt of written request for same from the County.
Iessees whose stock is listed on & major stock exchange may be wholly or partially gxempted
from the requirements of this paragraph at the discretion of the Department.  The County

acknowledges that it has specifically approved the current ownership of the Lessee.

11,3 Xmpacton Obligations, In m') event shall any sublease of Lessee's interest in this
Lease affect any of the sovenants of Lessee set forth hercin or relieve Lessee of any of the
obligations jmposed upon it under this Lease. In no ovent shall any assignment of Lessee's
interest in this Lease affect any of the covenants of Lessee set forth herein or relieve Lessee of
any of the obligations imposed Upon st under this Lease through ihe date of assignment (so long
as such assignment has been approved by Lessor in accordance with this Articte). Inthe event of
an assignment which has been approved by Lessor in accordance with this Article, Lessee shall
be relieved of any further obligations on its part arising from and after the date of such transfer.

114 TForeclosure of L easchold Morxtgage. Anything contained herein to the contraty
notwithstanding, Lessor consents to an assignment of ransfer of the Lease either by virtue of
foreclosure of the Teasehold Mortgage or assignment in leu 6f foreclosure of the Leasehold
Mortgage, whether to the leasehald_;hortgagee or its designes, and to-any direct assignee of such

“ leasehold mortgagee ot its designee, so long as the then holder of the leasehold estate has
(directly or via an entity engaged by it for such purpose) appropriate marina management

experience.

ARTICLE 12

SOVEREIGN RIGHTS:

SOVENBAATS IS S

12.1  The County as Government Entity. It is expressly understood that

notwithstanding ay provisions of this Agreement and the County’s status hereunder:
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(@) The County tetains all of its sovereign prerogatives and rights and
regulatory authority (qﬁasi—judiciai or otherwise) as @ county or eity ander State law and sha‘ll in
no way be stopped from withholding oF refusing to issue any approvals of applications for
building, Zoning, planning of development nnder present of future laws and regulations whatever
aatare applicable 10 the planning, design, constraction and development of the Park or the

Project or the operation thereof, or be {iable for the same.

)y The County shall not by virtue of this Agreement e obligated to grant any
approvals of applications for building, zoxing, planning of development snder present ot future
Jaws and ordinances of whatever natu® applicable o the planning, design, construction,

developtment and/ or operation of +he Park ot the Project.

(c) Notwithstanding and prevailing OVer any contrary provision in this
Agreement, any County covenatit of obligation that may be contained in this Agreement ghall not
bind the Board, the County’s Building Department, DHERM, ot any other County, Federal or
State Department or authority, connmitiee of agency to grant OF leave in effect any zoning
changes, variances, permits, waivers, contract amendments, or any o_“fher approvals that may be
granted, withheld or revoked in the discretion of the County or-other applicable govermnental

agencies in the exercise of its police power:

-----
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ARTICLE 13

DEFAULT AND REMEDIES

13.1 Defaults b Lessee. The occurrence of any of the following shall coné’_citl;;te a
material defauit and breach of this Lease by Lessee:

(@) Any failure by Lessea 10 pay .the Rent Of to make any ofher payment
required to be made by Lessee hereunder when due and within fourteen (14) days after receipt of
written notice from Lessor (a "Payment Default Notice™) of such failure (2 "Payment

Default”).

(b)  Failure by Lessee o remedty any condition within the Teased Premises
posing a threat to the healih or safety of the public ot of Lessec's patrons within fourteen (14)

days after receipt of written notice from Lessor of such condition.

(c) Failureby Lessee to(i) obtain Permits for the Boat Barn on 0f before April
30, 2015 (provided, however, that in the event of force majenre which delays the issuance of
such Permits beyond such date, Lesses shall have a reasonable time to obtain such Permits, but
in 1o event beyond April 30, 2016), and/or (1) 10 complete the Constructién i’hase of the Project
on ot beforé April 30, 2016 (provided, however, that in the event of force majeure which delays
the completion of the Construction Phase beyond such date, Lessee shall have a reasonable fime
to complete the Construction Phase, but in no event beyond April 30, 7017). For purposes of this
1.ease, the term "force majeure” shgﬁ foan any cause which is not within the reasonable control
of a Party inoludiﬂg, but not tunited to, acts of God or the public enemy poratoriums, fite of

othet casualty, explosions, riots, strikes, shortages of {abot or materials, ot wat.

(d)  Failure by Lessec to observe and perform any other provision of this Lease
1o be observed or per.formcd by Lessee, where such failure continues for thirty (30) days after
written notice thereof by Lessor to Lessee; provided however, fhat if the nature of such default is
such that the same cannot reasonably be cured within such period, Lessee shall not be deemed to
be in default if Lessee shall, within such perio&, commence such cure and thereafter diligently

prosecutes the same t0 completion.

(&) The maling by Lessee of any assignment for the benefit of creditors, the
filing by or against Lessee of a petition 10 have Lessee adjudged bankrapt of, if a petition for
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reorganization Or arrangement under any law relating to bankruptey of insolvency (unless in the
case of a petition filed against Lessee she same is dismissed within 90 days) (in any such case, an

"Insolvency Defanlt").

(f)  Lessee’s ghandonment Of surrender of the Teased Premises oF
discontinuation of all opetations thereon without prior written approval of the County (an

" Abandonment Default‘f).

{g) Unapproved change of ownership interest‘ in Lessee and/or failure 10
submit the ownership Tist Witbin five (5) business days upon the request of the County {a
"Change of Control Defaait”).

(h) The failure of Lessee to oeaso any activity which materially limits the
County's use of the portions of the Patk other than the Leased Premises, where such failure

continues for fourteen (14) days afier written notice thereof by. Lessor 1o Lessee.

® The institution by Lessee of litigation against Lessor which is determined
by & court of competent jurisdiction to have been groundless, which is either affirmed on appeal
or with appeal not having boen filed within the applicdble time frame.

132, Lessox's Remedies. As the rerﬁedy for any default by Lessee a3 set forth in
Section 13.1 which shall exist and continue uncured following applicable notice of default,
Lessor rriéy terminate this Lease by providing Lessee with-at least fourieenl (14) days notice by
certified or registered méil; provided, however, that in the gvent ﬁf a default consisting of either
(i) an Insolvency Default, (i) an Kbandonment Default, or (i) & Chenge of Control Default,
© Tessor may terminate the Lease immediately upon written notice to Lessee certificd or registered

mail (any such notice being defined as a wyermination Notice').

(a) Promptly after Termination Notice, Lessee chall surrender and vacale the
Teased Prerises and follow any reasonable instructions of Lessor given with respect o the
Improvements, and Legsor may reenter and take possession of she Leased Premises and all
remaim’ng. Improvements and eject all parties in possession of gject some and not others or gject

none,
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)] Termination of the Lease pursuant 0 this Asticle shall not relieve Lessee
from the payment of any sum ihen due 1o Lessor under the 1 ease, through the date of

termination, and Lessee shall expressly remain liable for same.

(c) Pollowing termination of the Lease pursuant o this Article, if Lesseo does
not remove its petsonal property from she Leased Premises within sixty (60) days of such
termination, Lessot may of Lessor's election use Lessee's personal propetty and trade fixtures o¥

any of such property and fixtures without compensation and without liability for use of Jamage.
13.3 Lessor’s Right to Perform Lessee’s Coyenants. .

(a)  Iflessee shall at any time fail to pay any Tmposition, chatge of expense in
accordance with Article 4 hereof, within the time permitted, or to pay or mainta‘hlvany of the
insurance policies provided for in Axticle 7 bereof, within the time therein permitted, then
Lessor, after 15 days' writtenl notice to Lessee, may (but shall not be requited t0) pay such
charges or make such other payment ot Lessee's patt o be made. Any such performance shall

not release Lessee from any of its obligations hereunder, or be construed as a waiver of such

obligations.

(b) M Lessee fajls to perform any obligation wader Section ’5.1' after receipt of

applicable notice, then, in addition to pursuing any other remedy under this Lease, Lessor may

perform upon the Premises and Improvements any vequired act of imatntenance or Tepair. “Lessee .

shall pay to Lessor the cost.of such maintenance and repair upon receipt from Lessor of a

s

statement as to such cost.

rclated to the uge or operation of the additional Facilities il

0
claim for lost profit_damapes D
Lessee has obtained 2 Co/CU for the Boat Batil. and thereaftet only if supported by law,
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ARTICLE 14

MISCELLANEOUS

14.1 Notices. Notices, statements and othet communications required or permitied to

be given under this Lease shall be in writing and delivered by messenger, overight courier

service or sent by. certified or registered mail, postage prepaid, returmn receipt requested, as

follows:

TO LESSOR:

Director

Miami-Dade County

Park and Recreation Depattment
275 N.W. 2™ Avenue '
Miami, Florida 33128

With a copy t0:

Miami-Dade County Attorney
111 NW 1% Street

28" Floor

Miarni, FL. 33128

TQ LESSEE:

Westrec Equities, Inc.

. 16633 Ventura Blvd., 6th Floor
Encino, CA 91436
Attention: Michael M. Sachs, President

With a copy to:

- Jon Chassen, Esq.
Bilzin Sumberg Baena Price & Axelrod LLP
[until Noverber 1, 2010]
700 South Biscayne Boulevard, 25% Floot
Miami, Florida 33131 :
[after November 1, 2010}
1450 Brickell Avenue, 23rd Floor
Miami, Florida' 33131
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or at such other address as from time to time may be desigpated in writing by the Party receiviﬁg
the notice. Any such notice which is prapetly mailed shall be deemed to have been served as of
. the date of delivery, delivery to overnight ceuner service or posting (aé appropriate) for purposes
of establishing that the sending party comphed with any applicable time limitations set forth

herein, but shall not be binding on the addressee until actually received; provided, however, that

if atterpted delivery of any such notice by the method above stated is thwarted by any avmdance _

of receipt or unavailability for receipt by the intended recipient, that notice will have the effect of

being constructively received by the recipient,

14.2 Reports and Records.

(8)  The Lessee shall maintain during the term of this Agreement all boeks of

account, reports and records customarily used in this type of operation and ‘such records as are
necessary o document its activities purssant to this Agreement and all monies collected
hereunder, not limited to gross receipts. The form of all such records, cash registers, tapes,

books, ledgers, journals, sales slips and invoices, installed or used for recording the operations of
ihe Lessce under this Agteement shall be subject to the reasonable approval of the Depariment
prior to commencement of operations. Subsequent recommendations for changes, additions ot

deletions shall be contingent upon reasonable written approval of the Department.

(®) " On or before the twentieth (ZOth) day fo]lowing the end of each calendar
month throughout the texm of this Agreement, the Lesses shall furnish to the Department a report
of gross receipts during the precedmg calendar month, on farms approved by the Department.
This report shall be signed by the Lessee certifying to the accuracy of such gross receipts. '

(¢)  Lessee shall submit to the Departiment at its own expense, within sixty
(60) days foliowmc each Lease Year under this Agreement, a report prepared and attested to by
an independent Certified Public Accountant, as to the correct gross receipts pet month arising
from the Lessee's operations under this Agreement Reporting panods may be adjusted with

prior written approval of the Department.

(d)  The Lessee shall allow the Department or the auditors of the County to
inspect all or any part of the compilation procedures for the aforesaid monthly reports upon

reasonable notice. Said inspection shall be reasonablé and performed at the sole discretion of the
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Department, Records for the then current Lease Year shall be available Monday through Friday
“inclusive, between the houis of 9:00 am. and 5:00 p,m. at a location within Dade County.

(6)  All records of the Lessee necessary to verify any report set forth herein
shall be available to the Department and the County' 3 auditors at a reasonable location in Miarmi-

Dade County, Florida, for & period of five (5) years after the end of any Lease Year.

14.3 Oniet Enjoxzﬁent of Leased Premises. The County represents that it has free
simple title to the Leased Premises and that it has the full right, power and authority to enter into
this Lease. The County covenants and agrees that so long as no default exists in the perfonnance
of Lessee's covenants and agreements contained herein, Lessee shall peaceably and quietly hold
and enjoy the Leased Premises and all parts thereof for that portion of the Lease Term, free from

eviction or disturbance by the County or any person claiming under, by or through the Cnunty

14.4 Liability for Damage or Injury, The County shall not be liable for damage ot
injury which may be sustained by any patty or persons on the Leased Premises other than the

damage or injury caused by the negligence of the County, its agents and employees.

14.5 Ingress. Egress and Parking. Subject to rules and regulations, statutes and
ordinances, and terms of this Agteement governing the use of the Facility, Lessee, its agents and
servants, pattons and invitees, and its suppliers of service and furnishers of materials, shall have
an easement and right of ingress and egtess to and from the Leased Premises, and for parking
within. the Park. Further Lessee's storage customers shall have the nght to access and park
within the Park at no charge by the County. Lessee and the Departmotrt shall cooperate with
each other to establish a mecharism for identifying those storage customers who shall be exempt

" from payment of fees or charges to park within the Park.

14,6 Terminatiom by Lessee. Lessee shall have the tight upon thirty (30) calendar

days from receipt of written notice to the County to tertinate this Agreement at any time after

the occurrence of one or more of the following events (subject to the provisions of any

agreement with respect to a Leasehold Mortgage):

(a) Issuance by any court of competent jurisdiction of any injunction
substantially restricting the use of the facilities for the purposes set forth herein, and the

remaining in force of said injunction for period of more than thirty (30) calendar days:
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(b) A breach by the County of any of the terms, covenanis or conditions
contained in this Agreement and the faﬂure of the County to remedy such breach for a period of |
ninety (90) calendar days after receipt of wrm:en notice sent by registered or certzﬁed mail, return

receipt requesteci from the Lessee, of the existence of such breach,

(c)  The assumption by the United States Government or any authorized
agency thereof, or any other governmental agency, of the operation, control or use of the
facilities, or any substantial part, or parts, thereof in such & manner as substantially to restrict

Lessee’s operations hereunder for a period of ninety (90) calendar days or more.

(d)  Damage or destruction of all or any part of the Improvements which in
Lessee's teasonable o.pinion' venders Lessee's operations unsustainable, and which cannot be

repaired from available insurance proceeds within a reasonable time,

147 Non-Discriminatien. Lessee docs hereby for itself, its personal representatives,

successors in interest, and assigns, as part of the consideration heteof, covenant and agree that:

(a)  No person on the pround of race, color, religion, national origin, sex, age
ot handicap shall be excluded from participation in, be denied the benefits of, or be otherwise
subjected to discrimination in the use of said Facilities, except for bena fide causes allowed by

law.

‘(b) That in the construction of any improvements on, 0ver, of under such land
and the furnishings of services thereon, no person oxn the ground of race, color, religion, national
ofigi;n, sex, age or handicap shall beexcluded from participation in, be denfed the benefits of, or

 otherwise be subjected to discrimination; except for bona fide causes allowed by law.

{¢)  That the Lessce shall use the premiseé in compliance' with all other
requirements imposed by or pursuant to Title 45, Code of Federal Regulations, Article 80, Non-
discrimination under programs receiving Federal Assistance through the Department of Health,
Education and Welfare - Effectuation of Title VI of the Civil Rights Act of 1964, and as said

Repulations i:ﬁay be amended.

(@ Inthe event of breach of any of the above non-discrimination covenants,
the County shall have the right to terminate tho Lease granted hereunder and reenter and

repossess said Facilities thereon and hold the same as if said lease had never been made or
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issued, This provision shall not be effective, where applicable, until the procedures of Title 45,
Code of Federal Regulations, Part 80, are followed and completed including exercise o

expiration of appeal rights.

(e)  Lessee shall not disctiminate against any employee or gpplicant for
employment to be employed in the performance of the contract with respect to hiring, tenure,
' {erms, conditions or privileges to employment because of age, sex or physical bandicap (except
where based on a bclna fide occupational qualification); or because of marital status, color,

religion, national origin or ancestry.

148 Rules and Regulations, The Lessee will observe, obey and comply with all rles
and regulations adopted by the County and all laws, ordinances and/or rules and regulations of
other governmental units and agencies having lawful jurisdiction, which may be applicable to
Lessee's operations under this Agreement. Lessce specifically acknowledges that it will be
bound by Article 7 of the Charter of Miami-Dade County and Chapter 26 of the Miami-Dade
County Code ("Park and Recreation Rules and R'egulaﬁehs“) and shall not undertake any
activity which shall cause challenge to the County's owmership or right to undertake otherwise

' authonzed activities af the Park and will immediately cease upon notice from the County.

149 Emergency Evacuation and Hnrrlcane Plan. The Lessee shall provide to the

Deparﬁnent emergency evacuation and hurricane plans, These plans shall be detailed procedures
of actlons 10 be taken by Lessee and its-employees or agents if en evacuation need or Hurricane
alert warning is present, including boai removal. Humicane plans are to be initjally submitted to
the Dopariment and annually updated or amended by Lessee by the second Tuesday of May of
. each year of this Agreement. Evacuation plans are to be initially submitted to the Department
within fifteen (15) days following commencement of operations at the Facilities by Lessee, and
an updated or amended plan s to be submitted within one year of each year of the Agreement

following the initial submission date.

14,10 insvecﬁen by County. The Department shall have the authority to make

periodic, reasonable inspections of all of the Leased Premises, equipment, and operatmns during
the notmal operating hours thereof to determine if such are being maintained in a neat and
orderly condition. The Lessee shall be required fo make any improvements in cleaning or

maintenance methods reasonably required by the Department. Such periodic inspections may
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also be made at the Department's disetetion to determine whether the Lessee is operating in

compliance with the terms and provisions of this Agreement.

14.11 Facility Repairs, Alterations and Additions by the County. The County shall
have the absolute right to make auy reasonable repairs, alterations and additions to any structures
and facilities, including the Facilities leased under this Agreement, free from any and all Hability
to the Lessee for loss of business or damages of any nature whatsoever during the making of
such repairs, alterations and additions, except for such damage caused by the negligence or
intentional miseonduct of the County and where not otherwise indemnified by the Lessee. In
making such repairs, alterations and additiéns,. the County shall take such r'easonable.measmes as
ave necessary to minimize interference with Lessee's operations of the Facilities. If the Lessee's
business is interrupted, a pro tata adjustment of the Rent payable hereunder, for the perlod of

such interruption, shall be made.

14.12 Approvals. Except as pravicied otherwise, whenever prior approvals are required
hereinabove of by the Construction Rider by either Party, such approvals shall not be
unreasonably withheld or delayed. ' ‘

14.13 JInduleence Not Waiver. The indulgence of either Party with regard 1o any

breach or failure to petform any provision of this Agreement shall not be deemed to constitute a
. waiver of the provision or any portion of Agreement, either at the time of the breach or failure

pcours or at any time throughout the term of this Agreement,

14.14 Interpretations, Amendment; Agglmable L .. This Agreement and the

exhibits and attachments hereto, and other documents and agreements referred to herein,
‘constitutes the entite, fully integrated Agresment between the Parties with respect to the subject
hatter hereof and supersedes all prior or contemporaneous verbal or written agreements betwcen
the Parties with respect thereto, excepting amy past or contemporaneous written. or vsrbal
agreements expressly and clearly incorporated by reference within the four comers of this
Agpreement. This Agreement may be amended only by written document, properly authorized,
_executed and delivered by both Parties hereto. For the County, appropriate authorization shall be
construed to mean appropriate formal action by the Board of County Commissioners. This
Agreement shall be interpreted as a whole unit and section headings are for convenience only.

All intcrprcfations shall be governed by laws of the State of Florida. Lessor and Lessee agree
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that they have each participated in the preparation of fhis Lease and no ambiguity herein (if there

is one) shall be construed against one Party over the other,

14.15 Security. The Department makes no warranties as to any obligation to provide
security for the Facilities, outside of standard security measures supplied for the Park in general.
Lessee may provide its own specialized security for the Facilities (subject to the Department's
written approval with respect to security outside of the Leased Premises, but otherwise within the
Park). Absence of said Lessee security measures shail not increase the County's or the

Department’s security obligation.

14.16 Holding Over: JfLessee remains in possession of the Facility after the expiration
of the term of this Lease Agreement, without a new Lease Agreement reduced to writing and
duly executed and delivered (even if Lessee shall have paid, and Cotmty shall have accepted,
rent in respect to such holding over), Lessee shall be deemed to be occupfing the Facility only as
a Lessee from month-to-month, subject to all covenanis and conditions of this Leasc Agreement.
If Lessee fails to surrender the Facility upon the termination of this Lease Agreement, then
Lessee, in éddiﬁcn to any Habilities to County accriing there from, shall indemnify and hold
harmless the County and ifs assigns and agents from loss or liability resulting from such failure,
including, without limiting the genetality of the foregoing, any claims made by any, stcceeding

Lessee on such failure.

14.17 Inspector Generai Reviews. Pursuant to Miami-Dade County Administrative
Order 3-20, the County has the nght to retain the services of an Independent Private Sector
Inspector General (hereinafter "IPSIG"), whenever the County deems it appropriate to do so.
Upon written notice from the County, the Lessee shall make available to the IPSIG retained by

the County, all requested records and documentatioﬁ pertaizﬁng to this Agreement for inspection
and reproduction, The County shall be responsible for the payment of these IPSIG services, and
under no circumstance shall the Lessee's prices and any changes thereto approved by the County,
be inclusive of any charges relating 1o these IPSIG services. The terms of this provision herein,
apply to the Lesseé, its ofﬁcérs, agents, employees, subcontractors and assignees. Nothing
contained in this provision shall impair any independent right of the County to conduct an audit

or investigate the operations, activities and performance of the Lessee in connection with this

MIAMI 2181645.32181645 4 7874632001 54



Agreement. The terms of this Article shall not impose any liability on the County by the Lessee
or any third party.

(@  According to Section 2-1076 of the Code of Miami-Dade County, as
amended by Ordinance No. 99-63, Miami-Dade County has established the Office of the
Inspector General which may, on a random basis, perform audits on all County confracts,
throughout the duration of said comiracts, except as otherwise ptovided below. Nothing
contained above shall in any way limit the powets of the Inspector General to perform audits on
all County contracts including, but not limited to, those coniracts specifically exempted above.
The Miami-Dade County Inspector Gleneral is awthorized and empowered to review past, present
and proposed County and Public Health Trust contracts, transactions, accounts, tecords and
programs. Tn addition, the Inspector General has the power to ‘sﬁbpoena witnesses, administer
oaths, require the production of records and monitor existing projects and programs. Monitoring
of an existing project or program may include a report concerning whether the project is on time,
within budget and in conformance with plans, specifications and applicable law. The Inspector
Gleneral is empowered to analyze the necessity of and reasonableness of proposed change orders
to the Contract. The Inspector General is empowered to retain the services of an IPSIG to audit,
investigate, monitor, oversee, inspect and review operations, activities, performance and
procurement process, including but not limited to ‘project design, specifications, proposal
submittals, activities of the Lessee, its officers, agents and empldyees, lobbyists, County staff
and elected officials to ensure compliance with contract speéiﬁoations and to detect fraud and

coﬁuption.
‘ (b)  Upon written notice to the Lessee from the Inspector General or IPSIG
tetained by the Inspector General, the Lessee shall make all requested records and documents
available to the Inspector General or IPSIG for inspection and copying. The Inspector General
and IPSIG shall have the right to inspect and copy all documents and records in the Lessee's

possession, custody or control which, in the Inspector General's or IPSIG's sole judgment,

pertain to perfonﬁance of the contract, including, but not Hmited to original estimate files, .

change order estimate files worksheets, proposals and agreements form and which successful and
unsuccessful subcontractors and suppliers, all project-related correspondence, memoranda,
instructic_nns, finaneial documents, constriction documents, proposal and contract documents,

back-charge documents, all documents and records which involve cash, trade or volume
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discounts, insurance proceeds, rebates, or dividends received, payroll end personnel records, and

supporting documentation for thé aforesaid documents and records.

14.18 Tmpact of Waiver. Waiver of any breach shall not constitute waiver of any other

‘breach.

14.19 Partial Invalidation. Invalidation of any portion of this Agreement shall not
- gutomatically invalidate the entire Agreement. If any portion of this Lease shall be declared
invalid by order, decree or judgment of a court, this Lease shall be construed as if such portion
had not been inserted herein except when such construction would operate as an undue hardship
on Lessor or Lessee, or constitute a substantial deviation from the general intent and purpose of

said Parties as reflected in this Lease.

1420 Successors and Assigns. Fxcept as otherwise provided in ﬂus Lease, all of the

covenants, conditions and provisions of this Lease shall be binding upon and shall inure to the
benefit of the Parties hereto and their respective heirs, personal representatives, successors and

assigns,

1421 Recording. Upon the request of either Party, the other Party will execute, for
purposes of recordati(;n in the Official Records of Miami-Dade County, a memorandum ot shoxt
form of this Lease containing the names of the Parties, a description of the Leased Premisqé, and

" such other provisions as either Party may reasonably require. The cost and experis_es of
recording the memorandum of the Lease shall be bome by LeSéeé. Each Party agrees that it will
7ot record this Lease in its entitety unless such a recording is required to profect the rights of

Lessor or Lessee hereunder or unless required by a Leasehold Morigagee.

IN WITNESS WHEREOF, Lessor and Lessee have caused their appropriate officals to

execute this Lease as of the Effective Date.

LESSOR
ATTEST: Harvey Ruvin : MIAMI-DADE COUNTY,
Clerk of the Boatd FLORIDA BY ITS BOARD OF
' COUN’IY COMMISSIONERS
By: © By
Deputy Cletk Carlos Alvarez
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LESSEE

WITNESSES: WESTREC EQUITILS, INC.
Witnéss Signature . _ ‘ Namé: Jeffred K. Ellis

Tifle: Vice President

Pubn B S 1a cde

(eeal)

Witness Printed Nameo " . |
. ,“ St o _,:'5 ] ) | (

Witooss Signature

fiAthee 8 Jiintsore

Witness Printed Name
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EXHIBIT A

PARK AND RECREATION DEPARTMENT
HAULOVER PARI - CURRENT LEASE AREA lNCi_UDING CONSTRUCTEON




EXHIBIT A-1

PARK AND RECREATION DEPARTMENT
HAULOVER PARK - CURRENT LEASE AREA INCLUDING CONSTRUCTION




PARK AND RECREATION DEPARTMENT ' . EXHIBIT A-2
HAULOVER PARK - CURRENT LEASE AREA INCLUDING CONSTRUCTION




EXHIBIT A-3

e BB PARK AND RECREATION DEPARTMENT
HAULOVER PARK - CURRENT LEASE AREA INCLUDING CONSTRUCTION




EXHIBIT “BY
CONSTRUCTION RIDER
. Premises: Facilities located within Haulover Marina

Project: New Dry Rack Storage and other Improvements

This. Construction Rider is attached as Exhibit “B” to and hereby made a part of that
certain Amended and Restated Lease Agresment (the “Agreement”) between the County and the
Lessee, covering certain Facilities located within Haulover Beach Park a/k/a Bill Bird Marina
(the "Park" or the “Marina™), Words and phrases used in this Construction Rider shall have the
same meaning as set forth in the Agreement unless specifically provided otherwise herein, If
there is any conflict between the provisions, terms and/or conditions of this Construction Rider
and the provisions, terms and/or conditions of the Agreement, the terms and conditions of the
Agreement will prevail

L CONSTRUCTION OF THE CAPITAL IMPROVEMENTS '

For the purposes of this Construction Rider, the term “Construction” shall mean the structure or

public utility or any other installation or physical change made to the Marina to increase its value ",

and utility or to improve its appearance. The Capital Improvements the Lessee constructs at the
Marina shall be constructed in accordance with the provisions of the Agreement and this
Construction rider, and Lessec shall spend an amount not less than eleven million four hundred
thousand dollars ($11,400,000.00) for the Capital Improvements, of which no less than ten
million dollars ($10,000,000.00) shall be utilized towards hard construction costs (L.e., bricks and
mortar). ' o ~

A. Conceptoal Plans. Within ninety (90) days following the Effective Date of the Agreement,

Tessee shall commence preparation of conceptual plans for the Capital Improvements (the - -

“Coneceptual Plans”), which shall as soon thereafter as reasonably practicable be provided by
Tessee to County’s Parks and Recreation Department (the “Pepartment”). The Department
shall have 60 days from its receipt of the Conceptual Plans to review the Conceptual Plans and to
‘solicit input from other goveroment agencies and to- provide . feedback to Lessce (the
“Feedback™) regarding the general aesthetics, layout, traffic and pedestrian flow, site orientation
and design of the proposed Capital Improvements, Lessee shall revise the Conceptual Plang
following receipt of the Feedback and submit same to the Department for its review and -
‘comment. This process shall continue until such time as the Department has approved the
Conceptual Plans. After the Department has approved the Conceptual Plans,” Lessee shall
institute the process of obtaining approvel of the Congeptual Plans by all other Governmental
Entities having jurisdiction over the Project (although nothing herein shall prohibit Lessee from
seeking such approval concurrently with submissions to the Department). -As necessary, Lesses
will provide revised Conceptual Plans to the Department reflecting tevisions required by such .
other Governmental Bntities for the Department's review and approval. ‘
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B. Sustainable Buildings Program, The Lessee shall cooperate and shall cause its contractors
and consultants to cooperate with the County’s Sustainability Manager in order to incorporate
green building practices into the planning and design of the Capital Improvements pursuant to
County Ordinance Number 07-65 concerning the County’s Sustainable Buildings Program.

The Lessee shall, in each of is contracts and subconfracts', include a proifision that the
- contractor, subcontractor andfor sub consultant:

1. shall comply with all requirements of the County’s Sustainable Building Program,

2. will maintain all files, records, accounts of expenditures for Lessee’s or
consultant’s portion of the Project; :

3. and such records (or true and correct copies thereof) shall be'maintained within
Miami-Dade County; and County shall have access thereto as provided in the Agreement and
this Coustruction Rider.

_C. Preliminarv Plans and Specifications. Within 50 days after final approval of the Conceptual
Plans (l.e., after Lessee has revised such Conceptual Plans to the Department's satisfaction,
including after review and approval by all other applicable Governmental Entities) Lessee, af its

cost, shall commence preparation of "Preliminary Plans" for the Capital Improvements. When =

* . the Preliminary Plans are complete, Lessee shall deliver to the Department five (5) sets of
Preliminary Plans, including one Mylar set (A CADD file may be submitted in lien-of the Mylar
set) for the construction of the Capital Improvements, prepared by an architect or engineer
licensed to practice as such in Florida, which Preliminary Plans shall include and show, without
limitation, preliminary grading end drainage plans, soil tests, utilities, sewer and service
connections, locations of ingress and egress to and from the Park, curbs, guiters, parkways,
lighting, design and locations for outdoor signs, storage areas, landscaping, and structures all
sufficient to enable reasonably accurate cost estimates and to engble the Department o make an
informed judgment about the design and quality of construction and about any effect the Capital
Improvements shall have on the Park. Such Preliminary Plans shall be based on Conceptual
Plans previously submitted by Lessee to the Department and approved by the Depattment.
Additionally, such Preliminary Plans of the Capital Improvements shall comply with fhe
applicable provisions of Atticle 7 of the Miami-Dade County Home Rule Charter, as detérmined
by the County in its sole discretion. The Capital Improvements shall be constructed within the
exterior property lines of the Premises; provided that required utilities, access and conditional
use requirements will not violate this provision. The Capital Improvements shall be aesthetically
and functionally compatible with the setting of the Park.

Within 60 days after the Department receives Preliminary Plans as required in the preceding
patagraph, the Department shall either approve of them or deliver to Lessee specific comective
comments (the “Comments”). Thé Department shall not be unreasonable in exercising its
approval rights hereunder, Lessee shall exercise reasonable diligence in resolving any objections
by the Department to the Preliminary Plans and thereafter to submit revised Preliminary Plans to
the Department for réview and comment. This process shall continue until such time as the
Department has approved the Preliminary Plans. |

As and 1o the extent necessary, after the Department has given ifs approval to the Preliminary
Plans, Lessee shall institute the process of obtaining approval of the Preliminary Plans by all
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other Governmental Entities having jurisdiction over the Project (although nothing herein shall
prohibit Lessee from seeking such approval concutrently with submissions to the Department).
As necessary, Lessee will provide revised Preliminary Plans to the Department reflecting
revisions required by such other Govemnmental Entities for the Department's review and
approval. -

D. Final Plans. Within 90 days after the Preliminary Plans and specifications have been
approved by the Department and all other applicable Governmental Entities, the Lessee, at its
cost, shall commence preparation of "Final Plans," When the Final Plans are complete, Lessee
shall deliver to the Department five (5) sets of final plans, including one Mylat set [or CADD

" file], and specifications and working drawings covering the Project, which Final Plans must be
consistent with the approved Preliminary Plans aod signed and sealed by an architect or
professional engineer licensed to practice as such in Florida. The Final Plans and all associated
addenda and attachments shall be deemed incorporated to the Agreement by reference.

As and to the extent necessary, Lessee shall also institute the process of obtaining approval of the
Final Plans by all other Governmental Entitics having jurisdiction over the Project. As

necessary, Lessse will provide revised Final Plans to the Department reflecting revisions
required by such other Governmental Entities for the Department's review and approval.

E. Permits. Within 30 days after the date that Lessee receives the Department’s approvai and
the apptoval of all other Governmental Entities of the Final Plans, Lessee shall commence the
process of secking from all Governmental Entities having jurisdiction over the Park and the
Marina (each an “Agency” and collectively the “Agencies”) all required Permits for construction -
of the Capital Improvements, and Lessee shall exercise diligent efforts in attempting to obtain
such Permits. Lessee may make immaterial changes to the Final Plais as may be required by
any Agency. : To the extent that any Agency requires a material change to the Final Plans as a
condition to the issuance of a Permit, Lessee shall sesk the Department’s approval of such
material change, which approval shall not be unreasonably withheld or delayed. '

The obtaining of auy such Permits shall not be considered as complete until any review and/or
appeal is final by the highest body authorized 1o determine same or until the time for appeal or

_review has expired, whichever date is later. If suit or other proceedings are brought to invalidate
any previously issued Permit, the-obtaining of the Permits shall not be considered as complete
until final judgment, decree, or other appropriate decision has been entered and the time for
ippeal there from shall have expited, or if any appeal has been taken, until the appeal has been
determined with finality. : y : :

Lessee shall promptly deliver within three (3) business, days to the Department coples of all
Permits received by Lessee for the Capital Improvements.

¥. Commencement and Completion of Constroction of the Projeet. Within 30 days from the
date that the Department receives copies of all required Permits and authorizations regarding

construction of the Capite! Improvements (or any portion thereof) and notice from Lesses that it
is prepared to proceed with construction of such Capital Improvements (the “Notice of Intent to
Commence”), the Depattment shall deliver a “Notice to Proceed with Constraetion” and shall
turn over possession of all portions of the Premises not then in possession of Lessee to Lessee,
and Lessee shall, without delay, pursue commencement of construction and diligently pursue
completion thereof. The construction of the Project shall be in accordance with the Final Plans.
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. The Fina! Plans shall not be materially changed and/or modified without the Department’s
approval, which approval shall not be unreasonably withheld or delayed. The Department’s
approva) shall not be deemed as a substitute for approval from any Agency which issues Permits
and whose approval of modifications may be required.

1. All work in connection with the construction of the Project shall be performed
substantially in conformity with the Final Plans and shall comply with all applicable
governmental Permits, authorizations and laws. Lessee will permit unobstructed inspection by
the Department’s staff to deterrine compliance with the approved Final Plans and specifications
throughout construction.

2. Neither the Lessee nor jts contractors and/or-sub consultants shall discriminate
against any employee or applicant for employment to be employed in the performance of the
contract with respect to histher hire, tenute, terros, conditions or privileges of employment, or
any matter directly or indirectly related to employment because of age, sex or physical handicap
except where based on a bona fide occupational qualification; or because of maital status, race,
color, religion, national origin or ancestry, All construction contracts between the Lessee and its
contractors and consultants shall include the above non-discrimination provisions.

3. Lessee agrees that construction of the Project shall be completed within time
frame set forth in the Agreement, . ‘

4. Upon completion of construction of the Project, Lessee shall, at its cost, obtain a
survey of the applicable portions of the Matina and deliver to the Department "as built"
dtawings, including copies all of CADD drawing, accurately reflecting the Project at the Park.

G. Provisions Applicable during Construction of Project. In addition to the other pfovisions
of the Agreement, the following provisions shall be applicable during the period of time that
Lessee constructs the Project: : '

i, - Lessee shall provide the Department with Lessee's Notice of Intent to Corumence
construction and the Department shall have thirty (30) days to deliver of the Notice to Proceed
‘with Construction. L : B . ‘
E 2, All construction shall be performed by appropriately licensed contractors and
subconttactors, reasonably approved by the Department. Lessee shall furnish the Department
with a true copy of Lessee's contract (the “Constraction Contract”) with the general-contractor

' (the “General Centractor”) showing a breakdown of costs. Such Construction Coniract shall
give the County the right, but not the obligation, to assume the Lessee’s obligations and rights
under that Construction Contract between Lessee and General Contractor, if the Lessee should
default thereunder (subject, however, to the provisions of any agreement executed in connection
with a Leasehold Mortgage).

3. During the construction of the Capital Improvements, the Department or its
designee shall periodicaily inspect the construction to ensure conformity with the approved Final
Plans, and any changes thereto requested by the Lessee and approved by the Department in
writing, : ' '
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4, During the construction of the Capital Improvements, a Project Manager (the
“pM>™) for the Depariment will be assigned and shall be tesponsible to attend weekly/monthly
construction meetings and periodically inspect and review the progress of construction to ensure
adequate performance and conformity with the approved plans. Any changes to the approved
plans requested by the Lessce must be in writing and approved by the Department prior to
implementation. The Lessee shall at its sole cost remit to the County, a fee for the PM that shall
not exceed on half of one percent (.05%) of construction costs.

. 5. Lessee agrees that it will "competitively award" (as that term is defined in Section
255.20, Fla, Stat.) to an appropriately licensed contractor the contract for the construction of any
of the Capital Improvements the cost of which is in excess of the threshholds in Section
255.20(1), Fla. Stat.

H. Construction Bonds. At least ten (10) days prior to commencement of any construction
work on. the Promises, or prior fo the purchase and delivery to the Premises of any materials,
equipment or supplies for construction, the Lessee shall deliver to the County and record in the
public records of Miemi-Dade County, Florida, a payment and performance bond (the “Bond”)
with a surety insurer authorized to do business in the State of Florida as a surety in the full
amount of the construction cost of the Improvements that complies with the requirements of
Section 255.05, Florida Statutes. Such Bond shall be in the form provided and attached hereto as
part of the Construction Rider, and shall name the Lessee as the principal and the County as the
obligee, and payee and shall meet the following specifications (which shall apply fo bid,
performance, payment, maintenance, and all other types of bonds):

1.~ All Bonds shall be written through surety insurers authorized to do business in the.

State of Florida as surety, with the following qualifications as to management and financial

strength according to the latest edition of Best's Insurance Guide, published by A.M. Best
* Company, Oldwick, New Jersey:

Bond Amount Best's Rating

$500,001 to $1,500,000 BV
$1,500,001 to $2,500,000 : AVI
$2,500,001 to $5,000,000 A VI
$5,000,001 to $10,000,000 - AVl -
Over $10,000,000 ATX-

On-bonds in the amount of $500,000 or less, the provisions of Section 287.0935, Florida Statutes
(1985) shall be in effect and surety companies not otherwise qualifying with this paragraph may
optionally qualify by: '

A. Providing evidence that the surety has twice the minimum surplus and
capital required by the Florida Insurance Code at the time the invitation to bid is issved, -

B. Certifying that the surcty is otherwise in compliance ‘with the Florida
Insurance Code, and ' ‘ ,

C. Providing a-copy of the currently valid Certificate of Authority issued by
the United States Department of the Treasury under ss. 31 U.S.C. 9304-9308.
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3. The attorney-in-fact or other officer who signs a contract Bond for a surety
company must file with such Bond a cestified copy of his power of attorney authorizing him to
do s0. The contract Bond must be countersigned by the surety's resident Florida Agent.

4, The Lessee may in lien of a surety Bond, submit a cesh bond, conditioned upon
the faithful performance of the work in strict accordance with the Construction Contract and with
the approved plans and specifications and the completion of the same free from all liens and
within the time limit bereln specified; the said bond shall be so worded as to make the
Construction Contract a part thereof and shall contain a clause providing the right of suif or
action for whose benefit said bond shall be executed as disclosed by the text of said Bond and
Construction Cortftract to the same extent as if he or they were the obligee or obligees therein
specifically mentioned, and all such persons shall be held or deemed to be obligee thereof,

5, Florida Statutes Section 255.05 provides for the following conditions to be made
in all Performance and Payment Bonds relating to public projects: '

"A claimant, except a laborer, who is not in privity with the Principal and who has not received
“payment for his labor, materials, or supplies shall, within forty-five (45) days after beginning to

furnish Jabor, materials, or supplies for the prosecution of the work, finnish the Principal with a
notice that he intends to look to the bond for protection.”

“A claimant who is not in privity with the Principal and who has not received payment for his
labor, materials, or supplies shall, within ninety (90) days after performance of the abor or after

complete delivery of the materials or supplies, deliver to the Principal and to the Surety written

notice of the performance of the labor or delivery of the materials or supplies and of the non-
payment.” :

“No action for the labor, materials, or supplies may be instituted against the Principal or the
Surety unless both notices have been given. No action shall be instituted against the Principal or
the Surety on the bond after one (1) year from the performance of the labor or completion of
delivery of the materials or supplies.”

6. The Bond shall provide the following, without Hmitation:

A. That a payment bond in an amount not less than the cost of construction of the Praject
is obtained that is conditioned to secure the completion of the Project free from all liens and
claims of Lessees, sub Lessees, contractors, sub confractors, mechanies, laborers and material
men in substantially the form attached hereto;

B. That a ‘performance bond in an amount not less than the cost of construction of the
Project is obtained that insures that the constructions work shall be effected by the Lessee or, on
its default, the surety in substantially the form attached hereto; and, '

(. That the surety will defend and indennify Miami-Dade County and Lessee against all
loss, cost, damage, expense and Hability arising out of or connected with the construction of the
Project, up to the maximum bond requirement amouxt. '
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7. In the event that, for any reason, either or both of the Tessee’s Payment and

Performance Bonds lapse or are held to be no longer valid or enforceable before the satisfaction -

of any and all claims by material men, laborers, contractors, sib contractors, or any suppliers of
any kind, the Lessee shall pay all such claims, and indemnify, defend, and hold the County
harmless against such claims. : :

1. Tnsurance. Prior to the commencement of construction; Lessee shall provide or cause its
contractots to provide an original policy for Builders Risk/Installation Floater on an "All Risk"
basis in an amount not less than one hundred percent (100%) of the insurable value of the
building(s) or structure(s) or material(s). The policy shall be in the name of Miami-Dade County
and the Lessee as their interests may appear, This insurance is to be maintained until substantial
completion of the work, as determined by the Department. - :

(This insuravce is in addition to the insurance required by the Amendmen).
J. Miscellaneous.

L. No liens shall be attached to the Park or-any part thereof.

2. Prior to the commencement of any work, Lessee shall demonstrate to the
Department’s satisfaction that all construction financing is in place,

3. Lessee shall work closely with the Department fn scheduling and engaging in
Lessee’s construction activity so as niot to disrupt Park events, including but not lmited to special
events. Where conflict may occur, the Department shall reasonably make the determination as to
Lessee's right to continue work and the desirability of temporatily halting or continuing activity
by Lessee.

4, Lessee shall be lable for any damage, 'ioss, action, costs (including costs to
defend any action) caused by Lessee's failure to cease work after written notice from the
Department pursuant to paragraph J(3) above.

K.  Art in Public Plades. The Lessee shall, prior to preparing the Final Plans and
specifications, through the Department initiate contact and confer with the Art in Public Places
Representative for review of applicability of an art component to the Project. Should Art in
Public Places determine that the installation of an art component is applicable to this Project
based on the provisions of Ordinance No. 73-77 and subsequent amendments and guidelines, and
should it decide to pursue said installation, the Lessee shall further confer with the Arts in Public
Places Representative io develop a concept for art appropriate to the Project, and the Azt in
Public Places Professional Advisory Committee as to the type(s) of art, location(s) and possible
artist(s). The Director of the Arts in Public Places program shall approve the final concept and
location. The Art in Public Places Trust will make the final choice of the artist(s), upon
tecomemendation of the Art in Public Places Professional Advisory Committee. As part of its
Master Plan, Art in Public Places encourages and will give preference to collaborative projects
between artist(s) and the Lessee to promote the integration of artwork and site. Such
collaborative efforts shall include the active involvement of both the Lessce and the artist(s)
during design development of the Project. The Lessee shall coordinate the installation of
anchorages, special lighting, or plumbing or other utility or installation and connections as
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required for the proper installation of the artwork in accordance with the artist’s coricepi(s) as
part of their services under this Agreement. '

Should the Art in Public Places fee be assessed, the Lessee shall at its sole cost expend one-and-

a-half-percent (1.5%) of the curmulative construction cost for the refurbishment of existing works
of att at the Restaurant and/or for the commissioning of new works of art, All aspects

concerning the acquisition of new works of art ot the removal and/or relocation of existing works

of art located within the Restaurant shall comply with the Azt in Public Places (APP) ordinance

and the program Master Plan & Implementation Cuidelines as are -appropriate in the
determination of the County. The Lessee may be requested o assign a representative to actas a

linison with APP for purposes of implementing the requifements set forth herein. The County

reserves the right o make final determination on how funds approptiated herein are expended.

11. THE DEPARTMENT’S CONSTRUCTION OBLIGATIONS

A. Conditions of Premises. The .Department shall deliver physical possession of the Premises
to Lessee in an "as is" condition so that Lessee may commence construction. ‘

‘B. Reasonable Access. The Department shall provide reasonable access to allow Lessee 10
have ufilities brought 1o the Premises and to have constricted the approved improvements
described in this Agreement. :

C. Liggidated Damages. N/A
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RESOLUTICN MNd.

f-105§-88

nger  Ttem No. 5(e) (42)
P=-18- . .

RESOLUTION AUTHORIZIHG EXECUTION OF LERBE AND
RGREEMENT WITH GOLD COAST RACKS, INC. FOR THE
IRSTALLATION AND OBERATION OF A ROAT DAY .

STORAGE FACILITY AT

HAULOVER BFRACH PARK,

Attachment 1

SUBJECT TO APPROPRIATE GOVERHMEN?AL APPROVALS

WHEREAS this Board desixeslto acoomplish the purposes
cutlined in the accompanying memorandum, & SOpY of which is

incorporated hereim bY reference,

HOW, THEREFORE, BE IT RESOLVED RY THE BOARD OF COUNTY
COMMISSTONERS OF DADE COUNTY, FLORIDA, £hat this Board approVes
tha Tease and Agreement between Dade County and Gold Coast Racks,

tne., By which Dada Tounty will authorize ths installation anpd

_operation of a boaﬁ--dry storags facility at Haulovex Beach Park,

suhiect to obtaining appropriate govermental approvals, in

suhs_tantiaily the form attached hereto and made a part hexeof,

: ind authorizes the County Manager to exeonte sama fox and on

B bphalf of Dade County. ~

The foreqoing rééolution.was offeied,%y Commisaloner

Clara Qesteris . , who moved its adoption. “The

' motion was seconded by Commissioner James F. Redford, dr.

and uﬁon heing put to a vote, the yote was as fgilows:

- Barbara M. Carey * absent
Clara Qesterle aye
_Beverly B, Phillips zye
James F., Redfoxd, Jr. aye

Haxvey Ruvin : abseat
Bakry.D.. Schraiber aye
Jorge E. Valdes aye
Sherman 5. Winn aye
Stephen P. clark ’ aye
sPhe Mayor thereupon declared the resaluti:m duly passed and

" adopted this 19th day of July, 1988,

DADE COUNTY, FLORIDA
BY ITS BOARD OF
COUNTY COHMISSIOWERS

RICHARD . DRINKER, CLERK

) R
Approved by County Attorney as By &Aﬁifﬂm‘“ "
to form and legal sufficienay, m Depaty Clerk
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MEMUHANDUK . -
agenda JTtem No. 5(e) (42)

*6  Honcrable Maybr and Hembers oATE | July 19, 1588

FROM Joaquin G. Avino, FiBuy PuL.Se

Soard of Couhty Commissioners

SUBJECT ppproval of Lease
Lgreament for Boat

s

Dry Sterage Facility
CounZ Manager - ‘% sﬁ at Haulover Park
o o B

 RECOMMENDATION:

It is recommended that t
Geld Coast Rachs, Inc.
Baach Park RFP and auth
Gold Coast Racks, Ino.
of & boal dey storage £

BACKGROUND ¢

be Board appreve the responsive' proposal of
to tha Boat Dry Btorage Facllity at Huulover
oerize the execubicn of a Lease Agreement with
For the financing, development and operation
a0iliby at Haulover Eeach Park.

The Board of County Commissioners approved the RFP -process on
September 1, 1987. Dus &» the public interest in beating-related
eetivities din this apea apd private sector busainess interest in
meeting the estimated publiv domand for a2  frack® type bozt dry
storage facility im the Park, caupled with  the Departmentis
budgetary constralpts ip proyiding this aservice and facility, a
Request For Proposals was duly advaeytised and proposals received.
The proposal of, Gold Coasb Raoka, Ine: was recommended by Lha

Culture and Recreation Committee on January 28, 31388 as being in tha
best intereat of tha Couniy. ‘

The fasility would be part of the Parkia boat ramp area. £ mihinem
of $700,000 would be invasted by the proposer. The County would
receive an anauve)l minlouw wvent of 348,000 plua varied percentages of
gross recelptd on services and goods offebsd for rental or sale,

Design and construstion apérovals leo are
County 33-303 hearing,
Permit, Shoraline Pevelopm
D.E.H. . .

belng sought via Dade
Counbty DERM Class I Coastal Gonsbruction
et Review and U.5. Army/State of Florida

“
ey g
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STATE OF FLORIDA }
§
COUNTY OF DADE )

.

Flacida, and Ex-Offitio Clerk of the Board of County Commissioners of said County,

DO BEREBY CERTIFY that the above and foregoing §s @ teue and corcect copy of

Rusolution Mo, . R-1081-88 , adopled hy the said Bosrd of Cosety Commis-
sioners ot jts meeting beld on duty 19 1w B8,

1N WiTHESS YHEREOR, 1 have hoteusto sei my hand and elficlal seal on
‘20st ly 19 8B

thiz day of JALI T

-y

RICHARD P, BRINKER, Ex-Officie Cleck
! Beard ef Conaly Commissioners
Dade County, Florida

- oy L s LD (s
LY : @epﬁ:y Cleck .

Heardf of Counly Commissionzrs
Pade Counly, Flafida

105,20k BL¥- $1S7T
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I, RICHARD P. BRINKER, Clerk of the Cirouit Court in 2nd for Dade Conaly,
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’ ane
- Agenda Item® . 5{e}{d2} .
7-19-B8 fire%

" R-1051-88 w
RESGLUTTIGN NO. 1051 _ é ’1’;{!
MY e
RESOLUTION AUTHORIZING EXECUTION OF LEASE AMD g "
AGREEMENT WITH GOD CORST RACKS, INC. FOR THE a8, ‘iﬁ
- [NETALLATION AND OPERATION OF A BOAT DRY ‘%'If*”

STORAGE FACILITY AT HAULOVER BEARCH PRRK, °
SUBYECT £0 APPROPRIATE GOVERNMENTAL APPROVALS

WHEREAZ, thig Board dmsires to achmpli'sh the purposes

outlined in the acgompanying memorzandum, a copy of which is

. incorporated herein by referencé,

NOW, 'THEREFORE, BE IT RESOLVED BY ".C‘HE BOARD OF COUN‘.FI'I
. COMMISSIONERS OF DADE C.GDNTY, FLORIDA, that this Board approves
+he Lease and Agqresment between Dade County :m;l Gold Coast Racks,
Inc., by which Dade County will avthorize the installaklon and
operation of a bost dry storage Fac.:ilj.ty at Hanlovexr Beach Park,
sahiect to ubtniﬁing appropriate govermental approvals, in
sobstantially the form attached hereto and made a paxt hereof,
znd auwtherizes the County Manager to execule same for and on

kehalf of Dade County. N

phe foregoing resolution was offexed, by Commissloner
Clara Gesterle ; Who maveiﬂ its adoption, The .
motlon was s&s.(‘.uad_ed-i:v c:‘:m‘.is.siunax: James F. Redford, Ir.
and upen being .put to a vote, the vobte was as fullcsws:l
. Rarbara M. Carey = absent
clara Desterle ays

Beverly 2. Phillips aye
James F. Redford, Jr. ayé .

Harvey Ruvin shsant

Barry D. Schreibex aye

Jorge E. Valdes. aye

Sherman-§. Winn e -
Stephen P, Claxk aye

The Mayor thersuplm declared the resclution duly passed and

. agdopted thig 1%th dav of July, 1988,
DROE COUNTY, FLORIDA
BY ITS BOARG OF
COUNTY CGMMIS_SICIN'ERS

RICRARD P. BRENKER, CLERR

B}

. ' i BYER
Approved by County.hftorney as By? @ﬂéﬂég = ' .
to form and legul sufficieney. N\ Depnty Gierk

L




MEMORANDUM

TATOYL VT A Agenda Item No. 5{e}{42}

o

FRoM Jogquin G. Avine, P.E.ﬁ P,L.S,-

Honorable Mayor and Members - oAtz | July 19, 1988

. Board of County Comnissioners

5”54507.ﬁpgrOVal of Lease
Agreament for Boat
Dry Storage Facility

CounZ Hanagen ?M . at Haulover- Park
[ B

L

RECOHMMENDATION:

It is recommendsd that the Board approve the responsive proposal of
Ocld Corst Raska, Ine. to the Boab Dry Starage Facllity at Haulovap
Beaeh Park RFP und avthorize the execution of a Leasa Agreement with
Gold Coast Raeks, Tap. for the finaneing, develspment .and cperaiion
of a4 boat dry storage facility at Haulover Beach Pari.

BACKGROUND:

Pt i i gaid

The Board of County Commissioners approved tha HFP ' process on
September 1, 1987. Due £o the public interest in boating-related
activities in this area and private gector business interest fn
weeting the estimated publie demand for a Ypagkh typa  boat dry
sbtorage Fasility 3in the Parkt, oouplad with Ehe Departmentls
budgatary econstraints in providing this service and faoility, a

" Request For Preposals was duly advertisasd and propusals raceived,

The proposal of Gold Coast Racks, Inc. was ‘reqsuwmended by the
Gultura and Recreation Committse en January 28, 1988 as being in the
beat interest of the County.

The fasility would be part of the Park's boat ramp avea, A migimom
of $700,000 would be invested By +&he proposer. The County would
recelve an annual minimum rent of $48,000 plus varied percentages of
grous recsipts an serviees and goods offered for trental or sale,

Design and construction approvals alse are being sought via dade
County 33-303 hearing, County DERM Class I <Coastal Construetian

Permlt, Shoreline Development Review ané U.5. &rmy/State of Flarida
B.8.8.

‘e
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STATE OF FLORIDA g
COUNTY OF DADE )

58 -

. -

1, RICHARD P. BRINKER, Clerk of the Cironit Court in and for Dadas County,
Florida, und Bx-Oificio ClevR of the Hewrd of County Commissianess of saigd County,

PO HEREBY CERTIFY hat the above pod faregolng Is a trus and conest epy of

Rosatution No, M:L. adopled by the sald Board of Cousty Capmis-
slonern at its meating held an My 19 1088, .

IN WITHESS WHEREOF, { hava hereunts set my, hand and olficial soel on

thia ~215E_ gay o IS D8

RICHARD P, BRINKER, Ex-Otficio Cleck
Bnard of Counly Cemmissioneta
Dade County, Florida

g Ol o5 (Bl
C:bcpiziy Cleck

’ .-'.'6{} M M-'..E\:‘._

[+

A
. Ly

“. Su3n

=»= Board of County Commissionets -
Dade County, Florlda

102013 AL, 11772
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LEASE AND AGREEMENT

THiS\ LEASE AGREEMENT, made and entered in this /G day of
. 1988, by and between METROPOLITAN DADE COUNTY,
FLORIDA&khe nﬁmty",) and GOLD COAST RACKS, INC., (the "LESSEE",)

WITNESSETH:

et e ————— B —

WHE.REAS, the County owns and operates facilities at Haulover Beach Park ("Park™)
for the recreation and entertainment of park patrons, and .

WHEREAS, the County has duly advertised for proposals and received proposals for.
the lease of a portion .of the said marina area, and - : o

WHEREAS, the proposal of Lessee {the "Proposal™) was determined fo be in thé best:
interest of the County, : : ' . '

NOW THEREFORE, in consideration of the mutual covenants and provisions
contained herein, the parties hereto agree as follows: co

I.  Purpose: The County hereby grants unto the Lessee, and the Lessee hereby accepts
from the County, a Lease of designated shore/bulkhead area and adjcent land spaces as.
described In paragraph 7 for the operation of a boat dry storage facility. -Additional
initially approved-activities Include certain boat.and boat equipment repair, and the sale
of rental of novelties and merchandise directly related to the operation of the facility, as
shown in Exhibit A, attached and made a part hereof, so long as the sales and rentals do
not conflict with the previously or currently existing exclusive rights of others, as
determined by County Manager or his designee {the "DNepartment™. -

2, Term: The County hereby leases to the Lessee for a term of ten (10} .years,
beginning on the date determined by Department when Lessee's construction Is
substantially complete, and ending ten (10) years from the date thereoi, the premises '
described in paragraph 7 hereof for the operation of a hoat dry storage facility and such
other actvities that have been of may be approved pursuant to-paragraph’l above, within
Haulover Beach Park Marina, which leased premises and improvements located therson
.are hereinafter called the "Facilities". : '

3.  Option to Renew: Provided that there has been no material default of the Lease by
l.essee, Lessee may, by written notice to and approval by the Department at least six
months before the end of the current term, nefiew this Lease for ope additional period ef
five (5) years from the end of the original term, upon the same terms and conditlons as set
forth herein, provided, however, that-the minimum monthly rental payable shall increase
or decrease based upon the Consumer Price Index. In determining the«increase or
decrease in thé minimum monthly rental, the YAll Items" figure in the Consumer Price
Index (1982-84 = 100}, U.S. city average Issued by the Bureau of Labor Statistics of the
United States Department of Labor, as of the date of the last adjustment date to the
minimum monthly rent, shall be compared to said figure as of the first day of the
proposed renewal perlod. The minimum monthly rental shall be adjusted fo an amount
equal to the minimum monthly rental amount at the end of the initlal ten year term of
this Lease multiplied by a fraction whose numerator Is sald Consumer Price Index figure
on the first day of the proposed renwal period and whose denominator is said flgure on the
date of the last adjustment date o the minimum monthly rent.
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1f the Consumer Price Index referred to herein becomes ynavalilable, the index to be used
shall be the index of the General Price Level, issued by the Federal Reserve Bank of
Atlanta. If.the last mentioned index also becomes unavailable, the index to be used shall
be the index of the General Price Level issued by the Federal Reserve Bank of New York,
The base index shall be the index as of the last adjustment daté to the minimum monthly
rent, and in the event no figures are issued for said date, then the last iigures of said .
index issued immediately before sald date shall be considered the base index. In the event
no figures are issued for the first day of the proposed renewal perlod, then the last figures
of said index issued immediately before said date shall be used as the index on such date.
Such renewal period shall run consecutively to the original term of the Lease so as 10
make this Lease continuous in its operation from the beginnlng to its termination, a period
of fifteen (15) years. Renewals beyond the first shall be at County option on such terms
and conditions as the parties hereto may agree. In the event that the parties do not agree
on terms for renewal periods beyond the first before the expiration of this Lease, Lessee
shall have no further rights under this Lease. : C o

4.  Exclusivity:, The rights granted under this Agreement are exclusive only to the site
to be laased herehy and as to types of services items offered. The Lessee acknowledges
that other pariies are and shall he entitled to provide competing services within the Park.
Nothing contained in this Agreement shall preciude the County from charging parking or
other fees from patrons. : , '

5.  Additional Services and Space: The Department, at its sole discretion, may allow
the Lessee to provide additional service andfor use additional space adjacent to the leased
premises or within the park, upon such terms as thé parties may agree. Such additional
services must follow the theme of the approved purpose of this Agreement.

Such services andfor facilities may.also be provided by Lessee under a sub-contract.
Terms and conditions, including payment of fees to the County, of any sub-contract are
subject to prior approval by the Department. : :

I the Department and Lessee cannot agree to terms for such additional services
and/or space within a time period determined by the Department, the Department may
then provide such additional services andfor facilities Hself or seek a different Lessee Idr
such additlonal services and space through normal public bidding procedures. Failure to’
agree to terms shall not preciude Lessee from participating in the public bidding.

6. A, New Construction: The Department shail approve all construction, all
“installation and all use of the Facilities. Lessee shall bear the cost associated with such
construction, installation and use. Lessee shall spend a minimum of $700,000.00 for
immediate improvements, as represented within the Proposal. All improvements shall
become the propetty of the County at termination of this Agreement. Al construction
shall be accomplished In accordance with the Construction Rider, made a part hereof as -
Attachment B, by reference. - '

B, Unti} achievement of eighty percent {80%) oqcupancylof the boat dry storage
facility, Lessee shall spend a minimum of $60,000.00 annually for marketing, advertising
and promotion-in accordance with thelr approved Marketing Plan as set forth in the
Proposal, The Marketing Plan and Marketing Budget will be submitted at the beginning of
each contract year for Department approval. :

T Property Description: Haulover Beach Park {"Park"), 10800 Collins Avenue, Miami
Beach, Florida 33154, shore area and adjacent land space as shown on Attachment A,
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8. Minimum Rental Guarantge: Lessee shall pay a minimum monthly rental of eleven
percent (119%) of Lessee's Gross Receipts (as herelnafter defined) to the County from the
date the premises, described in paragraph 7 hereof, are certified by he Department to be
available for the Lessee's intended beneficial use.and occupancy; until the first day of the
fourth month thereafter (provided, however, that if sald certification date is subsequent
Yo the fifteenth of the'month, such initial rental period shall continue until the first day
of the fifth month thereafter). Thereaiter, Lessee shalf pay a minimum monthly rental of
Four Thousand ard 00/100 Dollars {54,000,00} to the County until such time as the rental
rates for the premises are adjusted as provided herein. I{ the last month of the term of
_this Lease {including renewals) is less than a full month, or if the minlmumn monthly rental
is adjusted, as provided below, during the month, Lessee shall pay a pro rata share of the
minimum rental for said month in effect at said time. Sald Minimum Rent shall be due on
the tenth (10th) day of each month for each preceeding month without billing. In the
event that Lessee leased additional space, the rental fees may differ from the minimum
rental guarantee rate. These rates shall be interim rates until reviewed as established
below. - - . C :

.9,  Rental Rate Review: The guaranteed rental rate(s) stated herein shall be subject to
fair and non-discriminatory review and adjustment at the end of the first (Ist) year from.
the date of commencement of this Agreement by Lessor, and each one {1) year. period
thereafter, provided, however; that any increase in the monthly minimum rental rate shall
not exceed six percent (6%) of the immediately previous monthly minimum rental rate.
Rates for additional properties shall be reviewed at the same time as the rate review for
the minimum lease regardless of time adding the additional space, When such rental rates
are established and approved by appropriate action of the Board of County
Commissioners, this lease Agreement shall be considered amended, and written
notification shall be provided by the Department to the Lessee of the establishment and
effective of the sald rental rate(s) applicable to the leased premises.

Fl s

10, ‘Percentage Fees: The Lessee shall pay to the County, to the extent greater than
the minimurn rent, without billing: '

10 % of Gross Receipts from rental of boat racks and storage space, and
fromm vending machines o

-7_ % of Gross Receip’cs from boat rental

5 % of Gross Receipts from mariné towing and
engine sales, insurance sales . .

salvage, used boat and

3 9% of Gross Recelpts from sale of marine supplies, shipstore service and
repair. '

Such payment shall be received by the appropriate County office the tenth (10th)
day of the month following the month during which the gross recelpts as defined in
Paragraph 11 herein, were earned. :

11. Gross Receipts. The term gross receipts as used in this Agréement means all monies
paid to or considerations of determinable value received by the Lessee for sales made,
transactions had or for services rendered, from all sources, ir the operations of this
Agreement, regardless of when or where the order therefore is received, or the goods
delivered, or services rendered; provided, however, that any taxes imposed by law which
are separately stated to and paid by customer and directly payable by the Lessee to a
taxing authority, sales refunds and specificaily authorized by the Department discounts
may be excluded therefrom. .

78




12.  Sales Tax: The Lessee shall be liable for the prevailing State of Florida Sales and
Use Tax imposed on rent {currently at the rate of %) on the amounts payable to the
County under this Agreement. This Sales and Use Tax shall be payable to the County
which in turn will remit same, less authorized handling deductions to the State. Said tax
is applicable to guarantee and percentage payments, unless otherwise detérmined by the
State of Florida.

13. Payment of Fees: The Lessee shall pay all fees and charges required by this .

Agreement to the following: -

Park and Recreation Depariment
Contract Management Section
56 S.W. 32nd Road

Miami, FL 33129

(Checks shall” be made payable to the "Dade County Board of. County
Commissioners™,) oo : o :

In the event Lessee fails to pay any of the rentals, fees or charges as requiredto be -

paid under the provisions of this Lease Agreement within ten (10) days after same shall
become due, interest at the rate approved by the County (currently 1%9% per rorth) shall
accrue against the delinquent payment(s) until same are paid, Interest shall be charged
from the date payment is due. Implementation of this provisiort shall not preclude the
© County from terminating this Lease Agreement for default In the payment of rentals, fees
or charges, or from enforcing any other provisions contained herein. '

'14. .Reports and Records:

_A. The Lessee shall maintain during the term of this Lease Agreement all books of
account, reports and records customarily used in this type of operation and such records
as are necessary to document its activities pursuant to this Agreement and all monies
collected hereundeér, not limited to gross receipts. The form of all such records, cash
registers, tapes, hooks, ledgers, journals, sales slips and invoices, installed or used for

< recording the operations of the Lessee under this Agreement shall be subject to the

" approval of the Department prior to commencement of operations. - Subsequent
recommendations for changes, additions or deletions shall be .contingent upon written

approval of the Depariment. -

e

. B. ©On or before the tenth (10th) day following the end of each calendar month
throughout the term of this Agreement, the Lessee shall furnish to the Department a
report of gross receipts during ‘the preceding calendar month, on forms approved by the
Department. This report shall be slgned by the Lessee certifying. to the accuracy of such
gross receipts. Any percentage fees’or charges due shall be payable with the submission
of the report provided for in this Article. : :

€. Léssee shall subrﬁjt to the Department at its own expense, within sixty {60) days
~ following each twelve (12) month period of operation under this Agreement, a report

prepared and attested to by an‘independent Certified Public ‘Accountant, as to the correct |

gross receipts per month arising from the Lessee's operations under this Agreement. The
report due. under this Paragraph shall, for the first reporting period, cover the period
ending twelve months from the date of the execution of this Lease, plus the balance of
the. number of days necessary to have the period end on the last day of a month in the
event this Lease is not executed on the first day of a month, Reporting perlods may be
adjusted with prior written approval of the Department. Accompanying the above report
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shall be a second report showing all improvement costs as required in Paragraphs 6A and

25A and a report attesting to expenditure in accordance with the approved Marketing Plan
as required in Paragraph 6B. . ) .

D. The Lessee shall allow the Department or the auditors of the County to inspect
all or any part of the compilation. procedures for the -afaresaid monthly reports. Said
inspection shall be reasonable and is at the sole discretion of the Department. Records
shall be available Monday through Friday inclusive, between the heurs of 9:00 a.m. and
5:00 p.ms at a location within Dade County. o ,

E. All records of the Lessee necessary to verify any report set forth herein shall
be available to the Department and the County's auditors at a reasonable location In Dade
County, Flerida, for a period of five {5) years after the end of any lease year.

i5. Facilities:

A. The ‘Lessee hereby agrees to submit for app'roval'by the Department detailed- .
plans and specifications for any anticipated leasehold improvement and shall construct the
impravements in accordance with the approved plan as gqutlined in the Construction Rider.

B. The design, structure and all pertinent features of the Facilities are to be
constructed by or for the Lessee shall be subject to change upon the mutual consent of the
Department and Lessee.

. C. All equipment and personal ‘property’ furnished by Lessee shall be of good
quality and suitable for its purpose. To Insure such quality and suitability, the County
Manager or his designee shall have the right to require. substitute equipment. or personal
property or additional equipment or personal property when such action is deemed
necessary or desirable. Equipment acquired by the Lessee by purchase from the County
that is unsuitable for Lessee's operation may be replaced with other equipment or personal
. property of the Lessee's choice, subject to the above conditions. - :

. D. The County shall be given the right opr'urcha'se of any personal property within’
fhe leased premises according to procedures listed in Paragraph &3,

_ . It shall be the responsibility of the Lessee to coordinate activities with the
County during any construction and normal operations. . -

16, Facility Manager: The Lessee shall hire and assign a full-time qualified,
experienced facility manager for its operations in the Facilities. Sald facility manager
will have no other duties or responsibilities and will be physically. available during
reasonable operating hours. The qualifications of said facllity manager shall be submitted
to the Department upon request. During the hours when the manager is not on duty or
available, there shall be a designated assistant managet. The manager and assistant
manager shall be authorized representatives of the Lessee and entitled to act in all
matters relating to the day-to-day operation of the facility hereunder. The Department
shall be advised in writlng of the names, addresses, social security numbers, and birth

dates of the manager ahd assistant manager.

17, Departmental Apprgval: The Lessee agrees that it will obtain ﬁfior written approval
from the Department in all of the following matters, which approval shall not be

ur}reasonably withheld.
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A. Use of any type of vending machines, inside or outside of thé
building within the leased premises. '

B, Changes from originally approved specifications, business activities,
signage, and graphics.

C. Equipment Lessee’ plans to - install requiring any building
modifications. ' . S

D. Lessee’s marketing plan, in'an amount not less than $60,000.00 per
year, except as otherwise provided in paragraph 6.B. hereof. .

E. Any use of the County's, Department's, Park's or Facility's name.
F. Tree and similar vegetation replanting or removal. '

Further, it is understood by the Lessee that should any of the above items be
disapproved, Lessee may offer alternative solutions. The Department shall be allowed
sixty (60) days to reach a decision in any of the above matters and failure to do so within
such period shall constitute approval, ) -

18. Department Approval of Change: The Department resérves the right with stated.
just cause to require the Lessee to change within a stated time any and all items
contained in Paragraph 17 it deems in need of change, despite previous approval of same.

19. Public Contact-of Lessee's Employees: Lessee's employees in contact with the

- public shall perform their duiles In an efficlent and courteous manner. Failure of an
employee to do so shall be grounds for the Department to demand his or her removal from

- duties in the Concesston. All employees, with the exception of the facility manager and
assistant manager, shall be distinctively uniformed or appropriately attired so-as to be
distinguishable as the Lessee's employees.

20, Minimum Hours of Operation: The Facilities will be required to operate seven days
a week during those .hours of operation reasonably approved by the Department.
Sufficient Lessee attendants will be available to provide outstanding service. Prior to
beginning operations, the Lessee shall submit a schedule of intended hours of operation to
the Department for .approval, The Department may requiré a change in hours of
operation, if in the reasonable discretion of the Department, such a change is desirable in
.. providing the best service to the public. ’

21,  Quality of Lessee's Services:

‘A. The Lassée shall coﬁduct its operatlons in an orderly manner and so as not to
annoy, disturb or be offensive to customers, patrons, or others in the immediate vicinity
of such operations. : : '

B, The Lessee shall control the conduct, demeanor and appearance of its officers,
members, employees, agents-and representatives and customers and patrons, and upon
reasonable. objection of. the Department concerning the conduct, demeanor or appearance
of any such person, Lessee shall immediately take all necessary steps to correct the cause

. of such objection. - ' ' ' i

C. Lessee shall take good care of said premises, shall use the same in a careful
manner and shall, at Its own cost and expense, keep, maintain and repalr, and upon the
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expiration of this Agreement, or its termination in any manner, shall deliver sald premises

to the County in not worse condition than the same was at the commencement of this
Agreement, loss by fire or other casualty and ordinary wear and tear only exceptions.

D. | Lessee shall furnish good, prompt and efficient service, adeéuata to meet all
reasonable demands therefor. : _

£. The Lessee shall not conduct any business or activity not specifically authorized
by this Agreement, unless approved by the Department. It is expressly understood and
agreed that the said operatjon shall not interfere in any manner with the use of the public
area or infringe upon the normal method of operations of any other parties authorized to
conduct business at or near the location., The Lessee agrees that a ressonable
determination by the Department will be accepted as final in evaluating its activitles
which infringe on the rights of others and that Lessee will fully comply with any decisions

on this matter.
22, This'paraéraph'léit intentionally blank.

23. Facilities and Services Provided by Countys The County shall provide the following:

A. Electrical as existing.

B, Water facilities as existing.

C. Sewage collection facilities as existing.

D. Public péy teiephofxe(é), under sé;iara’ce contract.

B. Janitorial service for thé public areas of the Park. .

24,  Facillties, Equipmentl and Services Provided by Lessees . The Lessee, at its sole cost,
shall provide and/or mamntain leased premises. .

A. Janitorial service within fiffy feet of operations areds of :*clhe
. facility and solld waste removal from the facility.

B, Davices or registers for recording orlginal sales as approved in
advance by the Department (see Paragraph 14A).

Al construction and maintenance.

Fire sprinkler systém,'as.réquired by law.

SRS

Complete air handling system, as required by law.

All internal finishing such as ceilings, walls, decorations, furnishings -
and floor coverings, and any show cases, racks, other display and
sales facilities, including concession identification, signing, subject
to prior approval of the Department, which shall not be
unt‘easonably withheld. '

A

G. Instailation and connection of utilities o operating equipment and
utility meters. Lessee shall be responsible for utilities maintenance
and cests. ;
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H. Al operating equipment on the leased premises.

1. Al interlor and exterior maintenance .and repair of facility.

7. All plumbing fixtures on the leased premises.

K. Pest control within and arouﬁd operational areas of the facility.
' L; Garbage and trash collection from the facility.

M. Puﬁiic restrooms per approved plans and specifications..

25. Equipment Installed by Lessee: .

A. All equipment, furnishings, signage and advertising installed by the Lessee 5hall
be in keeping with the appropriate standards of decor at the Facilities and must be
approved by the Department prior to installation, which approval shall not be
unreasonably withheld. The Lessee shall not install, remove or replace the equipment or
furnishings without notification to, and prior to approval by, the Department, which
approval shall not be unreasonably withheld. Following the instailation of any additional
equipment, furnishing and improvements which the Department may approve from time to
time, Lessee shall provide to the Department a statermnent setting forth the cost of such
equipment, furnishings or.improvements and the date upon which the installation of such
equipment, furnishings and improvements was completed.

No coin or curi‘ency—operéted vending machines shall be installed -or located
within the premises unless it is deemed to be necessary for public seryice by the
Department, in which event the Lessee may be requested to Install specific types of

vending machines. Grogs revenues received by Lessee from any vending sales shall be

included in Lessee's monthly gross receipts as provided in paragraph 10 hereof,

B. Lessee agrees that all new equipment, furnishings and improvementis provided
shall meet the requirements of all applicable huilding, fire, pollution and other related
codes, o .

C. Lessee shall not alter or modify any’ portion of the Facility, the leased premises
or the improvements constructed therein without first obtaining written® approval from

the Department..

. D. Lessee shall not sel, convey, mortgage, pledge or otherwise dispose of any of
the equipment or furnishings installed on the leased premises without prior written
consent of the Department, which shall not be unreasonably withheld, Lessee shall
raintain a Hst of all personal property subject to liens, leaseing or other security
arrangement and shall provide such list upon request by the Department. Third party
security agreements affecting said equipment or furnishings are prohibited unless prior
written consent Is given by the Department, which shall not be unreasonably withheld.

26. Maintenance Responsibilities of The provision of janitorial services and all interior
maintenance and repair within and around the leased premises are the sole and exclusive

responsibility of the Lessee, including keeping and maintaining the leased premises in a -

first-class condition throughout the Agreement and any extension thereunder.

27. Damages: Lessee shall repair all damage to the leased or non-leased portions of the

Facility caused by the Lessee, Ifs employees, agents, customers, or Independent

contractors. )
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28. Utilities Within Leased Premises: Lessee shall maintain all utilities within the
leased Facility including draing, sewer pipes, alr conditioning, plumbing and electrical
lines, services, outlets, and where required by the County, meters to monitor utility
usage. _

Lessee, at its own ekpense, will be responsible for connection of existing water,
sewer, electric and any other utility to the site of new construction. Separate metering
for electric will be required, and expense to be paid by Lessee. Cost of utilities service to

_be paid by Lessee.

. 29. ‘Quiet Enjoyment of Leased Property: The County represents that it has free simple
title to the leased premises and that It has the full right, power and authority to enter
into this Lease. The County covenants and agrees that so long as no default exists in the
performance of Lessee’s covenants and agreements contained herein, Lessee shall
peaceably and quietly hold and enjoy the leased premises and all parts thereof for that
portion of the lease term, free from eviction or disturbance by the County or any person

ciaiming under, by or through the County. . o

30; Liability for Damage or Injury: The County shall st be liable for damage or Injury ..
which may be sustained by any party or persons on the leased premises other than the
darnage or injury solely caused by the negligence or intentional actions of the County, its
agents and employees. . .

31, Damage or .Destruction of Premises: If either the leased premises or the leased
buildings are partially damaged, but not rendered unusable. for the purposes of this
‘Agreement, the same shall with due diligence be repaired by the Lessee from proceeds of
the insurance coverage andfor at its own cost and expense and a pro-rata adjustment of
the rent payable hereunder for the period of Lessee's business intecruption, if any, shall be
made. 1f the damage shall be so extensive as'to render such premises unusable for the
purposes intended, but capable of being repaired within thirty (30) days, the damage shall
be repaired with due diligence by the Lessee from the proceeds of the insurance coverage
policy and/or at its own cost and expense, and for the period of Lessee's business
interruption a pro-rata adjustment shall be made as 10 the minimum rental guarantee and
utility fees, . : o : :

In the evént the said premises are completely destroyed or so damaged that they
will remain unusable for more than thirty (30) days, the Lessee-and the County shall be
under no obligation to repair and reconstruct the premises, and adjustment of the rent
payable hereunder shall be proportionately made up to the time ‘of such damage or
destruction, and the portion of the Lease and Concession Agreement whic¢h pertains to
such destroyed property shall cease and terminate, and all adjustments which are proper
including restoration of the site to a clean, neat and usable condition shall be made
actordingly. However, at the optlon of the County, and through negotiations pertaining to
all matters for continuing the premises in 4 Lease and Concession Agreement, the Lessee
may reconstruct the premises at its own cost. T

32. Ingress and Bgress: Subject to rules and regulations, statutes and ordinances, ‘and
terms of this Agreement governing.the use of the Facility, Lessee, his agents and
servants, patrons and invitees, and his suppliers of service and furnishers of materials,
shall have right of ingress and egress to and from the leased premises, o

33.  Assignment, Subletting and Successors i Interest: Lessee shall not assign, sublet,
mortgage, pledge nor otherwise encumber any portion of this Agreement nor any portion
thereof, notr any property associated with this Agreement without written approval of the
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Board of County Commissioners, which shall not be unreasonably withheld. Unappraved
assignment, subletting, mortgaging, pledging or encumbering ‘shall be grounds for
immediate termination of this Agreement. ; o

Tt is agreed that all terms and conditions of this Agreement shall extend to and be
binding on assignees, sublessees and other successors as may be approved. :

Lessee shall be liable for acts and omissions by any subcontractor affecting this
Agreement. The County teserves the right to directly terminate any subcontracter for
any cause for which Lessee may be terminated.

34, Ownership of Lessee: The ownership of the Lessee is very important to the County.
Therefore, the County reserves the right to terminate this Agreement any time more than
10% of the ownership of the Lessee has not heen specifically approved by the Department.
The Department shall reject any proposed new owner for any reason it believes is in the
hest interests of .the public, Lessee.agrees to- provide on 24 hour notice to- the
Department an accurate list of all owners of the. Lessee, showing the percentage. of
ownership of -each owner, Lessees whose stock is listed on a major stock exchange may be-
wholly or partially exempted from the requirements of this paragraph at the discretion of
the Department. The County acknowledges that it has specifically approved the current
ownership of the Lessee, as further described in Attachment "D hereto. .

L

35. Performancé Bond

A. Construction - The Lessee shall obtain and detiver to the Department, not less
than ten (10) days prior to the anticipated commencement of any construction as provided
in Paragraph 6 (A), heréof, a Completion and Payment-Bond (Performance Bond} with 2
surety meeting the qualifications set forth in Paragraph 36, below, in favor of the County, .
said bond to be acceptable to the Risk Management Division of Dade County. The Bond
shall be for the full amount of work and shall remain in effect until the completion of and
payment for the improvements, free and clear of all claims of mechanics, laborers and
material men, and any others participating in the constructian activity.

The Lessee may, in lieu of a Performance Bond-for Its construction, substitute
therefrom an escrow. agreemert with a financlal institution or some other acceptable
“party. Said escrow agreement shall be with parties and in form acceptable to the
Department and shall be ‘submittted for approval twenty {20) days: prior to the
commencement of construction, : _ :

B. Operations ~ The Lessee sfiall furnish a Performance Bond to the County each
year in the form attached hereto as Attachment C, with a surety meeting the
qualifications set forth in Paragraph 36, below, in an amount equal {o one (1} year of the
Minimum Rental Guarantee contained in Paragraph 8. This Performance Bond will be
conditioned solely upon the full and faithful performance of all covenants of . this

© Agreement.

The Lessee may, in lieu of the Performance Bond, but subject to the conditions
set forth-in this subparagraph 35.B., deposit with the County a cash deposit o irrevocable
letter of credit in the amount equal to one {1} year of the minimal Rental Guarantee
contained in paragraph 8.

36,  Indemnification and Insurance: The Lessee shall indemnlfy and save the County
harmless from any and all claims, Hability, lossses and causes of action which may arise
out of the actions or negligence; in whole or in part of the Lessee, its officials, agents or
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employees, in the fulfillment of this Agreement. The Lessee shall. pay all claims and
losses of any nature whatever in connection therewith, and shall defend all suits, in the
name of the County when applicable, and shall pay all costs and judgments which may'

issue thereon.

" The Lessee shall maintain the following insurance during the term of this
Agreement: . ' ‘ ' '

1. Comprehensive General Liability Insurance iri an amount not less
than $1,000,000 combined single limit fot bodily injury and property
damage. Policy shall be endorsed to show Metropolitan Dade
County as an additional insured. . '

2. Automobile Liability Insurance covering all ownéd, non-owned and

* hired vehicles in connection with the Agreement in an amount not

less than $300,000 combined single limit for bodily Injury and.
property damage. o

3. Worker's Compensation Insurarice - as required by Chapter 140,
Florida Statutes.

4, Contractual Liability Insurance - 'Coverlng al] liability arising out of’
~ the terms of this Agreement,

5. Flre’ anc‘i Extended Coverage Insuranc‘e covering all properfy both
real and personal, naming the County as an additional payee.

6. The Lessee shall provide or cause its contractor to provide Builder's

" Risk Insurance during the construction required by Paragraph 6 of

this Agreement, and shall proide any other insurance or security
that may be reasonably required,

The insurance required shall include those classifications as listed in standard
* liability insurance manuals. that most nearly reflect the operations of the Lessee.

- All insurance policies required above shall be issued by companies _authaz‘ized to do
business under the laws of the Siate of Florida, with the following qualifications as to
management and financial strengths

The Company must be rated no fess-than "B" as to management, and - -
no less than "Class "V¥ as fo strength, as .of 1986 or later, by the
latest edition of Best's Key Rating Guide, published by A.M. Best

Company, Oldwick, New’Jersey, or Its equivalent, subject 1o the
_approval of the County Risk Management Division. o

_ Certificates will indicate that no modification or change in tnsurance shall be made
without thirty (30) days written advance notice to the certificate holder. :

~_ Compliance ‘with the foregoing requirements shall not relieve ‘the Lessee of any
liability and obligation under this section or under any other section of this Agreement.

The Lessee shall furnish Certificates of Insurance 10 the Department at least fifteen

(15) days after to the date of apptoval of this Agreement, which Certificates shall clearly .. -

indicate that the Lessee has obtalned insurance in the type, amount and classifications as
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reqﬁired for strict compliance of the contract. Insurance shall not be cancelled without
thirty (30) days prior written notice to the Department.

The Department reserves the right to reasonably amend the insurance requirements .
hy the Issuance of a notice In writing to the Lessee. The Lessee shall provide any other
insuFance or security reasonably required by the Department. o

37, Cancellation by County: The occurrence of any of the following shall cause this
Agreement to be ferminated by the County upon the terms and condtions set forth below: -

A. Termination after ten {10) days from receipt by Lessee of written notice by
certified or registered mail to the address of Lessee set forth in paragraph 47
hereof, and failure of the Lessee 10 remedy same within the ten (10) day perlod
following receipt of the written notice:- -

Lo Institution of proceedings in voluntary hankruptcy by the Lessee.

2, Institution of proceedings In involuntary hankruptcy against the Lessee if
such proceedings continue for a period of ninety {90) days. -

3. Assignment by Lessee for the benefit of creditors.
4. Abandenment or discontinuation of operations hereunder.

5.  The discovery of any misstatement in the Lessee's proposal leading to
award of this Agreement, which in the determination of the County
significantly affects the Lessee's qualifications to perform under the Lease
and Concession Agreement. ~ ' '

6. Unapproved change of ownership interest in Lessee andfor failure to submit
the ownership Hist within 24 hours upon the request of the Department.

7. Failure to cease any activity which may cause limitation of County's use of
the Park, oo . '

2. The conducting of_any business or the merchandising of any product or
service not specifically authorized herein, and the failure to remedy same
within the soonest practicable perlod from receipt of the written notice.

B. Termination after fourteen days from receipt by Lessee of written notice by
certified or registeréd mail to the address of Lessee set forth in paragraph 47 hereok:

1.  Non-payment of any sum or sufns due hereunder after the due date for such
payments; provided, however, that such termination shall not be -effective
if Lessee makes the required payment(s) during the fourteen (14) calendar
day period following receipt of the written notice. -

2. Notice of any condition posing a threat to health or safety of the pubiié: or
patrons and not remedied within the fourteen day period from recelpt of
writter notice. -

C. Termination after thirty (30)-days from receipt by Lessee of written notice by
certified or registered mail to the address of the Lessee set forth in paragraph 47 hereof:
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i, Non-performance of any covenant of this Agreement and failure of the
Lessee to remedy such breach within the thirty (30} day period irom
receipt of the written notice.

2, A final judicial determination that litigation instituted by the Lessee
against the County was groundiess.

38, Termination by Lessee: Lessee shall have the right upon thirty {30) calendar days
from recelpt of written notice io the County to terminaie this Agreement at any time
after the occurrence of one or more of the following events: :

A. lIssuance by any court of competent jurisdicﬁorz of any injunction substantially
restricting the use of the facilities for the purposes set forth herein, and the remaining In
force of sald injunction for period of more than thirty (30) calendar days.

B. A preach by the County of any of the Terms, covenants or conditions contained
in this Agreement and the failire of the County to remedy such breach for & period of
ninety (90) calendar days after receipt of written notice sent by registered or certified
mail, return receipt requested from the Lessee, of the existence of such breach. :

C. The assumption by the United States Government or any authorized agency
thereof, or any other governmental agency, of the operation, control or use of the
facilities, or any substantial part, or paris, thereof in such a manner as substantially to
restrict Lessee's operations hereunder for a peried of ninety {90) calendar days or more.

39, Non-Discrimination:

A. Lessee does hereby for itseld, its pe:rscnai‘ representatives, SUCCeSSOrS in
interest, and assigns, as part of the consideration hereof, covenant and agree that:

1. No person on the ground of race, color, religion, national origin, sex, age or
handicap shall be excluded from participation in, be denied the benefits of,
or be otherwise subjected to discrimination in the use of sald Facilities,
except for bonaiide causes allowed by law. '

2. That in the construction of any improvements on, over, or under such land
and the furnishings of services thereon, no person on the“ground of race,
color, religion, national origin, sex, age or handicap shall be excluded from
participation in, be denjed the benefits of, or otherwise be subjected to
discrimination, except for bonafide causes allowed by law. -

3. That the Lessee shall use the premises In compliance with all other
requirements Imposed by or” pursuant to Title 45, Code of Federal
Regulations, Article 80, Non-diserimination under programs receiving
Federal Assistance through the Department of Health, FEducation and
Welfare - Effectuation of Title VI of the Civil Rights Act of 1964, and as
said Regulations may be amended. . :

B, That, in the event of breach of any of the above non-discrimination covenants,
the County shall have the right to terminate the concession granted hereunder and re~’
enter and repossess sald Facilities thereon and hold the same as If said concession had
never been made or issued. This provision shall not be efféctive, where applicable, until
the procedures of Title 45, Code of Federal Regulations, Part 30, are followed and
completed including exercise or expiration of appeal rights.
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C. Lessee shall not discriminate agalnst any employee or applicant for employment
o be employed in the performance of the contract with respect to hiring, tenure, terms,
conditions or privileges to employment because of age, sex of physical handicap {except
where based on a bona fide occupational qualification); or because of marital status,
coler, religion, national origin or ancestry. - '

40. Rules and Regulations: The Lessee will observe, obey and comply with all rules and
regulations adopted by the County and all laws, ordinances and/or rules and regulations of
other governmental units and agencies having lawful jurisdiction, which may be applicable
to Lessee's operations under this Agreement. Lessee specifically acknowledges that it
will be bound by Chapter 26 ‘of the Dade County Code {("Park Ordinance") and shall not
undertake any activity which shall cause challenge to the County's ownership or right to
undertake otherwise authorized activities at the Park and will immediately cease upon
notice from the County. ' - ,

1. Payment -of Obligations:

A. Lessee shall pay all taxes and other costs lawfully assessed against its leasehold’
interest in the leased premises, its Improvements andfor its operations under the
Agreement; provided, however, that Lessee shall not be deemed to be in default of lts
obligations under this Agreement for failure to pay such taxes pending the outcome of any
legal proceedings instituted o determine the validity of such taxes and/or other costs. h

B. - The Lessee shall procure, at the sole cost of the Lessee, all permits, licenses
_ and approvals required of Lessee for this operation and performance under this,
Apgreement,

42, Emergency Evacuation and Hurricane Plan: The Lessee shall provide to the
Depariment emergency evacuation and hurricare plans. These plans shall be detailed
procedures of actions to be vaken by Lessee and its employees or agencts if an evacuation
need or Hurricane alert warning is present, including boat removal. . Hurricane plans are
to be initially submitted to the Department and annually updated or amended by Lessee by
the second Tuesday of May of each year of this Agreement. Evacuation plans are to be
initially submitted to the Department within fifteen (15) days following comimencement of
operations at the Facllities by Lessee, and an updated or amended plan is to be submitted
within one year of each year of the Agreement following the Initial submission date.

.43, . Inspection by County: The Department shall have the authority to make periodic,
reasonable inspections of all of the leased premises, equipment, and operations during the
normal operating hours thereof to determine if such are being maintained in a neat and.
orderly condition. The Lessee shall be required to make any improvements in cleaning or
mmaintenance methods reasonably required by the Department. Such periodic inspections
may also be made at the Department's’ discretion to determine whether the Lessee is
operating in compliance with the terms and provisions of this Agreement.

44, Pacility Repairs, Alterations and Additions by the County: The County shall have
the absolute right to make any reasonable repairs, aferations and additions to any
structures and facilities, including the Facilities leased under this Agreement, free from
any and all liability to the Lessee for loss of business or damages of any nature
whatsoever during the making of such repairs, alterations and additions, except for such
damage caused by the sole negligence or intentional misconduct of the County and where
not otherwise indemnified by the Lessee. In making such repairs, alterations and

additions, the County shall take such reasonble measures as are necessary to minimize
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interference with Leéssee's operations of the Facilitiesl. If the Lessee's business is
interrupted, a pro rata adjustment of the minimum rent payable hereunder, for the period
of such interruption, shall be made, :

55. Termination of Contract: The Lessee, within thirty (30) calendar days following the
termination of This Agreement, shall forthwith remove all of its personal property not
acquired under the terms of this Agreement. Any personal property of Lessee not
removed in accordance with this paragraph may be removed by the Department for
storage at the cost of the Lessee or shall constitute a gratuitous transfer of title thereof
to the County for whatever disposition Is deemed to be in the best interests of the
. County, The County shall not be liable to Lessee for the safekeeping of Lessee's personal

property.

The County shall have the senior security interest in Lessee's personal property.
Lessee shall not remove any equipment, supplies in bulk, or fixtures within the leased
premises at any time without pre-approval in writing from the Department. Lessee shall
be liable to the County for the fair market value of any equipmerit, supplies in bulk, or
fixtures removed without County pre-approved written permission. Lessee shall also be.
liable for any expenses Incurred by the County in prosecuting any action against Lessee
following unapproved {tem removal described above. Lessee shall also be liable to the
County for any éxpenses incurred by the County in replacing any Items wrongfully
removed by Lessee, '

Yt is the intention of the parties to this Agreement that all furnishings and
equipment purchased or leased by Lessee, except those permanently atfixed to buildings,
as defined under the' laws of the State of Florida, shall be the personal property of the
Lessee, | oL . .- :

Upon the termination of this Agreement and the reni_oval of alt personal property by
Lessee, the Lessea shall deliver sald premises to the County in the condition set forth in

paragraph 2L.C. hereof, '

The Department shall have the right upon termination of this Agreement 1o retain
any portion of the Lessee's personal property in the .Facilities and pay to the Lessee the,
undepreciated value thereof, For purposes of this section, equipment and furnishings shall
be depreciated on a straight line basis at twenty pecent (20%) a year.

46, Approvals: Except as.provided otherwise, whenever prior apprdvais are required
hereinabove or by the Construction Rider by either party, such approvals shall not be
unreasonably withheld. h - ' . : ) '

47. Indulgence Not Waiver: The indulgence of either party with regard to any breach or
failure to perform any provision of this Agreement shall not be deemed to constitute a
walver of the provision or any portion of Agreement, either at the time of the breach or
failure occurs or at any time throughout the term of this Agreement. '

47, - Notices: Any notices submitted or required by this Agreement shall be sent by
registered or certified mail and addressed to the parties as follows: '

To the County: Director
Park and Recreation Department
50 S.W. 32nd Road
Miamli, Florida 33129
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To the Lessee: Gold Coast Racks, Inc.
' 88560 S.W. 87th Street
Miami, Florida 33173 -
Attentlon: Richard Gregory

or to such other address as either party may designate in writing, and where
receipt of same is acknowledged by the receiving party. -

If attempted delivery of any such notice by the method abovestated is thwarted by
any -avoidance of receipt or unavailability for receipt by the intended recipient, that
natice will have the effect of being constructively received by the reciplent.

48, Interpretations: This Agreement and the exhibits and attachments hereto, and other
docurnents and agreements: referred to herein, constitutes the entire, fully integrated
Agreement between the partles with respect 1o the subject matter hereof and supercedes
"all prior or contemporaneous verbal or written agreéments between the parties with
respect thereto, ‘excepting any past or contemporaneous written or verbal agreements
expressly and clearly incorporated by reference within the four corners of this
Agreement. This Agreement may be amended only by written document, properly
authorized, executed and delivered by both parties hereto. For the County, appropriate
suthorization shall be consirued to mean appropriate formal action by the Board of
County Commissioners. This Agreement shall be interpreted as a whole unit and section
headings are for convenience only. All Interpretations shall be governed by laws of the

State of Florida.

49, - Securitys The Department akes no warranties as to any obligation to provide
security for the.Facilities, autside of standard security measures supplied for the Park In
general. Lessee may provide its own specialized security for the Facilities, subject to the
Department's written approval. “Absence of said Lessee security measures shall not
increase the County's or the Department's securlty obligation. “

50, Attorney's Fees: In the event of any litigation arising from or pertaining to this
Agreement or any of the transactions contemplated hereby, the prevalling party shall be

entitled to payment of 118 attorneys' fees incurred In such litigation.

81,  Condemnation: If all of the leased premises, or such portion thereof as will make
the leased premises unsuitable for the purposes set forth herein,"is condemhed by judiclal’
- taking or otherwlse for any public or quasi-public use or pUrpose by any legally constituted
authority, then, in elther of such events, this Lease shall termilnate on the date when the
fessee no longer has the possession or use of the leased premises, and the rent and other
obligations of Lessee hereunder shall be prorated as of sald date. If a portion of the
leased premises which will not render the leased prémises unsuitabie for the purposes set
forth herein is condemned as set forth above, then in such event, a pro-rata adjustment of

_the rent payble hereunder shall be made.

Waiver of any breach shall not constitute walver of any other breach, Invalidation
of any portion of this Agreement shall not automatically invalidate the entire Agreement.

S

EN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by the appropriate officials, as of the date first above written.
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ATTEST:

Richard P. Brinker

43 »;0\?

[T

a.i'-"

“Secretary 0 X

Richard Gregory’

Type Name -
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GOLD COAST RACKS, INC.
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Richard Gregory

Type Name
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" ATTACHMENT "A"
PROPERTY DESCRIPTION
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ATTACHMENT "B"

CONSTRUCTION RIDER

-

lLessor:  Metropolitan Dade County {("County™)
Park and Recreation Departmént {("Department”)

Tenant {"Lessee/Tenant"): Gold Coast Racks, Inc.

Premises: Haulover Beach Park - Boat Dry Storage Faciii‘ty"

. This Construction- Rider is attached to that certain Lease and Concession
Agreement {the "Agreement“) hetween the above referenced parties covering certain
premises located In Haulover Beach Park, Miami, Florida more particularly described in
Paragraph .7 of the Agreement ("the Facilities)., Words and phrases used in this
Construction Rider shall have the same meanings as In the Agreement unless specifically
provided otherwise. If there is any conilict between the provisions of this Construction
Rider and the provisions of the Agreement, the provisions of this Construction Rider will

_prevail.

I CONSTRUCTION OF BUILDING AND IMPlROVE'MENTS ON THE PREMISES.

The huilding and other improvements that Tenant is to construct on the
Facilities shall be constructed in aécordance with the provisions of this Section I and
Tenant shall expend not less than $700,000 in constructing such buildings and
improvements, including furnishings, fixtures, and equipment, including design costs, legal
and accounting fees, franchise fees, insurance premiums, premiums for payment and
completion bonds,. interest paid on financing, lenider’s fees for interim and permanent
financing, takeout and standby fees and mortgage brokerage fees. Dade Caunty shall not
be responsible for any costs associated with the construction.

The Department has not sought the required approvals by permitiing agencies.
The Department believes that a major environmental study (Develogme'nt of Regional
Impact Review, ORI may not be.required for a dry storage facility of 240 units or less.
Whether or not a DRI is required, the Tenant shall be responsible for all costs associated
- with attaining the required permits, including any DRI costs. The permit process is
expected to take several months and be expensive. If a DRI were required, the time and

expense would be multiplied. -

The permitiing process will require approvals by the Department, other County
agencies and agencies outside the County., Metropolitan Dade County ‘("County") makes
no warranty of the success of the project or any part of the project nor that the County
will approve any activity, facility or procedure necessary to accomplish the project. The
County's Board of County Commissloners, Departments, officers, employees and agencies
shail have no cbligation to approve the project or any part of the project as it may be
proposed if such obligation is contrary to laws, statutes, ovdinances, policies or procedures
or is not in the best interests of the County, as determined solely by the County.

The Tenant hereby agrees to waive all clalms and defenses against the County, its
Board of County Commissioners, officers, employees and agencies {"County and
Agencies") and hold-the same County and Agenciles harmless fram all actions arising out
of award of a contract or other agresment based upon this Request for Proposals. The
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Tenant's sole recourse against the County and Agencles shall be abandonment of the
project and termination of any contract or other agreement. Nothing, however, shall
relieve the Tenant of responsibility and obligation to pay the County any monies due the
County and Agencies by Tenant or those acting In Tenant's place or for the Tenant at the
time of abandonment and termination. .

‘ A. ‘Preliminary Plans and Specifications, Within 60 days after the Department
notifies Tenant that the County has approved the Agreement, Tenant, at its cost, shall
have prepared and ‘delivered to Department five {5) "Preliminary Plans," including one
Mylar set for the construction of the building, grounds, access, parking, and related
improvements ("Tenant’s Project") at the Facilities prepared by an architect or engineer
licensed to practice as such in Florida, which Preliminary Plans shall include, and show,
without limitation, preliminary grading and drainage plans, soil tests, utilities, sewer and
safvice connections, locations of ingress and egress to and from the Facilities, curbs,
gutters, pariways, lighting, design and locations for outdoor sighs, storage areas,
., landscaping, "and structures: all sufficlent to enable potential  contractors and
subcantractors to make reasonably accurate bid estimates: and to enable the Department
+o make an informed judgment about the design and quality of construction and about any
effect Tenant's Projéct shall have on the Park. Such preliminary plans shall be based on
conceptual plans previpusly submitted by Tenant to Department in Tenant's Proposal.’
Tenant's Project shall be constructed within the exterior property lines of the premises;
provided that required work beyond the Facilities on utilities, access and conditional use
requirernents will not violate this provision. Tenant's building and other structures shall
be aesthetically and functionally compatible with the outdoor setting of Haulover Beach
Park. ‘

. Within 60 days after Department receives preliminary plans as required in
the preceding paragraph, Department shall either approve of them or dellver to Tenant '
specific ‘objections to them together with. Department's proposed solution to each
objection. ' Department shall not 'be unreasonable in exercising its approval rights
hereunder. Tenant shall exercise reessonable diligence in attempting to vesolve any
objections by Department to the Preliminary Plans. '

If the parties are unable to resolve any objections by the Department to
“the Preliminary Plans within 30 days after ‘Tenant, has received Department's objections,
“elther party shall have the election to thereafter terminate the Agreement upon notice to
the other party, the parties being thereafter relieved of any liability herdunder and under
the Agreement, except that One Thousand Dollars {51,000.00) of Tenant's guarantee
deposit previcusly deposited with the County shall be retained as liquidated damages and
the remnaining Four Thousand Dollars (34,000.00). of the guarantee deposit previously
deposited with the County shall be refunded. '

B. Final Plans and Permits. Within 60 days after the Preliminary Plans are
approved between the parties as pravided in'Section IA, Tenant, at its cost, shall cause to
be prepared and delivered to Department five (5} sets of final plans, including one Mylar
set, and specifications and working drawings ("Final Plang") covering Tenant's Building, .
which Final Plans must be censistent with the approved Preliminary Plans.

This Agreement is further conditioned upon Tenant being.able to obtain any
and all permits, licenses, certificates, approvals, and other entitlements for use
hereinafter collectively referred to as "permits") necessary for the construction and
operation of any buildings and Improvements at the Facilities,
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Not later than the date that Tenant delivers coples of the Final Plans 1o
Department as required .in this gection 1B, Tenant shall commence seeking from all
governmental agencies having jurisdiction over the Facilities and Tenant's Project all such
required permits, and Tenant shall exercise due diligence in attempting to obtain such
permits. ' : :

_ Subject to the timing requirements contained in the following paragraph,
the obtaining of any such permits shall not be consldered as complete. until any review
and/or appeal Is Iinally determined by the highest body authorized to. determing same or -
until the time for such appeal or review has explred, whichever date is later. If suit or
other proceedings are brought to invalidate any permit, the obtaining of the permit shall
not be considered as complete until final judgment, decree, or other appropriate decision
has been entered and the time for appeal therefrom shall have expired, or if any appeal
has been taken, until the appeal has finally been dete‘rmined. S

1f Tenant is unable to obtain such permits within 120 days from the date
. Tenant delivers copies-of the Final Plans to Department as hereln required, either party.
shall have the election to thereafter terminate the Agreement upon Notice to the other
party; provided, if Tenan® is unable to obtain such permits within such period of time due
solely as a result of delays caused by such governmental agencies other than the
Department, such petiod of time shall be extended as a result thereof until such permits
have been obtained. Except, if such permits are not obtained within 270 days from the
date Tenant delivers copies of the Final Plans to Department, notwithstanding the reason
therefor, or by such deadline as parties may reasonably agree, either party shall have the
election to thereafter terminate the Agreement upon notice to the other party. There
shall he no further obligation on the part of the tenant except the liquidated damages
mentioned above. : ’

_ When Tenant cbtains all such permits it shall deliver copies of them to
Department. . : -

. ¢, Commencement and Completion of Construction of Tenant's Project,
Within 15 days from the date that Department receives COpies of the permits and
authorizations covering construction of Tenant's Project as provided in Section Ib,
Department shall deliver possession of the Facilities site to Tenant in the condition that is
required by Section A, and Tenant shall immediately thereafter commence construction
of Tenant's Project and diligently pursue completion.thereof. The construction of Tenant's
Project shall be in accordance with. the Final Plans and subject to thé provisions of
Section ID. The Final Plans shall not he changed and/or modified without Department's
consent, which consent shall not be unreasonably withheld or delayed. Department's
consent shall not be. deemed as a substitute for approval from any agency which issues
permits and whose approval of rodifications may be required. : ’

All work in connectlon with th‘é construction of Tenant's Project shall be
performed in conformity with the Final Plans and shall comply with all applicable
governmental permits, authorizations and laws.

Tenant shall pay fqi‘ the cost of constructing access, securing the area,

constructing public restrooms with outside access and bringing utllities to Tenant's
Project, which shall be metered at Tenant's expense. .

Tenant agrees that in the construction of any improvements on, over, or
under such land and the furnishing of services thereon, no ‘person on the ground of race,
color, national origin, religion, age, sex or handicap shall be illegally excluded from
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participation in, be denied the benefits of, or otherwise be subjected to discrimination.
That in the event of breach of any of: the above non-discrimination covenants, the
Department shall have the right to terminate the Lease and to avail itself of all remedies
set forth therein. This provision shall not be effective, where applicable, until the -
procedures of Tltle 43, Code of Federal Regulations, Part 80, are followed and completed

including exercise or expiration of appeal rights.

Neither Tenant nor any contractor shall discriminate agalnst any employee
or applicant for employment 10 bé employed In the performance of the contract with
respect to his hire, tenure, terms, conditions or privifeges of employment, or any matter
directly or indirectly related to employment because of age, sex or physical handicap
except where based on a bona fide occupational qualification; or because of marital .
status, race, color, religion, national origin ot ancestry. All construction coniracts shall

include the above non-discrimination provisions.

Tenant's obligation fo commence construction. of Tenant's Project and
diligently pursue. completion thereof shail be subject to delays resulting from causes
beyond the reasonable control of Tenant including, without limitation, acts ‘of God,
inclement weather, and like matters. : :

Upon completion of construction of Tenant's Project, Tenant shall, at its
cost, cause a survey of the Facilities and Tenant's Project thereon and deliver to
Department "as built” drawings accurately réflecting Tenant's Project.on the Premises.

Both partles agree to execute and attach fo this Lease a new Attachment & showing the
exact location of Tenant's Project on the Prémises, :

D, 'f_xgvisions Applicable During Construction of Tenant’s Project. In addition
to the provisions of the Lease, “the following provisions shall be applicable during the
period of time. that Tenant constructs Tenant's project: .

: (1) Tenant shall potify Department of Tenant's intention to cornmence
construction of Tenant's Project at least two (2) days before cormnmencement thereof or
delivery of any materials. : o S

{z) Al construction shall be performed by contractors reasonably
approved by the Department. Tenant shall furnish Department with a true copy of
 Tenant's contract with the general contractor showing a- breakdown of. costs, and with
evidence of such general contractor's financial condition and shall obtain Department's
_approval thereof which shall not be unreasonably withheld or delayed. The contract shall
give Department the right, but not the obligation, to assume Tenant's obligations and
rights under that contract f Tenant should default. ‘

_ (3) Prior to the commencement of any work by Tenant, Tenant shall
furnish Department with a bond, as described herein, approved by the Department, which
approval shall not be unreasonably withheld. The bond shall be that of a responsible
surety company qualified under the terms of the Agreement, licensed to do business in
Flarida, in an amount not less than the cost of construction of Tenant's Project as
determined by Department and shall remaln in effect until the entire cost of Tenant's
Project shall have been paid in full, The bond shall provide the following, without
Limitation:

(a) That it is conditioned to secure the completion of Tenant's
Project free from all liens and claims of contractors, subcontractors, mechanics, laborers
and materialmen; .
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(b) That the construction work shall be effected by Tenant, the
' general contractor or, on their default, the surety; and; -

: ) (3] " That the surety will defend and indemnify Department against
all loss, cost, damage, expense and liability arising ouf of or connected with the
“construction of Tenant's Project, up o the maximum bond requirement amount.

(4) Tenant shall take out and maintain so-called "huilder's risk™ or
neourse of construction insurance" insuring Tenant's' Project during the peripd of
construction of Tenant's Project in form and amounts satisfactory 10 Department, and
shall take out and maintain the other Insurance that is required by the Agreement. The
insurance required herein shall comply with the provisions of the Agreement. Certificates
evidencing such insurance shall be provided prior to commencement of work.

(5) Noliens shall bé attached to the Facilitles or any part thereof.

. (6) Prior to the commencement of any viork,.'l‘enant- shall demonstrate to
Department's satisfaction that all construction and take-out financing is in place, the
Department to approve any and all progress payments within 5 business days after: the ..
request therefor. , '

(7) Tenant is to work closely with the Department In scheduling Tenant's
and engaging in- construction activity so as not to disrupt Park events, Where conflict
may occur, the Department shall solely make the determination as the to the Tenant's
right to continue work and the desirability of temporarily halting or continuing activity by
the Tenant. : : .

Tenant shall be Hable -for any damage, loss, action, costs {including
costs to defend any action) caused by the Tenant's failure to cease work after verbal or
written notice from the Department Director.
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1. DEPARTMENT'S CONSTRUCTION OBLIGATIONS

A. Conditions of Premises. Department shall deliver ‘physical possession of the
Facilities to Tenant on the date that Department is required to deliver possession as
required by Section IC i an ™as is" condition so that Tenant may commence construction
thereon. o ' ‘

In addition, Department shall provide reasonable access to alfow the tenant to
have utilities brought to the site and to allow Tenant to construct the Facilities provided
for herein. ' :

B. Liquidated Damages. It is mutually acknowledged that the assessment of
specific damages for ihe Inability to construct the Tenant's Facilities would be too
difficult to determine and that the vrovisions for liquidated damages contained herein are -
intended to compensate the Department for its efforts in assisting to complete the
improvements. No liquidated damages shall accrue to this Tenant.

Tenant: Gold Coast Racks, Inc. LESSOR: Metropolitan Dade County

Bw%/ ‘ By/%/%?/é/

President 0 f
Richard Gregory

) Type Name Type Name
fot / COUNTY MANAGEY:
' Secretary d’ / . Posltion
Richard Gregory
Type Name-
(CORP. SEAL) .
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BOND NO.

ATTACHMENT "CH

" PERFORMANCE BOND

KNOW ALL MEN BY THESE PRESENTS, THAT
. as Principal, and :

, a Corporation of the State of
authorized to do business in the State of Florida, as Surety, are held and firmly hound
unto DADE COUNTY, FLORIDA (hereinafter referred to as the County), for a period of
one year, the stm of : : (&

for the payment of which sum, well and truly to be made, the Principal and Surety bind
themselves, their heirs, executors, administrators, successors and assigns, jointly and
severally, firmly by these presents: - - : L

¥

Signed and sealed this dayof " | , 19

THE CONDITION OF THIS OBLIGATION IS SUCH, that whereas the County, by Lease and
Concession, Agreement, dated ' , and In
consideration of the rentals percentage fees, covenants and-agreements contained thereln
to be paid and performed by thé Principal has granted unto said Principal the right to
operate certaln concession facilities, in Haulover Beach Park, and more fully described in
sald Lease and Concession Agreement for a term as set forth in sald Agreement, which
Agreement Is made a part hereol by reference, This Bond shall be effective for the
period ‘

through | .

NOW, THEREFORE, if the Principal, its executors, administrators, successars.and assigns,
shall well and truly pay, or cause to be paid, the rentals and percentage fees and fully and
faithfully perform or cause to be performed the services as required by the Lease and
Concession Agreement, then this obligation shall be void, otherwise it shall remain in full
force and effect.
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ATTACHMENT "D"

 LESSEE OWNERSHIP
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Proposed Ownexrship Of
Gold Coast Racks, Inc.

James Gregorf 31.33%
Neil Overman "31.33%
Jay Leader . 5%

‘Richard Gregory 32.33%
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EXHIBIT "A"

Schedule of initially approved activities o be conducted on the leased premises:

Boat Storage;
Boat rental; .
Sale of jﬂ_la‘:a,b{e'bﬂats;
Boat brokerage and sale of new and used boats 'and engines;
Snack bar;
.Fuel sales to boats in and out of the water; -
Locker rentals
Sale and rental of bait and tackle.
Sale of marine insurance; and
‘ _Serx;rice and miner repair to vessels

Additional activities may be approved in accordance with the Lease Agreement to
which this is an exhibit. '
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oo . hgenda Item No. 5{e} {39}
: 11-21-89

B RESOLUTION NO, R-1383-89
. #F
s .

) RESOLUTION APPROVING ASSIGNMENT OF LEASE FROM
GOLD COAST RACKS, INC. TO HAULOVER RESORT
MARINA, INC. AND "AUTHORIZING COUNTY MANAGER
70 EYECUTE AN ADDENDUM TO LEASE TO ALLOW
LEASEROLD MORTGAGING IN. AMDUNT HOT TO EXCEED
$500,000 ARD ...T0 EXERCISE TEEMINATION
PRU‘JISIONS CDNTAINED THEREIN

WHEREAS, this Boar*d deswes to accomplish the purposes

outlined: in the aecompanymg memorandum, - & copy of whieh 1a

. ineorporated hersin by reference.

NOW, THEREFCRE, BE IT RESOLVED BY- THE BOARD OF COUNTY
COMMISSIONERS OF DADE COUNTY, FLORIDA, this Board approves:

(1) The Assigdment of "the Lease for development and
operatlon of boat storage .and ancillary facilities at Hanlover

Beaoh Park from Gold Coast Racks, Inc. to Haulover Resert Marina,

Ing.; and-’- SR LI e e
ny. B T PLLARPEE: T B -
o ,f e '

{2) An A‘ddendum to the Lease to allcw a one time ieasehold

mortgaging in an amount’ not to exceed $500 000 in substantially:

the t‘prm attddhed and mad_e a, part hereoflj

LT LN

-
‘ﬁﬁg: éuthorizegﬂ"%he”-thhnty - Hanqgeé‘l tg  excerlse the
termination cendltions t.he;'é:?;u‘and subject to approval of the
County Rttorney, to execute the adéendum +and such other doouments
as may be necegsgary . related to 1easehold mor‘bgagmg for .and on
behalf . of ‘the’ County; and direet1ng the Clerk of the Board 'to
file all vrelsvant dochments in the foiclal Records of the
Counﬁy. ', .
. tee, L IEAIERT B ]
The‘ fbrégoing resoluiféz was offered by Commissioner
Sherman 5. Winn . who moved ibs adoption. The mobtion was
seconded by Commiséioner Charles Dusseal s ang upon be:‘;ng put

to a vote, the vobte was as follows:

"Barbara M. Carey absent: .
Charles Dusseau aye . .
Joseph M., Gersten -, aye

Labry Hawkins ' aye.

Harvey Ruvim -, aye

*Barry D, Sohreibper absent

v ‘Jorge B, Valdes . abhsent
Sherman 8, Winn © aye

Stephen P, Clark aye
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e mmm me—m arlnag 3PP

Page h. . 2, } |

The Mayor thereupon declared the resclubion duly passed and

adopted this 21st day of Novembér, 1588, |
' ' DADE CODNTY, FLORIDA
BY ITS ROARD OF -
COUNTY COMMISSIONERS
RICHARD P. BRINKER, CLERK

. ' _ REYMORD REED
Approved by County Attorney as By:
to form and legal saf‘fiaiency.g }@E\ ’ Teputy Cierk
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HEMORANDUM

Agenda Item No. S(e] {33)

TO

PROM

Honorable Mayor and, Members " DATE Hovember 21, 1989
Board of County Commissioners .

/' o o * Faellity at Haulover Beach
Euquitt G, Avino, P E., P.L.5. Park
County Manager : o

SUBEEC‘E’ Lenasa Assignment ang '
J Mortgaging for Boat Storape

. Recommendation . T A

1t is recomm ez;dad that the "Board spprove an sisignment of the Lease with Gold Coast
Recks, Inc. to Hunlover Resort Marina, Ino. end an sddendum to the Lease to nllow a
one~time leasehold mortgage In an amount not to excead $500,000.

“'Background )

Pollowing publ:e bldd[ng, the Bo:u'c] apprQVed ] Leasa with Told Coast Maeks, Inc. for
the development and, operation:ofi,a bost-storage faeillty st Haulover Beach Bark
{Reszo. No. R-1061- 88) One of the gonditions of the Lease is the requirement that
the Board spprove any ass_[gnment and any pledge of rights in Lenage. )

Gold’ Coast Raucks, Ine. wishes to increase funds: aveilable to expand construection,
cover cost overruns and provide additional worklng capita.l. To ageomplish this, Geld
Const Racks, Ing, désires to_borrow an amownt not to exceed $600,000. Current
improvement costs exceed $6800,000. At present, total costs will be more than
$1,500,600. As part of this bofrowing, the stockholders wish to restructure the
company. To accomp}ish -thls a new company, Hauwlover Resort Marlna, Ine. was
formed, Therefore, it i3 requested that the Laase be assigned to the new company and
that the new company,be the borrower, The attached Pisclosure Affidavits show the
changes in ownership sirseture, ,

’I‘he ‘addendum aut%&arizxng the one-time lensahold mortgagmg foliowx standards set in
enrlier dealings with other Lessees, In ease-of default, 2 lender will have the right to
take over the operation and find a replacement operator, If the replacement operator
is noceptable to the County, a new lesse may be executed by the County Manager.
However, the rights of sl parties arg snbord[nata to the County's vights to the lease
terms, .

i
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ASSIGRMENT OF LEASR

In conpideration of Tem Dollars (§10.00) and other good and yaluable
consideration, the receipt of which is hershy acknowledged, GOLD COAST RACKS,
INC., A Flerida corporation, does hereby aswlign, tranafer, convey and sel over
unto HAULOVER RESORT MARINA, INC., a Florida corporation all of ius xights
title and interest in that certain Lease Agreement dated July 19, 1988 and
amended November 7, 1989 by and between METROPOLITAN DADE COUNTY and GOLD
COAST RACKS, INC. for a boat storage facllity st Haulover Beach Fark.

ATTEST: GOLD COAST RACKS IRC.

Mm/i W
chard E, Gregory Richard E. Gregory /

Seeratary d "}/ - President - i .

ACCRPTANCE OF ASSICRMENT

HAVLOVER RESORT MARINA, INC. does hereby accept the foregoing Asslgnment
and agrees to assume and ablde by the dutles, responsibiiities, terms, and
conditlons of the above described Iesse Agreesent.

+

Dated this 7th Day of Hovember 1983, .

ATTESY: HAULOVER RESORT MARINA, INC

Richerd E. C /Zjﬂ iy RM L, "
chard E. Gregory chard E. Gregory
Secretary / Prasldent d / .

M ' CONSENT T0 ASSIGN

METROPOLITAN DADE COUNTY hereby consents to the foregoing assignment from
GOLD COAST BACKS,: INC. tu HAULOVER RESORT MARINA, INC.

Da bad this 7th day of November 1989...

ATTEST MEIROFOLITAR DADE COUNTY

L COg ,
¢ é\\{ M@-\; .

.~ > s
H (Wi
Couﬁjr Clerk ‘-" Y m»'a':: Cou Manager !
S Wpnall-s .
a\_‘#ﬁ "r' -

+
T aat®
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METRO~DADE COUNTY DISCLOSURE AFFIDAVIT

L RichaRd ERE G0 RK{ , being first duly sworn, state:

1. The full Jegal name and business address® of the perzon or entity contracting or transactipng business with Dade
County are:

: HAOLoER RESORT MARINA, INC.
(0o Collineg AUE. MIAMI BEACH FL 2315

-

2. [f the caatract or business transactien Is with a corporation, the full legal name and business address® shai)
be provided for each officer and director and each stockholder who holds directly or Indirectly five percent
{5%) or more of the rorporation’s stock. If the contrect o business transactlon is with a partnership, the fuli
legal name and business sddress® shall be provided for ench partner, I the ceatract or business transaction Is
with a trust, the full legsl name and addresst shall be provided for cach trustee and each beneficiary. All
such names and addresses arss

U.P hote TAMES CREGORY Woottann AD, SWICKLEYLA , 187#3
Soed, 13% T RY LEAQER SuiTE 21, AENASLOORT, B0 MAN sh‘.ﬂaytéﬁ.i‘wﬁ; pAvk
Pore- 2oleRich wRrD G-RIEGCORY. [5Dse CoLbing AVE M ity BENCE, B4 BBICY

3, The full legal names and businass address® of any othar Individual {other than subcontractors, materlatmen,
suppllers, laborers, ar lenders) who have, or wili have, any Interest {iegal, equitable, benelicial or otherwise)
in the contract or business transaction with Dade County are: :

DATE: /5‘,/‘{’/ T .
R ChAth GRS Goky

FAPIFA /

Signature = Er

SWORM to and subsc;ibud befora me;’,
this ¢ dayof perddieyh 19877
‘)

CTARY PUBLIC, ~ §T5%a of Florida
. at Large

¢id% at Largs - *

My Cammission Explress  ypiacy Publlc, stata of Fio 1992

aaast 2,
My Commissten £, lres Augast
*Past olflce box addresses not acceptable.
Use separate attached pages i aecessary,

.

YAny parson who willfully fails to disclase the Information required by...thls section; or who knowingly
discless false Information in this regaed, shall be punished by a fins of up Yo Ilve hundred doliars {$500.00),
or by lmprisonment In the county Jsil for up to sixty {66} days, or both In the discretion of the caut”
Ordinance 88-121, effective 12/30/38 .
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ADDENDUM TO LEASE

This Addendum to Lease, made and entered into this st day of
”WW 1989, by and between METROPOLITAN DADE COUNTYTTRe "County")

ghd GOLD COAST RACKS, INC, (the "L essee")

WITNESSETH
.' WHEREAS, the County and Lessee have rentered into a Lease Agreement, dated
July 19, 1988, for the development and operation of boat storage and ancillary facilities,
and <o o . o

WHEREAS, said Lease Agreement requires that the Board of County Commissioners
of the Courty approve any assignemnt, mortgaging, pledging and encumbering of the
Lease Agreement, and )

WHEREAS, the Lessee, or Haulover Resort Marina, Inc. as'new Lessee if approved
as assignee of the entire Agreement, desires to enter into a leaschold mortgage to pay for
additional construction, cost overruns and allow greater working capital, and ‘

- WHEREAS, the County desires that Lessee accomplish such additional construction, -

pay cost overruns and have greater working capital,

~ NOW, THEREFORE, for and in consideration of the mutual benefits of said Lease
Agreement and this'Addendum, the parties hereto agree as follows:

Leasehold Mortgaging: Lessee will be permitted to encumber its leasehold estate
created by the Lease to a financial institution, insurance company, pension or retirement
or welfare trust, or a fund supervised by a governmental authority (the "Lender"). Such
encumbrance may be by mortgage, deed of trust or other security interest, including but
not limited, an assignment, subordinate to Lessor's rights, including but not limited to
rents, issues and profits from the leasehold estate (the “Leasehold Mortgage"). Lessee
" shall provide true copies of intended notes and Leasehold Mortgages to the County for

reviéw and approval by the County Attorney prior to closing of such instruments and shall " |

include therewith the addresses to which all notices to Lender hereynder are to be
forwarded." The Leasechold Mortgage permitted and defined in this Section shall be limited
to securing of a one-time nonrenewable financing of Capital Improvements constructed by
or for Lessee on the Demised Premises ("financing of improvements"), which financing
may disencumber other Lessee funds provided that such funds are used for the purposes of
- the Lease. The amount of financing shall not exceed $500,000. '

Lessee may not encumber the leasehold estate as security for' any other

- Indebtedness.

The Leasehold Mortgage and all rights acquired thereunder shall be subject to each
and all of the provisions of the Lease and to all rights of Lessor, The following provisions
shall apply to such Leasehold Mortgages:

(a) Lessor and Lessee agree that any Leasehold Mortgage shall require that

Lender shall provide concurrently to Lessor all notices which are sent to
Lessee.
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(b)

)

(d)

Lessor shall provide concurrently to Lender all notices which are sent to
Lessee at Lender's last address as furnished to Lessor by Lessee or
Lender. i -

Lessor and Lessee will not mutually terminate the Lease, and Lessor will
not acccept a surrender of the Lease from Lessee, without the ptior
written consent of Lender. If such consent s not received irom Lender
within sixty (60} days after notice of intent to terminate ls recelved by
Lender, then such consent shall be deemed granted, If Lender does not
consent to such termination, then Lender shall commence 1o cure as
provided in subparagraph (d) hereof. Nothing in this subparagraph (c] shall
impair Lessor's.right to terminate the Lease in accordance with the
provisions of subparagraph {d) below in the event of a default and the
:(Eg)i! ure or refusal of Lender to comply. with the provisions of subparagraph

Lessor' may not terminate Lease in the event of default without giving
Lender written notice (the "Notice of Intent to Terminate") and allowing
Lender, at its election, to cure defaults, which election by Lender must be
made within sixty (60) days of the date of the Notice of Intent to
Terminate. In the event Lender elects to clre, Lender shall be
responsible for curing all monetary defaults upon expiration of such 60-
day period and shall further be required to, continue or to cause to be
continued at all times (including during the 60-day period) operation and
maintenance of the Demised Premises and improvements thereon (the
"Project") in accordance with the terms of this Lease Agreement
("Lease"), If foreclosure is required to cure the default and Lender is
prohibited by any process or Injunction issued by any court or by reason of
any -action by any court having jurlsdiction of any bankruptcy or
insolvency proceedings involving Lessee from commencing or prosecutlng
foreclosure proceedings, the Lease will not be terminated by Lessor
provided that Lender has commenced and is diligently pursuing
foreclosure, ‘all rental payments are current and the Demised Premises
are continuously eperated and maintained in accordance with the terms of
the Lease, provided that, In the event of any bankruptcy or insolvengy
proceedings involving Lessee, Lender's obligation to enter into an °
Acceptable Operator’s Agreement ot to assign the Lease to an Acceptable

"Operator {as defined and required in the Iimmediately succeeding

sentence} shall be extended, Within three (3) months of the daie of the
Notice of Intent to Terminate, Lender shall enter into an Agresment (the
"A cceptable Operator's Agreement™) for operation of the Project with an
operator reasonably acceptable to the County (the "Acceptable Operator')
or shall assign the Lease to an Acceptable Operator, provided that, if
Lender is unable (despite dillgent efforts} on or before expiration of the
aforementioned 3-month period to engage and enter into an Acceptable
Operator's Agreement for the Project or it becomes unlawiul to operate
the Project in accordance with the terms, then Lender shall relinquish all
rights in connection with the Project. ' :

No default shall be deemed to exist so long as Lender Is complying with
the provisions of this subparagraph (d).” If Lender fails to comply with any
of the requirements of this subparagraph (d} during such 60-day period,
the Lease will terminate upon expiration of any applicable cure periods
provided to Lessee In the Lease and upon five (5)-days written notice to
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(e)

(£)

(g)

(h)

Lender, and Lender shall have no further opportunity to cure any default

_hereunder. '

Lender or assignee(s) shall have the right, but not the obligation, to cure .
defaults. Lender and assignee(s) shaﬁ have no personal liability with
respect to the performance of Lessee's obligations undef the Lease, it
being understood that the sole recourse of Lessor shall be limited to
Lender's or its assignee(s) interest in the Demised Premises, and Lender
may, at any time, notify Lessor in writing that it relinquishes all rights in
the Project and shall thereafter have no liability with respect fo the

Lease,

1f any foreclosure by Lender is due solely to a default under the Leaschold
Mortgage {and not to a default under the Lease), the 3-month period
described in subparagraph {d) above shall be replaced by a 3-month period
which shall be deemed to cemmence upon final judgment in such
foreclosure proceedings, and Lender may transfer or assign Lessee's
interest under the Lease subject to the consent of Lessor to such
assignment or transfet, which consent by Lessor shall not be unreasonably
withheld or delayed, Wo such foreclosure or sale shall constitute a breach
of the Lease. .

In the event of default during construction of improvements, the
incomplete improvements shall, at Lepder's or Lessor's option as
hereinafter provided, be completed or demolished using performance bond
funds either (i) at the option of Lender in the event it is complying with
the provisions of subparagraph (d) above, or (i} in the event Lender does
not exercise its rights within the 60~day period provided in subparagraph
{d) above or relinquishes its rights thereunder, at the option of Lessor.

Lessee shall be required to obtain and maintain (i) full value replacement -
insurance {which shall include coverage for demolition and razing of the

Demised Premises) with an automatic.escalator index, and (ii) business
interruption’ Insurance covering debt service, rental obligations for a
12-month period and the cost of maintenance of the Project. Lessor shall
be an additional named insured and copayee. Subject to the provisions of
paragraph 31 of the Lease, in the event of a casualty loss to the Project,
insurance proceeds Wil be disbursed to Lessee “or, if Lender is 'in
possession, to Lender, for reconstruction. Such reconstruction shall
commence as soon as practicable, but in any event within 60 days after
insurance proceeds are available, provided that, if it is impracticable to
commence reconstruction within such 60 day period, Lessee shall request
in writing the consent of Lessor to a reasonable extension of such 60 day
deadline, which consent shall not be unreasonably withheld. In the event
casualty proceeds are Insufficient to reconstruct the Project, Lessee shall -
be required to pay any shortfall, provided that, if L essee is unable or shall
fail to pay any such shortfall, then Lessor shall give written netice
thereof to Lender. Lender shall have the right, but not the obligation, to
fund such shortfall within sixty (60) days of the date of such notice. If
such shortfall Is not funded within such 60 day peticd, then Lessor may
terminate the Lease, In the event of a iermination, Lessee shall be
required to return to Lessor the Demised Premises in a conditlon which is
elther "as is" as of the date of such casualty loss, reconstructed to the
extent possible with casualty proceeds, or razed of all improvements at
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the option of Lessor. The balance of the Insurance proceeds shall, in the
event of such termination or election to reconstruct, be disbursed to
Lender to the extent of any ouistanding amounts due Lender by Lessee

. under the Leasehold Mortgage documents,

() I the Leasé is rejected in bankruptcy proceedings, Lender may request
and, provided Lender is complying with the provisions of subparagraph (d)
ahove, Lessor shall execute a new lease with Lender or an Accéptable
Operator for the balance of the term (and any extension thereof) and on
the same terms and conditions,

(i) In the event of a default by Lessee andfor the institution of foreclosure
proceedings and Lender is complylng with the provisions of subparagraph
{d) above or the 60-day pericd thereunder has not yet expired, if Lessee
nonetheless Is able, prior to termination of the Lease and/or concluslon of
the foreclosure proceedings, to cure all defaults and to.make Lessor and
Lender whole, then Lessee shall be entitled to repossession and to any
excess profits earned by Lender during such default or foreclosure period,

() -On the recording of the Leasehold Mortgage, Lessee shall, at its expense,

_ cause to be recorded, in the office of the County Recorder of Dade -
County, a written request executed and acknowledged by Lessee for a
copy of all notices of default and all notices of sale under the Leasehold
Mortgage. Inclusion in the body of the recorded Leasehold Mortgage
itself of a request for notice having the effect described above shall
constitute compliance with this provision,

(I} Lessor acknowledges "Lessee's right to propose future conforming
amendment to the Lease if reasonably necessary to implerment the intent
™ of the foregoing amendments, provided that no such amendments will
relate to the term of the Lease or seek to limit or decrease matetially |
Lessor's rights, .

.(m) In the event Lender {or any permitted assignee} becomes Lessee under the
Lease, Lender {or any permitted assignee) shall have the right to exercise
all options and other rights provided to Lessee under the Lease {and/or

- provided to Lender with respect to any permitted agsignee), including,
without limitation, the renewal options set forth Ii-the Lease,

No other terms and conditions of this Lease are heréby amgnde& or medified except
as provided herein, The Lease remains in full force and effect as is hereby ratified and
confirmed in all respects.

IN WITNESS WHEREOF, the parties hereto have caused their appropriate officials
to execute the Addendum as of the date first written above.
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ATTEST: Richarci P. Brinker

Clerk of the Board ',ﬂgaﬂ,_

* . ' ’«"’l{:i ‘ M@;‘i‘
— i :"§ -,;AI&{T‘ ‘{b_".
by (W g by A Lo St ity ) S
0 Deputy Clerk  Ngg o

' '%ifi{ }?ﬁ‘( ) :‘f’"

By:
Richard Gre’éoy

Secretary
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IBy:

DADE COUNTY, FLORIDA

BY ITS BOARD OF
COUNTY COMMISSIONERS

P.L.S.

Joaduin G, Avino, g.ﬁ.,
ounty Manager

GOLD COAST RACKS, INC. -

+

‘By:

RichardGregony
President



R K Agendd Item No, R—S(e)(S)

| 7133!’53443 9-25-90

RES{)LUTIDN NO. 'R—:i029—90

' RESOLUTION RATIFYING THE COUNTY MANAGER'S
ACTION IN EXECUTING THE AMENDMENT TO LEASH
WITH HAULOVER RESORT MARINA,; INC. TO INCLUDE
BAIT AWD TACKLE/FUEL + FACILITY, SETTING
PAYMENT RATE AND CONDITIONS AND ACCEPTING
DONATION OF CERTAIN  EQUIPMENT . AND
IMPROVEMENTS IN LIEU OF RENT AT HAULOVER
BEACH PARK - ’
"WHEREAS, this Board desires to accomplish the purposes
outlined in the accompanying memorandum, a copy of which is

lncorporated herein by reference; and

WHEREAS, at the Qounty commission meeting of July 24, 1990,
this., Board, by"motion, authorized the County Manager to
administer cOunty busxness durlng the perlod of July 25, 19%0
through September 10, 1990 [Agenda Ttem ND. 7(a)(1)], such
-action{s) taken to be in accordance with the policies and
procedures established by tﬁe Board of County Commissioners and
be submitted to the Board forlrﬁtification at the County.

i

Commission meeting of September 25, 1990,

ﬁOW, THEREF@RE, BE IT RESOLVED BY THE BOARD OF COUNTY

'COMMISSIONEHS OF DADE COUNTY, FLORIBA, that this Board approvesA

and ratifies the County Manager's action in executing an
Amendment to the Lease Agreement with Haulover Resort Marlna,
Inc. authovi21ng ineclusion of the bait and tackle/fuel facility,

setting payment rate and conditlons, and accepting donation of

certain equipment and’;mprovements at Haulover Beach Park in lileu.

of rent, in gubstantialiy the form attached hereto and made a -

o
R

o
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: ‘ Agenda Item No. R-5{e}(5)
HEIT 1333444 bage No..z 1o 7
part hereéof; authorigﬁs the County WManager to execute the same

for and on behalf of Dade County.

The foregoing resolution was offered by Commissioner
Barry D. Schreiber who. moved  its adoption. The motion was
seconded by Commissioner Barbara M. Caxey - ; and upon being put

to a vote, the vote was as follows:

Barbara M, Carey aye
Charles Dusseau aye
Joseph M. Gersten aye
Larry Hawkins aye
Harvey Ruvin aye |
Barry D, Schreiber. aye
Jorge E. Valdes aye
Sherman S. Winn - aye

Stephen P. Clark  aye

The Mayor thereupon declared the resclution duly passed and
adopted this 25th day.of September, 1990.
- ' DADE COUNTY, FLORIDA
: .BY ITS BOARD OF y
. COUNTY COMMISSIONERS
TONY COYARELO, CLERK
N " 'RAYWOND REED

Approved'by County Attorney as By: )
to form and legal sufficiengy,§>£5hﬁ\ : Deputy Clerk
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STATE OF FLORIDA

3
) 85
CQUNTY QF DADE ) -

i, HARVEY RWVIN, Clerk of the Circult Court in and for Dade County,
Florida, - and Ex~-Officio Clerk of the Board of County Comissioners of said
County, DO HEREBY CERTIFY that the above and foregoing is a true and correct

copy of Resolution No. R-1029-90 , adopted by‘tﬁe’: saild board

of County Camnissioners at its meeting held on September 25 19 90

IN WITNESS WHEREDF, 1 have hereunto set my hand and official seal on

this 11th  day of “March . ., AD.1g_ %

" HARVEY RUVIN, Clerk
Board of County Comissioners
Dade County, Florida.

ByW

' 0 Deputy Clerk

g
2]

5,

[

m3 ORDEDJNGFF;cf

'} DADE coyy, AL RECORpg
:7'35 RECORD vsmgwed FLORIDA. SO0k

¢! HAHVE‘{
HARVEY Ry
onsna ﬂ,,,ll:.u'. RKC.’RCUH'GOURT
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LT R GrRiCial FiL GOPY . ) _ )
to CLERK OF. THE BOARD : _ 2.-2.5-90D
OF COUNTY COMMISSIONERSQEF, . '
" DADE ‘COUNTY, FLORIDA 1713303440 R-16229-70
LEASE AMENDMENT : o
THIS LEASE AMENDMENT, made and entered Into this /4t4 day of

» 1990, by and between METROBOLITAN DADE COUNTY {the "County")
and HAULOVER RESORT MARINA, INC. (‘the_ "Less.e_g?') o .

WITNESSETH

WHEREAS, the County and Lessee have entered into a ‘Lease Agreement, dated
July 19, 1988, and modified by Assignment and Addendum, dated July 2{, 1989 (together -
the "Lease"); and , ' ' :

WHEREAS, the County and Lessee desire to amend the Lease to Incorporaie
additional space at Haulover Beach Park; and '

WHEREAS, the Lease allows such use of additional space with County approval;

NOW, THEREFORE, for and In consideration of the mutual behefits of said Lease
and this Amendment, the parties hereto agree as follows:

l. Additional Spacet Upon completion of construction, and submission of a legal
description and sketch by the Lesseé, at the site initially shown on Attachment A of this
Amendinent, said site shall be incorporated Into the Lease and subject to the terms
thereof except as modified In this Amendment, '

2. Commencement Date: The County and Lessée agree that the date on which
construction was substantially completed, minimum rental guarantee payments began, and
the 10 year initial term of the Lease began was January 1, 19%0.

3. Payments for Additlonal Space: All gross recelpts at the additlonal space a.ré
subject to ihe percentage fees in this Lease. Percentage fees for food and beverage sales

shall be:

3% of monthly gross receipts from foodservice from 20.00 to $3000.00
5% of monthly gross receipts from foodservice from $3000,01 to $5000.00
7% of monthly gross receipts from foodservice Gver $5000.00

‘ In addition to existing minimum rental guarantee and percentage, the Lessee
shall pay $1500.00 per month ot any portion of a month as additional rent. This additlonal
reqt will not be changed for a period of 36 months, after which this additional rent shall
be reviewed in accordance with the terms of the Lease.

u, No other terms of the Lease are hereby amiended or modified, The Lease
remains in full force and effect and is hereby ratified and confirmed in all respects,

IN WITNESS WHEREOF, the parties hereto have their duly authorized appropriate
officlals to execute this Amendment as of the date first written above.
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BTN i ra kS
%  Honorable Mayor and Membeﬁg"lrl‘"3
Board of County Commissioners

Page 2 ’

{5 448‘3 ) :

. The Park and Recresation Department recommends that HRM taks over
the Jportservice bait and tackle operation, bul not the
beachfront foodservice. Minor - foodsevice is allowed under -the
HRM contract, but a large foodservice facility 1like the
bedehfront operation is beyond the scape of the HRM lease. The
Department would seek a new operator at the beachfroit
foodservice through normal public bidding. If necessary to
continue operations at the beachfront operation, the Department
would seek a foodservice provider on a Short term basis until a
new long term contract is awarded.

HEM has agreed to the following termsjy if the Sportservice bait
and tackle is added to its current operation; _

Minimum rent:  $1,500/mo.
Percentage rent in-addition to minimum‘rent:

3% of monthly gross receipts from merchandize-sales

2¢ per gallon of fuel sold ' '

3% of monthly gross receipts from foodservice sales of
$0~3,000 . .

5% of monthly gross receipfs from foodservice sales of
$3,001-$5,000 .

;% of monthly gross receipts from foodservice sales ovepr
$5,000 : : . '

Based on the existing business, the percentage rent is projected
"to be approximately $12,000/yr. - When added to the minimum,
total new revenue from the baif and tackle operation would be
$30,000/yr. This 1is greater than the current. Sportservice
payments. ' But, thé Department does not have the $54,000
necessary to pay Sportservice for the . onsite improvements and
egquipment. ) :

a

improvements and equipment and. to donate those improvements ta
the County in- exchange for $54,000 in rent credit. To .help
insure that the revenues  to the -Department are not overly
burdened, HRM has agreed to a oredit of $1,500/mo. for 36 months
(36 x #1,500 = $54,000).  This would reduce the annual payments
to $12,000. However, revenue from eontracting the beachfront
foodservice should generate a net increase in payments over the
current level paid by Sportservice,

This was particularly important during the summer months when
this popular park is in heaviest use, Your ratification is
recommended. ‘
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MEMORANDUM Mg nda Item No. Re5{e)(5)

‘s

Hoqoﬁable Mayor and Hembers DATE: September 25, 1990

Board of County Commisgjoners _
fﬁ Z SUBJECT: Ratification of County

_ Manager's Action in
G, Avifio P.E., P/L.S. i Executing Amendment to

RECT | I UDHG)

£} .

.County Manager . Lease with Haulover Resort
' . ) Marina, Inc. for Additional
- . Space

'Recommendationt -

It is recommended that the Board ratify. the County Manager's
action in executing an amendmént to the Lease Agreement with
Uaulover Resort Marina, Inc., for inclusion of an additional
space (an existing bait and tackle shop and fuel facilities) for
operation at Haulover Beach Park and accept donation of certain
equipment and "improvements. in lieu of rent. The Culture and
Recreation Committes reviewed and approved this transfer of
operation at its February 1, 1990 meeting, as part of the
approval to advertise the leasing of the bheach foodservice

operation.

Background:

At Haulover Beach Park there are a number of conocessionaires.
The econcessionaire whe "operabtes the beachfront foodservice
facility and the main marina bait and tackls at the soith end of
the park is Sportservice Corporation, The coneessicnaire who
operaktes the dry 'boat storage and a smaller bait and - tackle at
the north end is Haulover Regort Marina, Inec.

Sportservice wishes to delete . the Haulover facilities from its |
multi park contract. The contract allows 'such deletions.
(Sportservice would continue to operate at Homestead Bayfroat
Park, . Tropical Park, Matheson Hammock Park and Crandon Park
under the continuing portions of the contract.) By deleting
Haulover, Sportservice would be entitled to’ flat ‘fee rent
reduction of 420,000 {(from $208,000 a year to §$180,000} and
payment of §54,000 for the existing onsite improvements aad

aquipment. The Park and BHecreation has no funding for this
payment and the loss of revenue would have a negative impact on
park operations. An alkternative to overcome - these negative

impacts and to provide for continuing bait and tackle service is
available.

The contract with Haulover Resort Marina, Inc., ("HRM") was the
best of three good bids for that project. One of the features
of the bid offering was the condition that if other sites within
the park became available, the -Park and Recreation Department
could allow the successful bidder to operate that site.
However’, this additidnal site must fit within the approved
purpose of the  conktract and must be on acceptable terms and
conditions. : ' :
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B 171330544

ATTEST: Richard P- Brinker .. METROPOLITAN DADE CCUNTY,
Clerk of the Board - FLORIDA

By Its Board of Count
By: W’

Commissiop

-
an TN,

.’a.‘éIO M M | :S:‘;: .,

. P.LS,

Z% o[ a0aquiG. AVIng
W County Mdhager

Deput Clrk#ﬂz
ﬂ eputy Clerk{Z

NC.

e

- . u..,_.{%ffﬁ,,..v' Wm MARINA, J
W""M o (o %’”/‘
0 /

e Richard Gregory / Richard Gregor

Secretary President

APPROVED AS TO FORM
AND LEGAL SUFFIGERGY ' |

DOM

LESM T 14 f.‘.o}{nb; Bﬂomey‘
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Agenda Item No. 5(e)(26}
10-1-91

RESQLUTION NG, R-1110-91 °

RESOLUTION -AUTHORIZING COUNTY MANAGER TO
TXECHTE THE AMENDMENT T0 LEAST WITH HAULOVER
RESORT MARINA, INC. TO ALLOW ACCELERATION OF
CREDIT ALLOWED FOR COUNTY ACCEPTANCE IN LIEU
.OF RENT AT HAULOVER BEACH PARK
WHEREAS, this Board desires to accomplish the purposes
outlined in the accompanying memorandus, a  copy of which s

ihcorporated herein by reference.

. NOW, TqFREFDRE, BF IT RRSOLVED EBY THE 'BOARP OF - CéUN?é
COMMISSIONERS O'E' DADF' COUNTY, F'L'.ORIDA, that this Board approves
an Amendment to the Lease Agreement with Haulover Resort Marina,
Iné. authorizing acceleration of the rate of aredit previously
allowed by the County in acoeotzng donation of certain equlpment
and 1mprovements at Haulover Beach Park in lisu of rent in
substantially the form attached hereto and made a part hereof;
authérizes the .County‘_Manager g execute same for and

_.,____.____‘_‘_—.—'-__'_______,...a-—- ) . .
behalf of Dqgg_gggggi_ggg_iggffﬁifise the renewal and termination

w
y _‘N—-\_.‘-/“\VTT__(_\——\
provisions conbtained therein; and direcking the grk of the * -

Board to record the samé& in the Official Records of Dade County.

The foregoing resolution was offermi by Commissioner
Alexander Penelas Who moved its adoption. ‘The motion was seconded
by Commissioner Harvey Ruvin , and upon being put to a

vote, the vote was as follows:
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MEMORANDUM
agenda Item No. 5{e)(26)

TO Honorable Mayor and Members .. NATE October 1, 1991
Board of County Commlssioners

faquld G. Avino, PE., P.LS.
ounty Manager

SUBJECT. Amendment To Lease With
B Haulover Resort Marina, Inc,
At Haulover Beach Park

FTROM

Recommendation:

It is recommended that the Board approve and authdrize execution of an amendment -
ta the Lease Agresment with Haultover Resort Marina, Inc. to allow the accelerated
application of approved credits agalnst payments due since. September, 1990, This
jtemn was reviewed and spproved by the Culture and Recreation Commitiee on
September 13, 1991, '

Background: -

Following public bidding, the -Board approved a Lease Agreement with Gold Coast
Racks, Ine. for the construction and operation of a boat storage“facility at Haulover
neach Park {Reso. No, R-1051-88; July 19, 1988), A year later, the Board authorized
an assignment of ; this lease to Haulover Resort Marina, Ine., & corperation with the
same ownership, and authorized one-time teasehold mortgaging (Reso. No. R-1393-89,
November 21,°1989). ' : n ’

Last year,.in cooperation with the Department, the lessee purchased $54,000 in
equipment and improvements frorn another concessionalre at the Park, Sportservice
Corporation. Thia allowed the jessee to add the bait and tackle to the existing hoat
storage -operation, It also allowed the County to contract with a new foodservice
operator for 'the beach area. The lessee donated the $54,000 in esguipment and
improvement in exchange for a rent reduction of $1500 a month for 36 months (Reso.
No. R-1029-90, Seotember 25, 1990). .

Since that time, this lassee like many other businessss, has experienced financlal

hardships and s In arrears in Its rent payments. The tenant s requesting that the
$54,000 be credited at a rate faster than $1500 a month, The tenant wants the County
to allow the $54,000 in total credits to be applied agalnst the arrearages. Since the
County has benefitted from the $54,000 in equipment and improvements since the time
of donation, staff has no chjection to this request. :

If this accelératic:n of credits is allowed, the tenant will still have an outstanding
balance of about $20,000. This balance would be paid off over the next several
monthe. Payments are secured by a Certificate of Deposit in the amount of $48,400.

[t is respectfully requested that the Board approve this amendment which will help this
tenant in difficult times. ,
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Agenda Item No. 5(e)(26)

Page No. 2

' Mary Collins aye

Charles Dusseau aye

JOSEph M. Gersten ahsent

Larry Hawkins aye

Alexander Penelas '  aye-

Harvey Ruvin aye

Arthur .E. Teele, Jr. aye

Sherman S. Winn aye

Stephen P. Clark absent

The Mayor thereupon declared -the resolution duly passed -and
adopted this 1st day of October, 1991.
| DADE COUNTY, FLORIDA
BY ITS BOARD OF
COUNTY COMMISSIONERS

: HARSHALL"A%?&?'ﬂbEﬁK

> GO M M Z ‘S\d:..t
.2”%7 By:Iiﬁx

Approved by County Attorney as
to form and legal sufficiency.
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A-Hi0-9y
LEASE AMENDMENT
“THIS LEASE AMENDMENT, made this /37" day of OcEpAers | 1991, by and

between METROPOLITAN DADE COUNTY, a political subdivision of the State of Flarida,
{the "County") and HAULOVER RESORT MARINA, INC., 2 Florida corporation, {the
" essae):

WITNESSETH

WHEREAS, the County and Lessee have entered into a Lease Agreement, dated
July 19, 1988, with Gold Coast Racks, Inc., which Leass Agreement was assigned to the
Lessee and amended by Addendum on Novernber 21, 1989 and further amended September
- 25, 1990 {togsther the "Agreement™); and -

WHEREAS, the Amendment dated Septsmber 25, 1990 waived payment of $1,500.00
per month for 36 months in exchange for the donation of certain equipment and
improvements to the County; and '

WHEREAS, the Lessse desires that the remaining balance of payments to be waived
be accelerated and the total be applied to current and past payments due to the County
which have been anly partially paid due to difficult economic circumstances; and :

_ WHEREAS, the County has realized benefit of the donated equipment and
improvements since the time of donation and dees not object to such a;’zcelgratisn of
walved payments and desires to clarify certain existing language,

NOW, THEREFORE, in consideration of the doilars ($10.00) and other good and
valuable consideration, the receipt of which is hereby acknowledged, the County and
Lessee agree ta amend the Agreement as follows:

1. Payment for Additiona! Space:...

"In additlon to existing minimum rental guarantee and percentage payments,
the Lessee shall pay $1500 per month or any portion of a month as additional
rent. Fhis additional rent will net be changed for a peried of 36 months; after
whish this additianal rent shodl be reviewed in aceerdanse with the terms of the
Lesse. This additiona!l rent will not be changed for a pericd of 36 months or,
alternatively, the Lessee: may apply the amount to be walved ($1500 per
month x 36 manths = $54,000) against any payment dug the’ County as that

- .payment is dus."

¥ b

{The language marked out with dashes shall be deleted. The underscared
language shall be inserted.) :

2.  No other terms or conditions are hereby amended and all unamended terms and
conditions are hereby reaffirmed and ratlfied.

TN WITNESS WHEREOF, the County and Lessee have caused their duly authorized
representatives to execute this Lease Amendment as of the {37~ day of
199 { L]
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METROPOLITAN DADE COUNTY,

ATTEST: Marshall Ader _
Cierk of the Board FLORIDA
) wven, DY Its Board of County Commissianers
',ﬁ".w GD;‘I']‘!:;“: .\ . .
A I
. Fa s ? o ‘}Lg %
By: _MM Coupry i - '
Deptty Clerk 1@ \g &~ f Ml Ving, P.E., P.L.5
Yo RS County Manager
’ ‘ n‘u 2%‘):}-?}{ 'gﬁ;ﬁoa{.
HAULOVER RESORT MA RINA, INC.

¥
o
"toanaat®
.
e

By:
: Richard Gregory .
President

I AL
Richard Gregory& ﬁ}/

By:
7
Seoretary

(SEAL}
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STATE OF FLORIDA }
} 88
COUNTY OF DADE )

1, MARSHALL ADER Clerk of the Circuit Court in and for Dade County,
Fiorida, and Ex—Ofﬁcm Clerk of the Board of County Commxssmners of said County,
DO HEREBY CERTIFY _1hat the above and foregoing is a true and correct copy of
Resoluticm No.’ R‘1119"91 S ad'opzedl by tj&;é said Board of County

Comrmssmners at its mecnng held on ___ ~__Octaber f . 199

N WITNESS WHEREOQF, 1 have hereunto set my hard and official seal on

this ___2nd____ day of October ., AD, 1991 ___

MARSHALL ADER, Clerk
Board of County Commissioners
Dade County, Fionda

{7 Deputy Clerk -

.Qﬁbé. A

o

it

I
Syzu0

-
a

Board of County Commissioners
Dade County, Florida
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LEASE AMENDMENT

THIS LEASE AMENDMENT, made this day of _ — 1791, by and
 between METROPOLITAN DADE COUNTY, 2 molitical subdivision of the State'of Florida,
(the "County") and HAULOVER RESORT MARINA, INC,, a Florida corporation, {the

"_essee"): ¢ '

WITNESSETH

. WHEREZAS, the County and Lesse? have entered Into 8 Lease Agreemant, dated
-July 19, 1988, with Gold Coast Racks, Inc., which Lease Agresment wes assigned to the’
{.essse and amended by Addendum on Novembar 21, 1989 and further amandad.September -
%5, 1990 {together the "Agreement”); and ' :

\.-*IQEREAS, the Asﬁend.‘fnent datad September 25, 1990 walvad pagment of $1,500.N00
per month for 3§ months in exchangs for the donation of .cartain sguipment and
improvements ta the County; and .

# e3 that
he menslzrated and the tatal ba apolisd to current and past peyvants due to the County
which have baen only pactially paid due ta difficult economic clroumstances; and

fl
'

WIHEREAS, the Lesses desires'that the remaining belehce of paymants to be watvad
T a
v
WHEREAS, the County has reallzed benafit- of the donated equipment and -
improvements_since the time of donation and does not object to such acceleration of
walved peyments and dasires to clacify certain exlsting lannuage,
NAW T THESEETDRZ, {a consideration of the doilars (810.50) and other food, end

valuable consideration, the receipt of which is heraby. acknawledged, the County "and
l.esses agrea to amand the Agreement as follows: .

1. Péyment for Additional Soacex..

"In addition to existing minimum rental guarsntze and percentage payments,
the Lesser shall pay $1500 per.menth ar any portion of a renkh ‘as additional
rent. This additionzl peat will pot be sheaged fa7 2 pesisd of 34 monthsy after
. whigh this additienal reat shall be reviewed in aseordanea with the tepma of Ehe
lease. This additional rent will not be changed 7ar a perlod of J6 months or,
alteenatively, the Lessse may apply fhe.amount to be waived (51500 per
month X 36 ronths = $54,000) against any payment due the County as that
payment is dus.” ) . T ]

(The language marked out with dashes shall te deletad.. The underscored
language shall be inserted.) : :

2. No other terms ar conditions are hereby amended and all unamended terms and
conditions are hersby reaffirmed and ratiffed.

IN WITNESS WHEREOF, the County and Lessee have caused thelr duly authorized
representatives . to exdeute this Lease Ameandment as of the day of
19¢ . -
y

——
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STATE OF FLORIDA )
) ) S&
'COUNTY OF BADE )

_ 1, MARSHALL ADER, Clerk of the Circuit Court in and for Dade County,
Florida, and Ex-Officio Clerk of the Board of County Commis‘sibnefs of said County,
Do HEREBY CERTIFY that the above and foregoing is a true and corvect copy of
Resolution No. R-1110-31 , adopted by the said‘Board‘of County

Commissioners at its meeting held on October 1. , 1991

IN WITNESS WHERECF, I have hereunto set my hand and official seal on
this 2nd day of October | A.D. 1981 )

MARSHALL ADER, Clerk
¢+ Board of County Commissioners
Dade County, Florida

L

By
(/'  Depity Clerk

Board of County Comrnissioners
. Dade County, Florida -
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Attaﬂhmentz ‘ %gifgg Ttem No. 5(A)(4)

RESCOLUTION NO. R-409-95

.RESOLUPION APPROVING AN  ASSIGNMENT  AND
AMENDMENT OF LEASE TO WESTREC EQUITIES, INC.,
SUBJEC'T TO EXECUTION BY WESTREC EQUITLES,
INC:, IN LACCORDANCE WITH BANKRUPTCY COURT
RULING, AUTHORIZING EXECUTION OF SAME AND,
AFTER REVIEW BY THE COUNTY ATTORNEY, OTHER
DOCUMENTSE 1IN FURTHERANCE OF THIS ACTION;
WAIVING FORMAL BID PROCEDURES AND PROVIETIONS
OF ADMINISTRATIVE ORDER NO. 3-2 IN
CONJURCTION WITH THE PURCHASE OF FUEL FROM
LESSEE IN AN AMGUNT NOT TO EXCEED $20 000 PER
YEAR

1

WHEREAS, this Board désireé'to'édcgmﬁlish the purposes

outlined in the accompanying memorandum, a Gopy of which is

incorporated hérein by reference,

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF DADE COUNTY, FLORIDA, that this Board finds

that it ig in ' best interest of Dade County to:'

Section 1. Apprave the assignment ana amendment Gf Leage
from Haulover Resort Marlna, Inc.' to Westrec Rguities, Inc.,

gubject to execution by Westrea Equities, Inc., in
substantially the form attached hereto and made a part
hafaaf; . ) ) » -
Sactién 2. Authorlze the County Manader to execute same
and, ‘after review by the County Attorney, additional
documents in furtherance of the a551gnment and amendment of

Lease by and for Dade County and to exercise the renewal and

termination provisions contained ‘therein; both items 1 and 2
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are in accordance with the ruling of the Bankruptcy Court in

this matter;

Agenda Item No. S(R){4)-

Page No. 2

Section 3. Waive Formal bid procedures and the

provisions of Administrative Order 3-2 in conjunction with

the purchase of fuel ffom the lessee in an amount not to

_ Exgeed $20,000,per year, formal bidding being waived in this

“instance pursuant to Section 4.03(D) of the Home -Rule

.:éharter by two~thirds (2/3) vote of the Board members

-
>

-, ‘present; .and

Section 4. Direct the Clerk to record ..  all

appropriate dqcuments'in connection with this resoiution. '

The foregoing resclution was offered by Commissioner

Natacha S. Millan , who moved its adoption. ‘The motion was

seconded by Commissioner  Arthur B. Teele, Jr. - . and

upon being put to a Qotetkthe vote was as follows:

aye

James Burke Miquel Diaz de la Portilla
Betty T. Ferguson aye Maurice A. Ferre

‘Bruce Xaplan aye Gwen Margolis

Natacha S. Millan aye . Dennis C. Moss

Alexander Penelas aye Pedro Reboredo

Katy Sorenson gye Javier D. Souto

Arthur E. Teele, Jr. aye
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Agénda Item No. 5{A}{4)
Page No. 3

The Chairperson thereupon declared the resolution duly

passed and édopted'this 4th day of April, 1985.

‘ “,«*@gﬁz ».COUNTY, FLORIDA
- BOARD OF COUNTY

A :
;S : TONERS
2 '
1oX ?m’iivmzmuvm - CLERK
.-' ﬁ ] 0 ‘ _b ; " ,
ke . ) "_..‘-‘.-V' ',# ' N
approved by County Attorney as /h Deputy Clerk
=~ .

to form and legal sufficiency. ’

133




STATE OF FLORIDA )
)} S5S:-

COUNTY. OF DADE )

I, HARVEY RWVIN, Clerk of the Circuit Court in and for Dade County,
Florlda and Ex—OFflc!o Clerk of the Board of Oounty Cdrrnlssioners of sdid
County, 00 HEREBY CERTIFY that the above and Foregoing is a true and oorrect

copy of Resalution No. R“‘IDS‘ 95 ' "; , adopted by the said board

- of County Commissioners at lés m@eting feld on April 4, . 1995 .

E . > % :

IN WITNESS WHEREOF, | have hérwnto set my hand and official seal on

this Sty day of April o ., AD. 19 glg. -

WMIN Clerk § Cs
C Board of County Oomnissmners Rt
~ bade:County, Florida L etA

By C. Phllype ..
- 4 Deputy Clerk

E'M N."/-S n

a"& oAU,

3 10\;

’?-.1-3"‘

e "

;Z ! OUNTY
:’3 s St
\
DO do nir ‘?J'.

Board of County chﬂﬁfssior?ers
Dade County, Florida

CLX/CT 587 3793
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Agenda Item No. 5(A)(

i

TO Honorable Chairperson and Members | DATE  April 4, 1995
Boar Couzﬁi Commissioners. o
.. _ ' " SUBJECT Assignment and
FROM  Ermaxfo Vidal, P.E. Anendment of Lease To
County Manager : .. Westrec Equities, Inc,
RECOMMENDATION

It is recommended that the Board approve the assigmment and

amendrent of Lease with Haulover Resort Marina, Inc. to
Westrec. Equities, Inc., in accordance with the Bankruptéy
Court ruling and authorize the County Manager to execute
docurents in conjunction with.this matter.

BACKGROUND

In 1987, the County sought the development and operation of
a boat storage facility at Haulover Beach Park through a
Request for Proposals., Several parties responded and a
Lease Agreement was awarded to Gold Coast Racks, Inc., the
best proposer (Reso. No:R-1051-88). The company built the
rack structure and ancillary hbuildings at a higher cost
than expected. Gold Coast Racks, Inc. requested.approval
to reorganize the -company. The County approved: the
restructuring among the original owners, an assignment of
the Lease to the new company, Haulover Resort Marina, Inc., -~
and gave.the company the right to do one-time .leasehold
mortgaging (Reso. No. R-1393-89). fThe business was a
marginal success. ’ : ’

In 1990, the lessee bought out the equipment of a former
tenant for the County, donated it to the County and the
Lease was amended to. expand the business by adding the
second bait, tackle and fuel operation at the park. The
rent was increased for the new facility and the lessee was
given a .rent credit for the amount of the equipment buyout
(Reso. No. R-1029~90). The lessee was later granted an
acceleration of the rent credit so.that the remaining
balance was fully credited to some outstanding arrearages
(Reso. No-1110-91). :

By a separate agreement, the County was granted the right
to purchase fuel for County vessels and offroad equipnent
from the lessee in an amount not to exceed $20,000 per
year. This separate agreement expires February 4, 1996
{Reso. No. R-91-91). X o :
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In January, 1994, Haulover Resort.Marina, Inc., owing a
substantial amount to many vendors, in arrears on their
bank loan and County xent, filed for protection under
Chapter 11 of the Bankruptcy Code.,  Since that time, the
company has sought to sell its assets and resolve its
indebtedness.

The operator, éven under Bankruptcy protection, fell
further behind on payments. Earlier this year, a large
marina management company, Westrec Marina Management, Inc.
took over the operation under a court appointed trustee. .
Westrec Marina Management, Inc. made all current payments

. and offered Haulover Resort Marina, Inc. (the lessee and

- debtor~in~pcssession) and the Bankruptey Court a plan to
take the operation out of bankruptcy. The plan required
several accommodations to establish a’ viable. enterprise.
These included the restartlng of the lease term from the
beginning of its ten year -initial term and the continuation
of the right to renew the lease for two five-year periods:
Westrec Equities, Inc. ("Westrec"), the subsidiary of
Westrec Marinas, Inc. that will handle this lease, has
agreed to provide {(1.) .not less than $300,000 in
improvements during the first two years; (2.) donate.all

" new and exlstlng improvements to the County; (3.) pay all
arrearages in rent to the County on a schedule as follows:
(a.) $36,000 initial payment; (b.) $1,000 per month in
addition to all current amounts due; (c.) late fees on the
unpaid balance at the rate of 1.5% per month; {(d.} payment .,
of all outstanding amounts, if any, at the end of the
initial period. The payment schedule will be: guaranteed by
a Promlssory Note from.the parent cdompany.

In essence, the County will recoup all dutstanding payments
over the initial term of the Lease, Payments are
guaranteed by a large, professional marina operator. The
site will be 1mproved,at a cost of at leéast %300, GOO.
County agencies can purchase fuel for.its vessels and
offroad equipment at lessee's cost plus $0 G5 per gallon:
And most importantly, the public will again receive the
services intended from this project.
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ASSIGNMENT AND AMENDMENT OF LEASE

THIS ASSIGNMENT AND AMENDMENT OF LEASE* made this - first day
of HAY , 1995, by and between METROPOLITAN DADE COUNTY, a
political subdivision of the State of Florida (the "County"} and WESTREC EQUITIES,
- INC., a California corporation registered and authorized to do business in the State of
Flerida through Certificate No._F95000001054 , {"Westrec" or "Lessee"),

WITNESSETH

WHEREAS, the County entered into a Lease Agreement with Gold Coast Racks,
Inc. for the development and operation of boat storage, bait and tackle, fuel sales and
related services pursuant to puiblic bidding and awarded by County Resolution No
R-1051-88, July 19, 1 988( the "Lease“) and :

WHEREAS, the Lease was amended by Addendum on November 21, 1989 to
assign the Lease from Golf Coast Racks, Inc. to Haulover Resort Marina, Inc., which
. Addendum also allowed a one time leasehold mortgaging (Reso. No. R-1393-89). and

WHEREAS, the Lease was further amended on September 25, 1890 fo include
the bait and tackle and fuel facilities at a southerly location in Haulover Beach Park,
increase rent by $1500 per month and grant a waiver of that rent for 36 months in
exchange for a $54,000 donation to the County (Reso. No. R-1028-90); and

WHEREAS the Lease was amended on October 1 1991 to apply the remalning
rent waiver from the $54,000 donation against current outstanding arrearages (Reso
R-1110-81); and- :

WHEREAS, by separate agreement the County and Lessee agreed that the
County may purchase fuel for its véssels and offroad maintenance equipment from the
Lessee in an amount not to exceed $20,000 per year and which separate agreement
expires February 4, 1996 (Reso. No. R-91-81); and’ .

WHEREAS, Haulover Resort Marina, Inc. filed for protection under Section
1121(a)} of Title 11, United States Code (the "Bankruptcy Code") on January 17, 1994
and :

WRHEREAS, Haulover Resort Marina. Inc. has offered a plan of reorganization
purstiant to the Bankruptcy Code,. whicly plan has been accepted by the Bankruptcy
Court; and

WHEREAS, Westrec Equities, Inc. has‘aséumed ownership of the assets of
Haulover Marina, Inc. as part of the reorganization plan; and
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WHEREAS, the County and Westrec Equlties, inc. desire to reestablish this ,"
venture under reasonable operating temms and conditsons as provided under the
mstructsons of the Bankruptcy Court;

NOW, THEREFORE, for and in consideration of the covenants rfghts and
obligations contained in the Lease, as amended, and this assignment and amendment,
the adequacy of which is hereby accepted and acknowledged by the parties, the
County and Westrec agree as follows:

Rt

The Effective Date of this assignment and amendment shall mean the
first day of the month following approval by the Board of County
Comnmissioners of Dade County, Florida.

This assignment and amendment is being made pursuant o the
Bankruptoy Court order in Chapter 11 proceeding, Case Number
94-10176-BKC-AJC, dated March 2, 1995, a copy of which is

_ atiached as Exhibit 1

Westrac does hereb_y accept assignmert of the Lease, as previously.
amended, with all terms and conditions except those expressly amended
by this Assignment and Amendment of Lease.

The initial term of the Lease shall be restarted so that the initial term shall
be for ten (10) years beginning on the Effective Date. There shall be two
(2) five (5) year renewa! options as described iq,the Lease. ~

'Séparate and apart from any other payménts due under tﬁé‘“l.éaée,
~ Westreg agrees to pay all existing arrearages under the-Lease, which as

of March 31, 1995 is the amount of $171,733:80, as follows:

a. Westrec shall pay on or before the Effective Date, the

' amount of thirty-six thousand dollars ($36,000); and

b. Westrec shall pay, on the first day of each month thereafter
for.one hundred twenty (120} months, the.amount of ohe
thousand dollars {($1000.00); and

c. Westrec shall pay any and all remaining arrearages that
may be due at the end of the one hundred-twentieth (120th}
month; and

d. Westrec agrees to pay late fees at the rate/one and one-half
percent (1.5%) of the arrearages on the first day of each
month and in accordance with the schedule attached as
Exhibit 2.

e. Notwithstanding the above, Westrec shall have the rightto °

- pay all outstanding drrearages in amounts greater than

specified above or In full without penalty.
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Payment of the obligations describaed abovs shall be guaranteed by
Westrec Financlal, Inc., the parent company of Westrec Equities, inc.,
through a Promissory Note to be executed in a separate document by the
parent company for the full amount of arrearages. S

Westrec agrees to make improvements to the facilities on the demisad
premises in accordance with procedures contained in the Lease and its
Construction Rider and in the amount of not less than two hundred
thousand dellars ($200,000) during the first twelve (12} moniths following
the Effective Date and not less than one hundred thousand dollars
(3100,000) during the second twelve (12) months following the Effectsve
Date.

Westrec agrees to donate to {)éde.County and Dade County hereby
agrees to accept from Westrec full, unencumbered, free and clear

* ownership of all existing improvements and all improvements 1o be made

at the demised premises. Waestrec shall be entitled to properly use all
such improvements’in accordance with the Lease.

Westrec agrees that the County may purchase fuel for its vessels and
offroad maintenance equipment from Westrec at the demised premises at
Westrec's delivered cost plus five cents ($0.05) per gallon, as shown on
the immediately preceding recent bona fide fuel delivery receipt, and such
purchases shall not be included in Gross Receipts nor subject to '
Percentage Fees as defined in the Lease.

No other terrns or condatlons are hereby modified and all unmodified
terms and conditions are hereby accepted and ratified and remain in full
force and effect.

N WITNESS WHEREQF, the County and Westrec have caused thelr duly
authorized representatives to execute this Assugnment and Amendment of Lease as of
the date f rst written above.

ATTEST: :

Harvey Ruvin, Clerk of the Board METROPOLITAN DADE
' - COUNTY, FLORIDA
BY ITS BOARD OF COUNTY
COMMISSIONERS




Re 1 L3106 10D

WESTREC EQUITIES, INC.

// / @' ) i By: M/f/(
Jeffrey K Eflis, VICE-PRESIDENT MichaeIM Sachs, PRESIDENT
: (seal)
DATE: fqﬁ)f’?/ 2’% 199 - ADATE /Q;PMC M 1996 -
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$171,733.80 _ - * Miami, Florida .
- May 1, 1995

FOR VALUE RECEIVED the undersigned WESTREC FINANCIAL,
INC., a California Corporation, {“Maker”), promises to pay to the order of
METROPOLITAN DADE COUNTY, a political subdivision of the State of,
Florida, together with any other holder of this Note (“Holder™), at 111 N. W. 1st Street,
Miami, Florida 33130, Atterition: County Manager, or such other place as Holder may
from time to time designate in wrifing, the principal sum of One Hundred Seventy One
Thousand Seven Hundred Thirty Three and 807100 Dollars ($171,733.80) the (“Principal
Amount™), to be paid in lawful money of the United States of America in accordance with
the terms of this Note, ,

This Note is made as security for the obligation of Westrec Equities, Inc, -
pursuant to Paragraph 5 of that certain Assignment and Amendment of Lease executed by
Metropolitan Dade County and Westrec Equities, Inc,, affiliate of the Maker, on or about
. May 1,1995. The foregoing and all other agreements, instruments and documents,
including the Lease Agreement delivered in connection with each and with this Note are
collectively referred to as the “Lease Documents.™ '

All abligations of Maker hereunder shall be fully paid, and all remaining
principal and interest, if any, shall be due and payable on May 31, 2005 (the “Maturity
Date”). ‘ S ‘ ' :

8)  Maker shall pay on or before May 1, 1995, the amount of thirty six
: thousand dollars ($36,000); and

b) Maker shall pay, on the first day of each month thereafter for one
' hundred twenty (120) months, the amount of one theusand dollars
($1,000.00); and :

¢)  Maker shall pay any and all remaining arrearages under the Lease
Documents that may be due at the end of the one hundred-
~ twentieth (120th) month; and '

d) Meaker agrees to pay late fees at the rate of one and one-half
percent (1.5%) of the arrearages on the first day of each month and '
in accordance with the schedule attached as Exhibit 1. The parties
agree that these late fees are fair and reasonable charges for the late
payment and shall not be deemed a penalty. »
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e} Notwithstanding the above, Maker shall have the right to pay all
outstanding arrearages in amounts greater than specified above or
in full without penalty.

This Note has been executed and delivered in, and is to be governed by
and construed under the faws of the State of Florida, as amended, except as modified by
the laws and regulations of the United States of America,

Maker shall have no obligation to pay interest or payments in the nature of
interest in excess of the meaximum rate of interest allowed to be contracted for by Florida
law, as chanped from time to time, applicable to this Note (the “Maximum Rate”). Any
interest in excess of the Maximum Rate paid by Maker (“Excess Sum”) shall be credited
as a payment of principal, or, if Maker so requests in writing, returned to Maker, or if the
Principal Amount and interest on such Principal Amount bave been paid in full, returned
to Maker together with interest at the same rate as was paid by Maker during such period.
Any Excess Sum credited to principal shall be credited as of the date paid to Holder. The
Maximum Rate varies from time to time and from time to time there may be no specific
. Maximum Rate. Holder may, without such action constituting a breach of any
obligations to Maker, seek judicial determination of the Maximum Rate of interest, and
its obligation to pay or credit any proposed excess sum to Maker. '

The “Default Interest Rate” and, in the event no specific Maximum Rate is
applicable, the Maximurm Rate shall be eighteen percent (18%) per annum.

Holder shall have the right to declare the total unpaid balance of this Note.
to be immediately due and payable in advance of the Matutity Date upon the failure of
Maker to pay when dug, faking into acconut applicable grace periods, any payment of
principal or interest or other amount dus under this Note; or upon, the occurrence of an
event of defuult putsuant to any one of the Lease Documents. Holder shall notify Maker
in writing of Holder’s intention to declare the total unpaid balance of the Note due and
payable and shall specify the failure or default that has occurred. Makcr shall have 10
business days after receipt of the notice to cure the failure or default. 'If the failure or °
default is not cured within said 10-day penod the total unpaid balance under the Note
shall be immediately due and payable,

_ * Any payment under this Note not paid when, due ( at maturity, upon
acceleration or otherwise) taking into account applicable grace periods shall bear intesest
at the Default Interest Rate from the due date until paid,

Time is of the essence. In the event that this Nate is collected by law or
through attorneys at law, or under their advice therefrom, Maker agrees, to pay all costs
of collection, inclnding reasonable attorneys’ fees, whether or not suit is brought, and
whether incurred in connection with collecting, trial, appeal, bankruptcy or other creditors
proceedings or otherwise.
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Acceptance of partial payments or payments marked “payment in full” o
“in satisfaction” or words to similar effect shall not affect the duty of Maker to pay all
obligations due under this Note, and shall not affect the right of Holder to pursue all
remedies available to it under the Lease Documents,

: The :emeche: of Holder shall be cumulative and concurrent, and may be
pursued singularly, successively or together, at the sole discretion of Holder, and may, be
exercised as often as occasion therefore shall arise. No action or omission of Holder,
including specifically any failure to exercise or forbearance in the exercise of any remedy,
shall be deemed to be a waiver or release of the same, such waiver or release to be
effected only to the extent specifically recited in a written document executed by Holder.
A waiver or release with reference to any one event shall not be construed as continuing
or as constituting a cause of dealing, nor shall it be construed as a bar'to, or as a waiver or
~ release of,-any subsequent remedy asto a subsequent event.

_ *Any notice to be given or to be served upon the. Maker or the Holderin
connection with this Note, whether required or otherwise, may be given in any manner
permitted under the Lease Documents.

Maker and any other person liable for the payment hereof respectively, -
hereby (a) expressly waive any valuation and appraisal, presentment, demand for
payment, notice of dishonor, protest, notice of nenpayment or protest, all other forms of
notice whatsoever, and diligence in collection; (b) congent that Holder may, from time to
time and without notice to any of them or demand, (i) extend, rearrange, renew or
postpone any ot all payments and or (ii) release Maker (or any co-maker} or any other
-person liable for payment hereof, without in any way modifying, altering, releasing,
affecting or limiting their respective liability, and (c) agree that Holder, in order to -
enforce payment of this Note against any of them, shall not be required first to institute -
any suit or to exhaust any of its remedies against Malcer (or any co-maker) or against any
other person liable for payment hereof,

BY EXECUTING THIS NOTE, MAKER KNOWINGLY,:
VOLUNTARILY, AND INTENTIONALLY WAIVES ITS RIGHTS OR THE RIGHTS
OF ITS HEIRS, ASSIGNS, SUCCESSORS OR PERSONAL REPRESENTATIVES TO
A TRIAL BY JURY, IF ANY, IN ANY ACTION, PROCEEDING OR SUIT,
WHETHER ARISING IN CONTRACT, TORT OR OTHERWISE, AND WHETHER
ASSERTED BY WAY OF COMPLAINT, ANSWER, CROSSCLAIM,
COUNTERCLAIM, AFFIRMATIVE DEFENSE OF OTHERWISE, BASED ON,
ARISING QUT OF, UNDER OR IN CONNECTION WITH, THIS NOTE OR ANY
OTHER INSTRUMENT, DOCUMENT OR AGREEMENT TO BE EXECUTED IN
CONNECTION HEREWITH OR WITH THE INDEBTEDNESS OF THE RENEWAL,
MODIFICATION OR EXTENSION OF ANYY OF THE FOREGOING OR ANY

FUTURE ADVANCE THEREUNDER.
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Maker acknowledges that the provisions of this Note have been expressly
bargained for by Dade County, Florida as part of the transaction with Maker and Westrec
Equities, Inc. and that, but for Maker’s agreement to such terms, Dade County, Florida
would not have entered into the Lease Documents. :

WESTREC FINANCIAL, INC,,
a California corporation

BY:

Michael P. Robbin¥
Vice-President
16633 Ventura Blvd.
Eneino, California 91436
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CERTIFICATE OF SECRETARY
WESTREC FINANCIAL, INC.

The undersigned, Miqhacl M. Sachs, being ﬂ;e' secretary of Westréc Fffnancial,
Inc., certifies that the resolution set forth below was adopted by the Board of Directors of the

Corporation as of May 1, 1996:

WHEREAS: As of May 1, 1995 Westrec Equities, Inc., a
subsidiary of this corporation, became the tenant under a Lease
and Agreement dated July 19, 1988, as amended (the "Lease")
with Metropolitan Dade County (the "County") as landlord. The
leased area under the Lease is Haulover Marine Center.

© WHEREAS: As a condition to the County granting permission
for Westrec Equities, Inc. to become the tenant under the Lease,
this corporation was required to execute 2 Promissory Note in
the principal arnount of $171,733.80 payable to the County, to
guarantee payment of amounts owed under the Lease prior to
Westree Equities, Inc. becoming a tenant,

NOW THEREFORE BE IT RESOLVED THAT: This
corporation shall execute a Promissory Note in the principal

ammount of $171,733.80 payable to Dade County in the form
attached hereto as Exhibit A,

Di\Datelmbinutes\CoriofSee, WF1
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RESOLVED FURTHER: That Michael P, Robbins or any other
officer of this corporation is authorized 1o execute the Note on
behalf of this corporation.

Certified s of August 7, 1996

Michael M. Sachs '

: D:\Dah:\.mh\m inwtes\CertofSeec, WFI
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gD STATES BANKRUPTCY COUR . .
SOUTRERN DISTRICT OF FLORIDA

CASE NO. 94-10176-3KC-AJC
Chapter 1l Proceeding
In =3

HAULOVER RESORT MARINA, INC.,
a/k/a Haulover Harine center,

Debtox.
/

ORDER AUFMHORIZING AND APPROVING
. CHAPTER 11 TRUGTHR'S SALR OF ASSERS AND ASSUMPTION
- AND/OR ASSIGRMENT 4F CERTAIN BXECUTORY CONTRACTS
AND ONEXPIRED LEASES 10
ﬂ3§z3ﬁg.gaa;ﬁawaaﬁagzgzazb_szg;

- THIS MATTER was heard hy thea Courkt on ?ebrua#y 28, 1939%
on the Hotion of Chapter 11 Trusﬁee for Order authorizing Sale of
Assets Free and Clear of Liené and Assumption and/er Assignment of
certain Executory Contracts and Unexpired Lease ta Westrec Hariﬁa
danagement, Inc. oF to any Higher or Batter offaror (the “Hbtion“).
The Motion was filed by Séneat R. Xapila, as Ghapter 11 Trustes for
the estate of Haulovex Resort Mgrina, Ine. ("Haulover" or the
tDabtox®). The Court ¢inds that due and timely notice of the
hearing was given by the Trustea to creditors and gther paxties‘in
interest in accordance with Bankruptey Rules 2002 énd 5004. Ha
. objecticns to the Motion were timely flled with tha Court or voiced
. at the hearing, althoﬁéﬂ Ketropnliﬁan Dade Cuuﬁty‘("ﬁéda County™)
£iled a respons: saeking clgrification of certain ilssues.

The Trustee seeks authorization to sell the assets free
and clear of liens, security interests, encumbrances and other

interests, and to assume ard assign the Deptoxr's lease with Dade

571
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CASE T 94f10176—BKG~auu

County (%he wpade County Lease™). AnY and all liens, on oF gthexr

interests in, the assets would attach to the proceeds of sale,
without prejudice to.tne right of the trustee L0 contest the
validlity, priority oX amount of any liens oF interests asserted.
at the conclusion of the hearlnqs, the nighest and hest offer was
mads bﬁ westrec Management Inc. ("Westrﬂc“} Tha Trustee and
Westrec have entared into an Aqreement_dated february 7, 1994 (the
wagreemant”) which sets forth ths speéific teraa apd canditions of
the transactions. The lien of westrec wWas fixed atbt 5185,000
pursuant to the Agreement, which lien semfed as a pcrtion‘ of
wastrec's credit pid in This case, and, acccrdlngly, Westrzc g lien
will not attach to any of the proceeds of sale. A true <opy of the
_Agreement 1S attached herzto and incorperated herzin as aﬁ Exhibit;
Dade Counfy has consented o the sale and assignment of -the Dade
Ccuﬁty Lease to Wesgtrec.

The Court haVLné considered the ﬂoticn and the agraement,:
and the Court having fur-her cons;dered the‘argumants of counsel,
sufficient cause haV1nq been shown fcr authorﬂzlnq the s;lé fotal
proceed as raquested, all craditors and nartles in interest having
been a-Forded the cnporuunlhy to object to bne gale and/or the

present offers T the Trustee, and the Court nelnq ctnerwise Lully :

advised in the premises, it is hersby FOUND AND DETERMINED that.
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cas®E N 441017 6-BRE-Ault

.

1. -Thne Debtor £iled its voluntarcy petition for raelief

under chapter 11 «f Title 11 of the United states Code with th;,s

ot on January 18 1994.
2. sansat R. Kapila was appointed 25 chapter 11 Tustee

on pecenber 153, 1994.
3. The pebtor, undex the supervzsion and ccntrcl of the

mrustae, 1S angaged in +he marina bus:.ness at Haulover park in Dade

Count'y Florida. '
4. THe business oI £ha Deblor gperates ak Haulover rark

pursuant to the Dade county Lease. The Dade county Lease Was

executed on July 18, 1988 for a rarm of ten years: with an eption

+o renew in faver of the lessse for an additional § year period.

5. Hestrec hclds a first security jnterest in

cubstantially -all the asset: of the Debtor, Aas assignee Of

unBankjm.amz., H.A., and a supe:?rmrj...y 1ien and administrative

alaim in the amount of 'a maximum oF $40,000 for post—cetition

advancés made to +ng estate. Westrec has cunsen\_ﬂd tp the sale

erse and clear of jtg liens provided that (i} , if the unsuccassﬁul

'b.\.dde::, it recasive paymant of $185,000 from the proceeds of sale in

satisfact:.cn of its secured clainm and A1ien acquixad from gunBank,
{ii) 1if the unsuccessful pidder, it receive payment of up %o
540,000 far jts actual unpald post-petition advances, or (iii), £

she successful pidder, that it we allowed to cr=dit bid its sacurad

claims and liens.
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casE N 94-10176-BRC-AJC

6. e assels tg ba sold Lo Wastrec - include

supstantially all the assels of the Dehtor, including, but net

limited to, equipment, machinery, forniture, gixtures, accounts

recsivable, cash on hand, trade names and various other aggets 2%

specified in the Agreemént, and the Buyer will take an assignment .

of the Debtor’s rights and cbligaticns aftex alosing under the Dade

county Lease, aq modified by the Latter propesal o pade County

from Westrec dated February 17, 1985 and introduced as an exhibit

at the hearing by the Trustee.
7.  Excluded from the sale are pamauptey claims and

causes of action, the books and racords of the paptor (whicll the

Trustee shall make available to Westrac upon the texms set forth in

the Agreement), any¥ deposits held by third parties that way pe’

racoveraple BY the Trustee, With all of the faregoing as gpecified

in the Agreement.
8. tThe highest and hest offer has been made by Wastred

arter bhidding with Professional Miaml Marina vanagement, InG.

(oM - oM's bid, due to upnresolved contingencias, Was deenad

by this court nokt to ba higher or betber than the pid of Westrec.

A reascnable appertunity was offered to othern persons and entities
to make highex and better offers £o purchase the assets. tneluding
credit bids, Westrec's offer was s360,000.00 plus asgunption of

1itiass as more sully set foxrth in the Motion and its.

attached axhibits.
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CcASE NC 941017 6~BRC~ At

g, Wastrec is a purchaser acting in good faith, as that

torm 15 gtilized in 11 H.S.8. ¥ 183, and the Agreement has heen

negctiated in good faith and at arms' length by-aﬁd metween the
Trustee and Westreé. . |

10. The Trustee has advanced sound pusiness reascons for
seeking to gall the assets and assume and/oxr assign the Dade County
reass, as sebt forth im the Motian, and it is a reasonakla axercize
af uhe prushea'’s nusiness judgment and it is in the pest intersst
of the estate fcr rhe Trustes Lo enter into the Agreement and for
+he Trustze to axecute, dellver and perform his oblzgatlcns ‘
thersunder.

11, The total consideration to be realized by the astate

graguant . o Lhe Agreement ia fair and reascnable and the
. . I .

transactions ccntemplatgd by the Agreement are in +the best

jrteressts of the estate.

accordingly, it is ORDERED, ADJUDGEB and DECR;ED thats

1,. pyrsuant to 11 J.5.C. §8 3,63(1:1}.3.1;‘.& {(£) ,an& 165, and
for the total consideration providad foT under the agreenent and
pursuant to the terms and conditions the:écf, the Trustee is herebY
authorized Lo sell the assa;s, and assume and assign the Dade
County Leass Lo Hestrec.

2. one Agresement and its terms 2are, nEPEhYQappraved in
tmair enbirety, and the Trustee iz hereby autnorxzed smpovered and

directed O axecute, daliver and perform 211 %hings noacessary to
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CASE NO 4~10178-BRET A

effectuatsa tnis Order and to consummate che transactions

“c:mtamplat'ad hy the Aqraament,' inclﬁding the payments +a pe made to

Westrec from the sala proceeds.

3. pursuant e $363(®) and (£) of the Dankruptcy ¢ode,

the Assets are hereby sold and transferred tO Westrsc free and

clear of ‘any and all 1iens, sncuRbrances, claims whether oT not

allawable (as such terms are dafined in the pankruptey cade)

sacurlty interests, title rﬁtantlons, chargas and any other

1nte*est in such nrcgerty of an entity other chan the Debtox

including,. wlthout lxmlta.tn.on, that asserted bY rha Dade County Tax

Collector (calleat:.vel;, the “E.nc.u.mbrancas"} , ln existence as of

‘the date of Closing, whether arising prior ©Y subsequant to the

£i1ing date of tha veluntary petition in bankzuptey of the Debteor,

with such Encumbrances rhereafter only atitaching te the proceeds of

sala, with the same prierity, validity, force and effect as they

paw have against +he assets. Nothing contained herein shall be

deemed O prevent tne Truskee Lrom seexlnq a dete*mlnatzon from

this Couxt of the wvalidily, prieri ty arni axtent of any Encumbrance

.asgertaed agalinst the proceeds of sale. The 1iens of Westrec

identified in paragraph Sﬁcf. this ordsr Supra, which were asserted

‘as credik pids shall terminate upon closing and shall not. attach to

the procaeds of sale. ' e «

.._5..-
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. . emgE N 24-l0176-HACTAMS

4. Tha provisions of this Order autherlz ing the sale of

the assets fres and clear of Fncumbranceas shall be gelf-axecuting,

and neither the Trustes nOT Westrec shall be raquired to exacuts oL

£ila releasas, termination statements, assignments, consignments,
or other instruments in order to effectudte, conswnmate and
implement +he foregoing prnviéiona rheraof, provided, hawever, that

this decretal parégrapn ghall mnot excuss such parties £or

performing. any and all of theixr raspective gbligations under the

Agreem_ent,and this Ordex. .

5. gach and every rederal, stéu;e and local governmental
~agency or )dapaz;tme.nt is hafeby directed to accept any and all
dom.zni:s and instruments necessary and/eox appropriate to’
congunmate tl';e rransackions conﬁempléted py the Aqfeemeni‘f. Closing
af the +ransactions authorized by this Gxder shall occur within or
cm‘-ten days Ifrom thé en’?.ry of this Order, and 1ls not conditioned
upon Yestrec re:ceiving Ifi.nall. authorization from pads County To
assume tﬁe pade County Lease or any other remaining ccnt_inqencies. |
should Westrec £ail to close the sransactions authorized herain,
Westrec shall waive iﬁs superiority claim for post-patition
financing (éapped at §40,000), yhich wéds 'ciédit pid by Westzed, and
éhalllfcrfeit +the $50,000 Wastrea agrae.d!a;: +ha record at the

hearing to deposit in escrow with the Trustes within 24 hours.

- =
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. Cebtor and Westrac and thelr respective successors 3

Cp..SE NO ?E*J.U&.J:!-‘uu- C— -

g, This ordar <hall be binding upon rhe Trustees, the

nd assigns.
2. This Court shall wetain juriédiction aver Ehe

parties for the puUrpoese of enfeorcing the terﬁs and prcvisicns of

the Agreexment and this Crder.

3. The Trustee and Westrec shall he entitled.to che
protection of 11 U.S.C. § 363(m) with pespect to the sale of the
Assets approved and authorized herain in the event this Order oT

any authorization contained herein ig raversed or nodified on’

appeal- _
. The sale appraved by this order is not suhject to

aveidance pursuant to 11 U.S.C. 383(n}.

10. Any other entity that has an intersst in the Assets
is deemed to cornsent to the sale approved by this Order. C;lcyhﬂfﬁ?
ORDERED in the Scuthern District of Florida on this

day of March, 1995.

%a \}A‘f Cmv}v ’

3 Sore »
5. JAd CRLSTOL
J.8. Bankruptcy court Judge

Copies furnishgd raz -

pavid M. Levine, ESg-

counsel for ths Trastae

(Anty. Levine is directed to mail 2 gonformed copy immediately upen
recaipt of same ta all creditars and interestad parties) .

| 36531\ 014 S00RDHET. 008,
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ATTACHMENT 1 TO ASSIGNMENT AND AMENDMENT OF LEASE
DATED MAY 1, 1995 BETWEEN

METROPOLITAN DADE COUNTY AND WESTREC EQUITIES, INC‘.

I BGAL DESCRIPTION OF PREMISES COVERED BY LEASE

Parcel 1 (Haplover Marine Center): -

That portion of land an Lots 55, 56, 57, 58, 59 and 60 of PLAT OF TATUM'S OCEAN BEACH
PARK, occording to the Plot thereof, as recorded in Plat Book 5, ot Page 35, of the Public

Records of Dode Counly, Florida, being more particulorly described os foliows:

Commence ol the Southeast corner of Tract "A' of ARLEN HOUSE EAST, according to
the Plot thereof, os recorded in Plat Book 97, at Page 5, of the Public Records of
Dade County, Floride; thence run S 04°08'44" W, along the West Right of Woy line
of Florida Slate Rood AlA, @ distance of 1683.25 {feel to g poinl; thence run S
85'55'10" W o distance of 484.52 feet to the POINT OF DEGINNING, said point being
the. point of inlersection of the walerword foces of existing concrete bulkhead ot
‘the Southwest corner af the existing boat launching oreg; thence run Northweslerly
N 24'57'49" W olong the walerword toca of said concrete bulkhead, @ distance of
47.18 feet; thence run S £4'50'368" W a distance of 8.23 feet; the next (5) courses
are along the Easterly, Northerly. and_Westaerly edges of existing rock rip rop;

1} thence depurting concrete bulkhead, N 2071353 W for 58.85 feel;
129 thence N 1506'41" W for 101.77 feet; (3) thence S 746319 W for 7.00 feely’

45 thence & 1508'41" E for 102.08 feet {5) thence S 20°13'53" € for 59.76 faet;

thence S 11°50°41" E for 34.88 fest; thence g 09'22'33 W for 18.32 feel;
thence S sTS7'49" W for 32.81 feel: thence S5 9% 39'87 W for 36.88-feet;
thence S 2542'49" E for .36,15 feal; thénce S 0753'589" E for 63.30 feek
thehce S 0749'00° W for 171.38 teat: thence S 12740'33" E for 28.30 feel;
thence S 80'20'3Y L for 11B.25 feel; thence N 0B 28's5" E for 52.02 feell
thence 5 81°31'05 E for 76.50 fest; thence N 0F28'55 E for 162.70 feel
thenge S 81'31'05" E for 20.00 feel; thence N 14'58'55 E for 34.00 feel;
“thence N o8'28'85" E for 87.00 feel: thence N 3631705 W for 55.00 fest;

thenca N 563522 W for 78.33 feel; thence S 562147 W for 62.49 leet
ic the POINT OF BEGINNING. . , g

Containing 66,142 square feet or 1.51B ocres, more or less.
Lying in Sections 14 and 23, Township 52 South, Ronge 42 East, Dade County, Florida.

Page 1 of 2
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Lindoarthe WELIAMAAE b O
.

i _ .- '
A patcel of land Iying Westedly of ¢ adjacent to Lols ‘58, S¢ apd 80 of PL 7 TATUM
oCEsN BEACH gARK cccording to the .M\gt thereaf, os recorded in Plat Boggk 4 '};agzl} %s:of
the Publie Records of Dade County, Florida, lying in Biscayre Say, being mare ‘ssticulacly

daseribed a5 follows!

Commence at the Sautheast corner of Tract "A" of ARLEM HQUS — -
recorded in Plal Book G7 at Page 5. of the Public Records of Eaﬁsga(f:@ar?}ﬁi;; g’;:ﬁiftmu’e%w%ﬂﬁ' .
W along the ‘Wesi Right of Woy ine of Florida State Road AlA for 1685.95 fact to o coints th n S o408 44
3555 10" W o distonce of 48452 feet ta the PCINT OF BEGINNING, <ald point being the " nf"‘cf run S
mtersection of the waterward fgces of existing concrete bulkhead at the douthwest camcrpgf thQ o

hoat lgunching arsas thencs run Northwastcrig N_Z#S?‘#g’ W glong the waterward face of acid ¢ existing
buikhaad, a distance of 47.18 faet: thence BA'SQ'36° W for 15,29 feet; thence N 'IE'GE‘STE Wm“‘:feiﬂ
feet: thence N 971527 W for 108,56 fest; thenca N 874373¢" £ for i 76 Teat; lhencs S 257 f?_; 127.94
141.87 feel; thence 3 +705°37 E fof 110.35 faet; thence § 457117107 W for 36.32 g.f- 26716'27" & far
5521747 W for §4.99 feet to the POINT OF BEGINNING. 32 fast; thence 3

re feet oF 0.399 gcres, more of fess.

»

Cantgining 17,373 squa

Lying in Sections 14 and 23, Tawnsnip 52 Seulh, Range 42 fag, Dude County, Flarida




Parcel 2 (The Point in Haulover Park):

A portion of Lots 11, 12 and 13, PLAT OF TATUM'S OCEAN BEACH PARK according
io the Plat thereof, as recorded in Plat Book 5 at Page 35 of the Pubiic records of Dade County
Florida, being more particularly described as follows: ‘ ,

~ Commence at the Sautheast corner of Tract "A' of ARLEN HOUSE EAST according to the Plat thereof,
as recorded in Plat Book 97 et Page 5, of the Public Records of Dade County, Florlda; thence run
'S Q4'03'06" W olong the West Right of Way line of Florida State Road AlA for 1683.25 fest:
therice S 14°21°17° W for 4719.00 feet to the POINT OF BEGINNING, said point being on the
waterward face of the existing concrele bulkhead; thence run S 4358'00" W for 40.50 feet to a
Point of Curvature; thence Southweslerly and Westerly, along said bulkhead face, being clong an
86.80 foot radius curve leading to the right through a cenlral ongle 52°40"11" for on arc
distance of 79.79 feet; thence S 24'40'00" W for 29.54 fast: thence S 10°28'0¢" € for 28.68
feet; the previous four {4) courses have been olong the waterward face of the existing concrete
bulkhead; the following course is dlong the waterward face of the existing concrele bulkhead ond
its extension Southeasterly, thence S 59'09'00" E.for 76.24 feel; thence on a bearing of Eest
for 2B.69 feel; thence N 0655'00° E for 46.19 fesl; thence N 4358°00" £ for 80.00 fact; thence
N 4602'00° W for 66.00 feet to the POINT OF BEGINNING. -

Containlng 12,254 sq. ft. or 0.281 ucres, more or less, _
Lying in Section 23, Township &2 South, Range 42 East, Dade County, Florida.

Page 2 of 2
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EGAL DESCRIPTION THEYPOINT  JBMERGED)

A porcel of land lying Westerly of and adjocent to Lols 11, 12 and 13, PLAT OF TATUM'S OCEAN BEACH
PARK gccording to the Plot thersof, as recorded in Plal 8ook 5 at Page 35 of the Public Records of
Dade County, Florida, lying in Biscayne Bay, being more particularly deseribed as follows:

Commence of the Southeast cormer of Tract "A" of ARLEN HOUSE EAST accarding lo the Plat thereof,
as racerded in Plol Sook 97 ab Page 5, of the Public Recards of Dade Counly, Floridg; lhence run
S Q4'0306° W clong the West Right of Way line af Florda Stale Rocd Al for 158325 feel;
lhenca § 1421177 W for 4719.00 feet to the POINT OF BEGINNING, said point being on ihe
waterward fuce of the axisling concrete bulkhead; thence run § 4358'00° W for 40,50 fget 1o a
Paint of Curvature; thence Southwesterly and Westerly, along said bulkhead face, being along on
8G.80 foot radius curve leading to the right through o central angle 5740°11" for on arc

distancs of 79.79 feel; thenca 5 24740'00° W for 29.54 feel; thence S 10°28'0G6" E for 28,58
feet: thence S 59°09°00°7 E for- 17.68 leat; thence, departing from the bulkhead, on a bearing of
South for 100.74 feel; thenca on a bearing of West for 40.00 feal: thence § 50'09°00° £ for |
10.00 feet to o point on o circulor curve, said point Bearing S 79°48°31" W from the rodius

point; thence Northerly along o 339.38 foot radius curve leagding to the r}tgh! through g centrol
angle of 37°12'33" for on arc distance of 220.40 leel; thence N 04'54'57 E for 10.00 feel:
lhence 5 850503 € for 103.00 feat lo the PQINT OF BEGINNING. .

Contginidg 12,872 sq. fl. or 0293 acres, mare or less.

lying in Ssction 23. Township 52 South, Range 42 Eost, Dada County, Florida.
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ATTACHMENT C

AMENDED AND RESTATED LEASE AGREEMENT

Between

MIAMI-DADE COUNTY, as Lessor
and

WESTREC EQUITIES, INC,, as Lessee
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AMENDED AND RESTATED LEASE AGREEMENT

THIS AMENDED AND RESTATED LEASE AGREEMENT (the "Lease" or the
“Agreement”) is made and entered into as of the Effective Date by and between MIAMI-DADE
COUNTY (the “County” or the "Lessor”) and WESTREC EQUITIES, INC, (the “Lessee”),
each of which may also be referred to as a "Party,” and which may be referred to collectively as
the “Parties.” For purposes of this Lease, the "Effective Date" shall be the date upon which the
last of the Parties has executed this Lease, following all applicable approvals,

RECTTALS

WHEREAS, the County entered info an original lease agreement with Gold Coast Racks,
Inc. (“Gold Coast”) for an initial period of ten (10) years, with one (1) five (5) year renewal” =
option, for the development and operation at Haulover Beach Park a/k/a Haulover Fishing Pier
a/k/a Bill Bird Marina (the “Park™) of a boat storage facility, bait and tackle facility (the
“Facilities™), fuel sales and related services, pursuant to public bidding and awarded by County
Reso}u’aoa No R-1051-88, July 19, 1988 (the “Original Lease™); and

WHEREAS, the Original Lease was amended by Addendum on November 21, 1989,
pursuant to Resolution No R-1393-89, to permit assignment by Gold Coast to Hauiover Resort
Marina, Inc. (“HRMI”) and to allow a one time leasehold mortgage; and

WIIEREAS, the Original Lease was further amended to include the bait and tackle and
fuel facilities on the southerly end of the Park (such additional facilities being included hereafter
in the definition of “Facilities,” along with all other areas and improvements falling under the
defimition of “Facilities” found in the Lease), and increased rent by $1,500.00 and granted a
waiver of that rent for 36 months in exchange for a donation to the County on September 25,
1990, pursuant to Resolution No R-1029-90; and

WHEREAS, the Original Lease was further amended on October 1, 1991, pursuant to
Resolution No R-1110-91, to apply the remaining rent walver against current outstanding
arrearages; and

WHEREAS, HRMI filed for";)rotection under Section 1121"'(‘a) of Title 11, United States
Code (the “Bankruptey Code”) on January 17, 1994 and offered a plan of reorganization (the
“Plan of Reorganization™) which was accepted by the Bankruptey Court; and -

WHEREAS, Lessee Westrec Equities, Inc. assumed ownership of the assets of HRMI as
part of the Plan of Reorganization; and

WHEREAS, in furtherance of the Plan of Reorganization, the County and Lessee
Wesirec Equities, Inc. entered into that certain Assignment and Amendnent of [Original] Lease
dated May 1, 1995 (pursuant to Resolution No R-409-95), pursuant to which the Lease was
assigned to Lessee, and the term of the Lease was restarted for an initial peried of ten (10) years,
with two (2) five (5) year renewal options (each a “Renewal Option™), for a total period of
twenty (20) years, expiring (if both renewals were exercised) on April 30, 2015, for the operation
of the boat storage and ancillary Facilities (the term “Original Lease” henceforth being deemed
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to include all of the above-described amendments; and all capitalized terms used herein which
are not separately defined having the meanings given to them in the Original Lease); and

WHEREAS, the County and Lessee desire further to amend and restate the Original
Leage in its entirety pursuant to this Agreement to allow major capital renovation and expansion
of the dry boat storage facility [by building a new Boat Barn (defined below), which will include
new bait and tackle facilities], renovate the existing bait and tackle store (Jocated at the South
end of the Park), and to renovate the boat launch basin (all of which are or will become part of
the Facilities); and

WHEREAS, this Amended and Restated Lease Agreement is being made pursuant fo
Florida Statutes, Section 125.35(1)(b)(2), which allows for the modification or extension-of an
existing lease of real propetty for an additional term not to exceed 25 years, where the improved
value of the lease has an appraised value in excess of $20,000,000.00; and

WHEREAS, Tessee has excrcised the first and second Renewal Options, thereby
extendmg the term of the Lease (the "Current Term™) from May 1, 2005 to April 30, 2015; and

WHEREAS Tessee has agreed to and does hereby accept with all its terms and
conditions this Amended and Restated Lease Agresment.

NOW, THEREFORE, for and in consideration of the mutual benefits, covenants, rights
and obligations contained in this Amended and Restated Lease Agreement, the adequacy of
which is hereby accepted and acknowledged by the parties, the County and Lessee Westrec
Equities, Inc. agree that the foregoing recitals are correct, and further agree as follows:

ARTICLE 1

DEMISE AND TERM

1.1  The Premises. Lessor hereby leases to Lessee, and Lessee hereby leases and
accepts from Lessor, the real property described in Exhibit “A-1” (the “Point”), Exhibit “A-2”
(the “QOriginal Premises”), and Exhibit “A-3” (the “Additional Premises,” and together with

the Point and the Original Premises, the "Premises” or the "Leased Premises"); together with all
improvements (“Improvements”) now or hereafter located on such real property and the use

rights deseribed in Sections 1.2 and 1.3 below.

()  The Parties recognize and agree that it is their intention that certain
Tmprovements be made to the Additional Premises, following which the Original Premises will
be returned to the County (all as set forth below), and the terms "Premises” and "Leased

Premises” will from that point forward only include the Point and the Additional Premises,
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(b) Tessee shall (to the extent not already done) cause a survey or surveys to
be done of the various portions of the Leased Premises (each a "Survey"). After any Survey is
coinpleted and accepted by Lessee (including any revision of a previously performed and
delivered Survey), Lessee shall provide a copy of such Survey to the County Park and Recreation
Department (the "Department"), and following the Depariment's approval of the Survey, the
Survey shall be substituted for Exhibits A~1, A-2, and/or A-3, and thereafter be deemed part of .

this Lease.

1.2 Exclusive Use Rights. During the ferm of this Lease, and subject to the other

provisions of this section, Lessee shall have an exclusive right (i) to use the seawalls, docks,
wharfs and like improvements which are adjacent to the Leased Premises, as well as the boat
basin (the "Boat Basin") serving such Leased Premises (which will be shown in greater detail on
the Survey), and (ii) to provide cerlain services within the Park, to wit: boat dry storage, fuel
sales, and retail sales of bait, tackle and similar boaﬁﬁg and ﬁshing supplies (but expressly

sxcluding sales of food and beverages, for which Lessee shall only have non-exclusive rights).

1.3 -Non-Echu_shiVﬂ Use Rights. During the term of this Lease, and subject to the

other provisions of this section, Lessee shall have a non-exclusive right to offer any other service
or sell any itemrdirecﬂy related fo the operation of the Facilities, including but not limited to
sales of food and beverages and (subject to Department approval) to offer other services or sell
any item which can lawfully be offered or sold within the Park. The County can likewise offer
(or enter in to an agreement with a third party to offer or sell) within the Park any 0th§r service

or sell any item which can lawfully be offered or sold.

-

1.4  Term; Lease Year. The term of the Original Lease (the "Original Term")

commenced in 1988 and would, but for the provisions of this Agreément, terminate on April 30,
2015 (the "Original Termination Date"). Pursuant and squéct fo the provisions of this
Agreement, the term of the Lease has been extended for the period commencing May 1, 2015
and terminating April 30, 2040 (the "Extension Term," and with the Original Term, the
"Ferm;" apd with April 30, 2040 henceforth being referred to as the "Termination Date"), For
purposes of this Lease, the phrase "Lease Year" shall refer to each twelve (12) month period
runming from May 1 through April 30 of the ensuing year.
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1.5  Additional Services and Space. The County's Park and Recreation Department

(the "Department™), at its discretion (é};ercised by its Director, who will act for the Department
in &ll instances required or permitted by this Lease), may allow the Lessee to provide additional
services and/or use additional space adjacent to the Leased Premises or elsewhere within the
Park, upon such terms as the Parties may agree, Such services and/or facilities may also be
provided by Lessee under a sub-contract. The terms and conditions, including payment of fees

to the County, of any such sub-contract shall be subject to the prior approval of the Department.
ARTICLE 2
RENT

2.1 Imitial Rent Obligation. During the initial portion of the Term of this Lease,

Lessee covenants and agrees to pay to Lessor annual rent ("Rent") for each Lease Yea, as

follows;

(a)  Lessee shall, from the Effective Date until the date (the "Rent Change
Date®) which is the earlier of (i) the Original Termination Date and (ii) the "Barn Compietioﬁ
Date" (defined below), pay Rent to the County in an amount equal to the greater of (X) a
_guaranteed monthly rental payment (the “Initial Guaranteed Rent”) in the amount due under
the Original Lease (1.e., the sum of $5,500.00 per month), and (Y) a percentage of gross revenues
generated by certain of the Facilities in any particular month of the Term (the “Inmitial
Percentage Rent”), to wit: the combination of (1) ten (10%) percent of gross rack storage fees
collected by Lessee, plus (2) 7% of boat rentajl' charges received by Leésee, plus-(B) ﬁve (5%)
percent of towing charges recéived by Lessee, plus (4) three (3%) percent of-bait and tackle and
fishing and boating supplies sold by Lessee, plus (5} three (3%) percent of all boat repair charges
cc;llected by Lessee, plus (6) a percentage of all food and beverage sales made and received by
Lessee (the "F&B Sales Percentage™). The F&B Sales Percentage is three (3%) percent of the
first $3,000.00 of gross sales of food and beverages by Lessee; five (5%) percent of the next
$2,000.00 of gross sales of food and beverages (i.e., gross sales in excess of $3,000.00, up to
$5,000.00); and seven {7%) percént of gross sales of food and beverages in excess of $5,000.00.

(b)  Initial Guaranteed Rent shall be payable in equal mbnfhly installments, in
advance, on the first day of each calendar month. To the extent that Initial Percentage Rent is
greater than Initial Guaranteed Rent for any month (such excess being hereafter defined as the
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"Excess Percentage Rent™), the Excess Percentage Rent shall be paid to the County on or before

the 20™ day of the month following the month for which the Excess Percentage Rent is due.

2.2  Subsequent Rent Obligation, From and after the Rent Change Da‘ze, Lessee

covenants and agrees to pay to Lessor annual Rent, as follows:

(a)  Lessee shall pay Rent to the Couniy in an amount equal to the greater of |
(X) a guoaranteed rental payment (the “Subsequent Guaranteed Rent;” and with Initial
Guaranteed Rent, simply "Guaranteed Rent"), and (Y} a percentage of gross revenues
generated by certain of the Facilities in any particular month of the Term (the “Subsequent

Percentage Rent;” and with Initial Percentage Rent, simply "Percentage Rent").

(b)  Subsequent Guaranteed Rent shall be $300,000.00 per year, commencing
on the first day of the first month following the Rent Change Date, and through the first full
Lease Year of the Extension Term (i.¢., if the Rent Change Date is on a date other than the first
day of the first Lease Year of the Extension Term). From and after the first Lease Year of the
Extension Term, annual Subsequent Guaranteed Rent shall be paid according to the following
schedule:

Year2: $400,000.00;

Year 3: $500,000.00;

Year 4; $600,000.00;

Year 5: $650,000.00;

Year 6: $700,000.00;

Year 7: $750,000.00,

Year §; . $800,000.00,

Year9: $900,000.00; = .
Years 10 12: $1,000,000.00,

(c) Subsequeni Percentage Rent shall be a percentage of gross revenues
generated by cer:cam of the Facilitics in any particular month of the Term, to wit; the combination
of (1) eighteen (18%) percent of gross rack storage fees collected by Lessee plus (2) four (4)%
percent of gross retail sales by Lessee for all items other than fuel (1.6., boat rental charges,
'towing charges, bait and tackle and fishing and boating supplies, boat repair charges, and food

and beverage sales).

(d)  Subsequent Guaranteed Rent shall be payable in equal monthly

installments, in advance, on the first day of each calendar month, To the extent that Subsequent
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Percentage Rent is greater than Subsequent Guaranteed Rent for any month (such excess falling
within the definition of "Excess Percentage Rent"), the Excess Percentage Rent shall be paid to
the County on or before the 20" day of the month following the month for which the Bxcess

Percentage Rent is due,

2.3 Rent After Year 12 of the Extension Term. Commencing on the first day of the

13™ Lease Year of the Bxtension Term, (i) Lessee covenants and agrees to pay to Lessor annual
Guaranteed Rent in an amount equal to $1,000,000.00; and (ii) Tessee shall have no further
obligation to pay Percentage Rent,

2.4 Additional Provisions Reparding Rent.

(a)l In addition to and concurrently with each monthly rental payment made
under this Lease, Lessee shall pay fo Lessor all éppiica‘ole sales and use taxes payable with
respect to said Rent. Sales and use tax shall be payable to the County, which in turn will remit
same, less authorized handling deductions to the State. Said tax is applicable to Guarantee Rent

and Percentage Rent payments, unless otherwise determined by the State of Florida.

(b)  Rent shall be bayabie in the form of checks made payable to the "Miami-
Dade County Board of 'County Commissioners” delivered fo Lessor ¢/o Park and Recreation
Department, Finance Management Division, 3" Floor, 275 N.W. 2* Avenue, Miami, FL 33128,
or at such other address as Lessor may specify in writing from time to time.

n

(cj For purposes of this Lease, the ferms "gross sales,” "gross receipts” and
similar terms shall méaﬁ a]l monies paid to or considerations of determinable value received by
' Tessee from any source whatever, generated by or in connection with its operation upon the
Premises other than sales of fuel; provided, however, that such terms shall not include (i) sums
collected for sales tax or liGuor tax or similar taxes (to be remitted to the Florida Department of
Revenue), (i) any other taxes imposed by law which are separately stated fo 'aﬁd paid by
customer and directly payable by the Lessee to a taxing authority, (iii)A sales refunds, (iv)

specifically authorized (by the Department} discounts, or (v} gratuities remitted to employees of '

Lessee.
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(d)  Any payment of Rent not made when due shall bear interest at the
statutory rate per annurn then in effect in the State of Florida (the "Default Rate™) from the date
of Payment Default Notics until paid.

2.5 - Statements. Lessee shall furnish to Lessor staternents of its computation of
Percentage Rent (which. shall include a breakdown of gross receipts by major category)
concurrently with each payment of Excess Percentage Rent (or if no such payment is made, on of
before the date such Excess Pércentage Rent payment would have been due, had their been
Excess Percentage Rent, fo wit: the 20% of the month), Lessee shall keep full and accurate
records of account, books and ofher pertinent data of gross receipts and such books and records
shall be kept for a period of at least five (5) years afier the close of each calendar year. The
receipt by Lessor of any statement or any payment of Rent for any period shall not bind it as 10

the correctness of the statement of the payment.

2.6 Seeurity Deposit. Within thirty (30) days of the Effectxve Date, Lessee shall

deliver to Lessor an amount equal to three (3) months of Initial Guaranteed Rent, to wit: the sum

of $16,500.00, LESS any seccurity deposit currently held by Lessox, to secure Lessee's
performanoe of Lessee's obligations under this Lease. On or before April 30, 2015 (unless the
Barn Completion Date shall have earlier occurred), Lessee shall deliver to Lessor an additional
$58,500.00, bringing the total amount held to $75,000.00 (such amount(s) he:reinaffer being
| referred to as "Security Deposit"), to which the following terms and conditions shall apply:
Within thirty (30) days after the Barn Completion Date Lessor shall refund $58,500.00 of the
- Secyrity Deposit to Lessee, Thereafter if Lessee performs all of Lessee's obhgatmns hereunder,

said Security Deposit, or so much thereof as has not thereto been applied by Lessor, shall be
returned to Lessee at the end of the Term hereof. The Security Deposit held by Lessor shall not
bear interest, and Lessor shall not be required to return to Lessee any sumn as interest, in addition
to any portion of the Security Deposit which Lessor is obligated to return pursuant to this
paragraph. Additionally, if Lessor draws upon any portion of the Security Deposit, Lessee
hereby agrees to restore the security to its original amount within seven (7) business days of
recejving notice by the County that the Security Deposit was drawn upon. The Lessee may, in
lieu of a cash Security Deposit, provide Lessor with a performance bond or irrevocable letter of

credit in the same amount (with such bond or letter of credit being conditioned on the full and
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faithful performance of all covenants of this Lease and being valid, or renewable, for the entire

Term).
ARTICLE 3

CONSTRUCTION OF IMPROVEMENTS; PROJECT OPERATIONS

31 Construction of Certain Improvements. It is the intent of the Parties that

Lessee do certain rcp;airs and renovations and construct cerfain improvements fo the Premises
(the ”Capital Improvements"), including but not limited to (i} constructing a new enclosed boat
storage building (the “Boat Barn”) capable of storing approximately 508 boats, which will be
built upon the Additional Premises and which will contain a new bait and tackle shop; (if)
improving and renovating the existing Boat Basin to provide a new launch area for the Boat
Barn; (iii) other improvements and renovations to existing Facilities, including but not limited to
rénovaﬁzlg the existing Facilities at the Point; and (iv) at Lessor's request made after the Barn
Completion Date, demolishing and removing the existing dry stack boat storage racks on the
Original Premises, completely removing the underground fuel storage tanks and associated
piping/dispensers from the Original Premises and providing a completed Tank Closure and
Assessment Report as required by DERM, and the paving and striping of the Original Premises
(all of the items set forth in this Subsection 3,1(iv) hereinafter referred to as the "Rec_lamation").
for parking purposes (collectively, the "Preject”), such Reclamation to be completed within
eighteen (18) months of delivery of the Reclamation Notice (defined below), unless unforeseen
conditi'ons prevent completion within such time frame (in which case, the Reclamation will be

completed as soon as reasonably practicable),

— ™

(a)  Lessee shall spend an amount not less than Eleven Million Four Hundred
Thousand Dollars ($11,400,000.00) on ﬂ_ae Project. Of such amount, Lessee shall spend no less
than Ten Million Dollafs ($10,000,000.00) oﬁ so-called hard construction costs in connection
with the Project (including demolition and mitigation). Additionally, Lessee shall obtain Permits
for construction of the Boat Barn, and spend such amount (less only the costs allocated for
Reclamation and fniti gation and similar efforts which are expected 1o take piaoe during the Post-
Construction Phase) on or before April 30, 2015; provided, however, thaf in the event that
notwithstanding Lessee’s commercially reasonable efforts (or due to force majeure) Lessee is

unable to spend at least that amount and/or complete construction of the Boat Barn by April 30,
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2015, Lessee shall so advise the County (by.delivering written notice to the County Manager),
and the deadline for such minimal spending and completion of the Boat Barn will be extended

for up to one (1) year; i.e, to April 30, 2016.

(b)  The Parties. recognize .and understand that the Project will require a
number of different permits (each a "Permit") from various governmental entities (each a
"Governmental Entity"), including but not limited to the County, and will generally be

accomplished in three (3) phases (each a "Phase").

Q) The Governmental Entities which may have to review and/or
approve and/or issue a Permit in conmection with the Project include (A) the Department of
Environméntal Resource Management ("DERM"} of the County, (B) the Department of
Environmental Protection ("DEP") of the State of Florida, (C) the Planning and Zoning
Department of tﬁe County (the "Building Departrﬁent"), (D) the U.S. Army Corps of Eng.;ineers‘
(the "USACE"), and (E) the South Florida Water Management District ("SFWMD™).

(ii)  The Phases of the Project include (A) the preparation of general
plans for the Project for submission to DERM, the DEP and the USACE, in order to get their
approval for the Project, and the preparation of specific plans for the construction of the Boat
Barn for submission to Building Department (the "Permitting and Design Phase™), (B) the
construction of the Boat Barn and other Improvements (the "Construction Phase"), and (C) the
Reclamation of the Original Premises and ongoing mitigation and similar efforts required any

Governmental Entity (the "Post-Construction Phase").

()  The Construction Phase will be deemed to have been completed when the
Boat Barn is substantially completed and a permanent or temporary certificate of occupancy or
ce‘rtiﬁcate of use (as appropriate, 8 "CO/CU") has been issued for the Boat Barn, such that
Lessee can commence utilizing the Boat Barn for its intended purposes, with the date upon
which the Construction Phase is deemed to have been completed being defined herein as the

"Barn Complefion Date." The Parties acknowledge that the Phases may overlap,

(d)  All Capital Improvements made as part of the Project shall be deemed to
be and fall within the definition of "Improvements," as that term is used herein, and titie to all
such Improvements shall at all times Tollowing their completion be deemed to be owned and held
by the County.
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(e)  The Parties further recognize and agree that until such time as Lessee
notifies the County in writing (the "Possession Notice") that it nceds to obtain and take
possession of the Additional Premises for fhe purpose. of commencing the process of
constructing the Boat Barn and/or making other reqs.ﬁzed Capital Improvements (the "Pre~ |
Possession Period"), the County shall retain possession and control of thé Additional Premises
and be fully responsible for such Additional Premises and all activities which oceur on of about
the Additional Premises (and to the extent that Lesses may be named as a defendant in any
action arising out of the usc or otherwise in connection with the Additional Premises through no
fault if its own during such Pre-Possession Period, the County will indemnify and hold Lessee
harmless for all costs, damages and expenses :inﬁurred by Lessee, subject to the provisions of
Section 768.28 Fla. Stat. )' Without limiting the foregoing, the County may allow members of
the public to utilize the Additional Premises for paﬁ{mg purposes during the Pre-Possession -
Period. The County may not, howevet, use or permit any use of the Additional Premises which
could or would reasonably be expected to have an adverse jmpact upon the Project and/or the
timing of completion of the Capital Improvements. The Possession Notice shall specify a date
certain upon which Lessee shall take possession and control of the Additional Premises, and on
such date (which shall be no less than thirty (30) days from the date of such Possession Noticc)
Lessee shall be entitled to take exclusive possession and control of the Addifional Premises.
Without Hmiting the foregoing, Lessee may install fencing and/or take other.measures to insure

that Lessee has exclusive possession and control of the Additional Premises.

(f) At any time after the Bam Complétion Date, Lessor may notify Lessee
that Lessor requires that Lessee undertake the Reclamation of the Original Premises (such notice
being defined as the "Reclamation’ Notice"). Following receipt of the Reclamation Notice
Lessee shall use commercially reasonable efforts to undertake the Reclamation, at Lessee's sole
cost and expense, including but not Limited to (i) filing and prosecuting of all appropriate
applications for the demolition of the existing dry stack boat storage racks on the Original
Premises and the paving and striping of the Original Premises so that it can be used for parking
purposes, (i) the cost of all applicable Permits for such Reclamation, and (iif) the cost of the
Reclamation itself. Unless and until such time as the Reclamation is completed and appropriate
Governmental Entities have approved same, Lessee shall remain in possession and control of the

Original Premises and the Tmprovements located thereon. At such time as the Reclamation is
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completed and appropriate Governmental BEntities have approved seme (the "Turnover Date”),
Tessee shall notify Lessor of same. As of the Turnover Date the Original Premises shall no
longer be considered part of the Leased Premises, and Lessee shall have no further rights or

obligations in connection with the Original Premises,

3.2 General Construction Stapdard All Capital Improvements made by Lessee

shall be built in accordance with applicable building codes, and they shall be constructed in good
and workmanlike manner in accordance with all requirements of all departments, boards,
bureaus, officials and authorities having jurisdiction thereof, and otherwise in accordance with
the Construction Rider attached hereto as Exhibit "B All necessary permits for such
construction shall be obtained by Lessee at Lessee's sole expense. No provision of this section

shall limit Lessee's obligations under Article VIIL

3.3 Arxchitect and Engin.eer Approvals. The plans and Speciﬁoat'ions. for any
- Improvements shall be prepared by a duiy qualified architect and/or engineer licensed in the
State of Florida and paid by Lessee for that purpose. Lessee shall submit all preliminary plans
-and specifications for any planned Improvements to the Department for the Department's written
approval prior to the start of any construction, in accordance with the Construction Rider. Such
approval shall not be unreasonably withheld by Lessor in its capacity as Lessor. Such approval,
if gwen shall not constitute an assumption by the Lessor of any lability for the deszgn
engineering or structural integrity of the Improvements proposed to be erected by Lessee. Any
disapproval by Lessor shall specify in detail the reason for such disapproval. Should Lessor not
gwe Lessee written notice of disapproval of preliminary plans and specifications delivered to it
pursuant to this paragraph within the’ time frames set forth in the Consuuchonkider Lessor shall

be deemed to have given its approval.

3.4  Due Diligence, Lessee shall prosecute constmctmn of ali Cap1ta1 Improvcments
on the Premises to completion with due diligence, subject however, to delays caused by force
majeure. Provided, however, that in the event that during the Permitting Phase Lessee discovers
an envirfonmental or similar condition which Lessee reasonably believes will make the Project
economically unfeasible, Lessee may cancel this Lease, effective as of April 30, 2015 by
providing notice of cancellation to Lessor. Should Lessee not cancel the Lease, Lessee shall be

responsible for all environmental and similar mitigation efforts, at its cost.
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3.5  Prerequisites to the Start ef Construction, No construction shall be

commenced unless the following shall have first occurred:

(a)  Lessec shall have obtained all necessary Permits for the start 6f

construction.

) Lessee shall have delivered to Lessor satisfactory proof all insurance

required by this Lease has been procured in connection th the construction.

(c) Lessee shall deliver to each contractor, subcontractor and materialman (of
whom Lessee has knowledge) performing services or furnishing materials for Improvements a
written notice stating that this Lease provides that the interest of the Lessor in the Leased
Premises shall not be subject to liens for Improvements made by Lessee, and concurrently

Lessee shall furnish a copy of said notice(s) to Lessor.

3.6  Notice of Commencement of Construction, Lessee shall give Lessor no less

than five (5) business days' prior written notice before the commencement of any work of
improvement on, or delivery of construction materials to, the Premises, Lessor reserves the right
at any time and from time to time to post and maintain on the Premises or record in the public
records a memorandum of lease, or such notice of non«responéibility or other netices as may be
necessary to protect Iessor against liability for liens, as the interest of Lessor in the Leased

Premises shall not be subject to liens for Improvements made by Lessee.

37 Ovwnership of Improvements,

(2)  During the term of this Lease, all Improvements existing upon the
Premises at the Effective Date of this Lease shall be the property of Lessor, and all
Improvements existing upon the Premises which are constructed by Lcssoi' or Lessee after the

Effective Date shall be the property of Lessor from and after the completion of construction,

(b)  Upon such expiration or eatlier termination, Lessee shall surrender the
Premises to Lessor free and clear of all liens and encumbrances other than those in effect as of
the date hereof, current non-delinquent taxes and matters consented to by Lessor, Provided,
however, and anything contained herein to the contrary notwithstanding, in the event that this
Lease terminates prior to the originally contemplated termination date as a result of a

condemnation; the provisions of Section 9.4 shall apply.
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(¢)  All personal property purchased by Lessee for use on the Premises shall
remain the property of Lessee regardless of termination of this Lease, free and clear of any lien
in favor of Lessor, However, Lessee shall remove from the Premises all such personal property
on or before the Termination Date of this Lease. If this Lease shall be terminated for any reason
before its scheduled Termination Date, Lessee shall be deemed to have been given a reasonable

- time, not to exceed 60 days, to remove its personal property after such early termination.

3.8 Operational Matters.

(a)  The Facilities will be required to operate seven days a week during those
hours of operation reasonably approved by the Depai‘tﬁaent Sufficient Lessee attendants will be
available to provide outstanding service, Prior to beginning operations, the Lessee shall submit a
schedule of intended hours of operation to the Department for approval. The Department may
reciuire a change in hours of operation, if in the reasonablé discretion of the Department; such a.

change is desirable in providing the best service to the public.

(5) The Lessee shall conduct its operations in an orderly manner and so as not
to annoy, disturb or be offensive to customers, patrons, or others in the immediate vicinity of
~such operations, The Lessee shall control the conduct, demeanor and appearance of its officers,
members, employees, agents and representati;ves and customers and patrons, and upon
reasonable objection of the Departmeﬁt CONCErning thé conduct, demeanor or appearance of any
such person, Lessee shall immediately take all necessary steps to correct the cause of such
'objection. Lessee shall take good care of said premises, shall use the same in a careful manner
and shall, at its own cost and expense, keep, maintain and repair, and upon the expiration of this
Agreement, or its termination in any manner, shall deliver said premises to the County in not
worse condition than the same was at the commencement of this Agreement, loss by fire or other
casualty and ordinary. wear and tear only exceptions, Lessee shall furnish good, prompt and

efficient service, adequate to meet all reagonable demands therefore.

{¢)  The Lessec shall hire and assign a full-time qualified, experienced facility
manager (tik: "Facility Manager™ or management company for its operations. Said Facility
Manager (or a representative of same, if the Facility Manager is a management company, in
which case the term "Facility Manager" will also apply fo the designated representative of the

management company) will be physically available during reasonable operating hours. The
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qualifications of said Facility Manager shall be submitted to the Department upon request.
During the hours when the Facility Manager (or representative) is not on duty or available, there
shall be a designated assistant manager. The Facility Manager and assistant manager shall be
authorized representatives of the Lessee and entitled to act in all matters relating to the day-to-
day operation of the facility hereunder. The Department shall be advised in writing of the names
and phone numbers of the Facility Manager and assistant manager. The County agrees that

Westrec Marina Management is an acceptable Facility Manager.

(d)  Lessee's employees in contact with the public shall perform their duties in
an efficient and courleous manner. Failure of an employee to do so S,hal'l be grounds for the
Department to demand his or her rtemoval, All employees, with the exceptionlof the Facility
Manager and assistant manager, shall be distinctively uniformed or appropriately attired so as to

be distinguishable as the Lessee's employees.

(¢)  The Lessee agrees that it will obtain prior written approval from the
Department in all of the following matters, which approval shall not be unreasonably withheld or
delayed: (i) use of any type of vending machines, inside or outside of any building within the
Leased Premises; (ii) changes from originally approved hours of operation, specifications,
business activities, signage, and graphics; (iii) any use of the County's, Department's, Park's or
Facility's name. Further, it is understood by the Lessee that should any of the above items be

disapproved, Lessee may offer alternative solutions.

(D The Lessee shall not conduct any business or activity not specifically

authorized by this Agreement, unless approved by the Department, It is expressly understood
-and agreed that the Lessee's operations shall not unreasonably interfere in any manner with the
use of the public area or infringe upon the normal method of operations of any other parties
authorized to conduct business at the Park, The Lessee agrees that a reasonable determination by
the Department will be accepted as final in evaluating its activities which unreasonably infringe

on the rights of others and that Lessee will fully comply with any decisions on this matter,
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ARTICLE 4

TAXES AND ASSESSMENTS, PERMITS AND LICENSES

4.1 Pavment of Obligations. ' Lessee shall pay all taxes and other costs lawfully
assessed against its leasehold interest in the Leased Premises, and in connection with its
operations under this Agreement (collectively, the "Impositions"); provided, however, that
" Lessee shall not be deemed to be in default of its obligations under this Agreement for failure .‘co
pay such Imposiﬁoné pending the outcome of any legal proceedings instituted to determine the

validity of such taxes and/or other costs.

42  Payment of Permitting and Licensing Fees. The Lessee shall procure, at the
sole cost of the Lessee, all permits, licenses and approvals required of Lessee for this operation

and performance under this Agreement.
ARTICLE 5

MAINTENANCE AND REPAIRS; SECURITY:; UTELITIES

5.1 Lessee Required to Maintain Premises and Improvements. Throughout the

term of this Lease, Lessee, at ifs sole cost and expense, shall maintain the Leased Premises in
" good and serviceable condition and repair, in first class condition, ordinary and reasonable wear
and tear e_xcepted, and m accordance with all applicable 1a§v3, rules, ordinances, orders and
regulations of all Governmental Entities having jurisdiction over the Leased Premises. Lessee
shall promptly and diligently repair, restore, and replace the Improvements as required to comply

with this section, except as expressly permitted fo the contrary in writing by the Department.

52  Lessor's Approval. In performing its obligations under this Article, Lessee shall

n(;t undertake any work of maintenance, repair or reconstruction without having received the
prior written approval of Lessor with respect to such work, if Lessee's reasonable estimate of the
cost of such work is in excess of $250,000.00, Except as otherwise permitted by this Lease,
Lessee shall not materially alter, modify, demolish, remove or relﬁlace any Improvement,
regardless of cost, without either complying With the provisions of the Comnstruction Rider or
otherwise having received the prior written approval of Lessor with respect thereto,
Notwithstanding any other provision of this Lease, the prior written approval of Lessor shall not

be required in connection with any emergency work of maintenance, repair or reconstryction,
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provided that Lessee shall give to Lessor notice (which may for emergencies be by telephone) of

any such emergency work ag soon thereafter as reasonably feasible.

53 Utilities: Serviees. Lessee shall pay all charges for gas, water, sewer, electricity,

telephone and other utility services used on the Leased Premises.

(@)  Lessee shall maintain all utilities within the Leased Premises including
drains, sewer pipes, air conditioning, plumbing and electrical lines, services, outlets, and where

required by the County, meters to monitor wtility usage.

(b)  Lessee, at its own expense, will be responsible for connection of existing
water, sewer, electric and any other utility within the Leased Premises (the County being
responsible for bringing such utilities to the Leased Premises). Separate metering for electric

will be required, and expense 1o be paid by Lessee,

(¢}  The Lessee shall, at its sole cost, provide the following services within the
Leased Premises: (i) janitorial service, (i) solid waste removal, (iif) pest control, (iv) garbage
and trash collection, and (v) maintain public restrooms within the Leased Premises per approved

plans and specifications,

(d)  The County shall, at its sole cost, provide the following services: )
electrical service as existing within the Park; (ii) water facilities as existing within the Park; (iii)
sewage collection facilities as existing within the Park; (iv) janitorial service for the areas of the

Park that are not part of the Leased Premises.

54  Security, Lessee shall be obligated fo provide security within the Leased
Premises, at its cost. Lessor shall provide security for the remainder of the Park (i.e., outside of

the Leased Premises). ‘ ~
ARTICLE 6

USES

6.1 Permitted Uses, Lessee shall use the Premises for the purposes set forth in

Sections 1.2, 1.3 and 1.5 (subject to approval of the Department, as appropriatc).

6.2  Prohibited Uses. Lessce shall not use or occupy the Premises (or any part

thereof) in violation of law.
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ARTICELE 7

INSURANCE AND INDEMNIFICATION

7.1 General Provision, Lessee, at its sole cost and expense, shall keep the Leased
Premises insured.durmg ﬁle Term of this Lease for the mutual benefit of Lessor and Lessee as
named insureds, against the losses, on the ferms and in such amounts as are set forth herein.. In
addition, during the Permitting and Design Phase and during the Construction Phase, Lesses
shall maintain the additional coverages set forth below. Further, the Lessee shall furnish to the
County Certificate(s) of Insurance which indicate that insurance coverage has been obtained

which meets the requirements as outlined below.

(a)  The insurance coverage required shall include those classifications, as
listed in standard, liability insurance manuals, which most nearly reflect the operations of the

Lessee.

(b) Al insurance policies required above shall be issued by éompanies
authorized to do business under the laws of the State of Florida, with the following qualifications
as to management and financial strength: The company must either be rated no less than "B" as
to management, and no less than Class "V" as to strength, by the latest edition of Best's Key
Rating Guide, published by A.M. Best Company, Oldwich, New J ersrey, or its equi\}alent, subject
to the approval of the County Risk Management Division; or the company must hold a valid
Florida Certificate of Authority as shown in the latest “List of All Insurance Companies
Authorized or Approved to Do Business in Florida,” issue;i by the State of Florida Department of

Insurance and are members of the Florida Guaranty Fund. -

(¢)  Certificates of insurance will indicate that no modification or change in

insurance shall be made without thirty (30) days written advance notice to the certificate holder.

(@)  Compliance with the foregoing requirements shall not relieve the Lessee
of any liability and obligation under this section or under any other section of this Lease

Agreement,

(¢)  The Lessee shall be responsibie for assuring that the insurance certificates.
required in comjunction with this Section remain in force for the duration of the Term. If

insurance certificates are scheduled to expire during the Term, the Lessee shall be responsible for
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submitting new or renewed insurance certificates to the County at.a minimum ef thirty (30)
calendar days in advance of such expiration. In the event that expired certificates are not
replaced with new or renewed certiﬁcates which cover the contractual period, the County may
suspend the Lease until such time as the new or renewed certificates are received by the County
in the manner preseribed in this Lease Agreement; provided, however, that such suspended
period does not exceed thirty (30) calendar days. Thereaf‘i;ers the County may, at its sole

discretion, terminate this Lease.

7.2  Insurance Throughoat the Term. Throughout ﬁne Term of this Lease, Lessee

shall mamtam the foliowmg insurance coverage

(a) Worker’s Compensation Insuranee for all employees of the Lessee

pursuant to Chapter 440, Florida Statutes.

(b)  Public Liability Insurance on a comprehensive basis in en amount not less
than $SOO,QOO.GO combined single limit per occurrence for Bodily Injury and Property Damage.

Miami-Dade County must be shown as an additional insured with respect to this ceverage.

(¢)  Automobile Liability Insurance coveﬁng all owned, nop-owned and hired
vehicles used in connection with the Lease and the Leased Premises, in an amount not less than

$SOO 000.00 combined single limit per occurrence for bodily njury and property damage.

(&  Marina Lessee's Legal Liability in an amount not less than $1,000,000.00.

Miami Dade County must be shown as an additional insured with respect to this coverage.

(¢)  Excess Marina Lessee's Legal Liability in an amount hot less than
$12,000,000.00, Miami Dade County must be shown as an additiona! insured with respect to

this coverage.

& Property Insurance on an "All Risk” basis in an amount not less than one
hundred (100%) percent of the replacement cost of all real and personal property, including flood

insurance. Miami-Dade County must be shown as a named insured,

7.3 Ipsurance During the Design and Permitting _and Construction Phases, To

the extent not provided pursuant to Section 7.2, Lessee shall maintain the following coverages:
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(@)  During the Design and Permitting Stage the Lessee shall maintain
Professional Liability Tnsurance in the name of the Lessee or the licensed design professional

' employed by the Lessee in an amount of not less than $1,000,000,00.

()  During the Consiruction Phase the Lessee shall provide proof of
‘insurances indicating the folldwing types of insurance coverage upon the commencement of

consiruction:

(1) Worker’s Compensation Insurance for all employees of the Lessee

pursuant to Chapter 440, Florida Statutes;

(i)  Public Liability Insurance on a comprehensive basis in an amount
ot less than $500,000.00 combined single Hmit per occurrence for Bodily injury and Property
Damage. Miami-Dade County must be shown as an additional insured with respect to this
coverage. The mailing address of the Department of Procurement Management, as the

certificate holder, must appear on the certificate of insuramnce.

(iii) Automobile Liability Insurance covering all owned, non-owned
and hired vehicles used in connection with the Lease Agreement, in an amount not less than

$500,000.00 combined single limit per occurrence for bodily injury and property damage.

74  County's Property Insurance. Any insurance the County may- maintain shall

not cover Lessee's improvements and betierments, confents, or other propetty of Lessee, Lessce
shall not violate, or permit the violation of, any condition imposed by any of the County's
insurance policies, and shall not do, or permit anything to be done, or keep or permit anything to
be képt in the Facility which would Ificrease the fire or other propefty or castalty insurance rate
on the building or buildings in which the Facility is located or the property therein over the rate
which would otherwise then be in effect (unless Lessee pays the resuiting increased amount of
premium as provided under the further terms hereof), or which would resuit in insurance
companies of good staﬂdmg refusing to insure the same or any of such property in amounts and
at normal rates reasonably satisfactory to the County. If, by reason of any act or omission on the
part of Lessee, the rate of property insurance on the Facility or Park or equipment or other
property of the County shall be higher than it otherwise would be, Lessee shall reimburse the
County, on demand, for that part of the premiums for property insurance paid by the County
because of such act or omission on the part of Lessee, which sum shall be deemed additional rent
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for purposes of collection only, The County acknowledges that portions of the Facility will be
operated as a boat storage facility and a fuel dock, which will include the presence of heavy
machinery, flammable maierials, and other dangerous items customary to such use and that such
use does not and will not violate the County's insurance policies. Noiwithstanding anything to
the contrary in this Seétion, Lessee shall not be responsible for any increase in the County
insurance rates resulting from Lessee's use of portions of the Facility as a boat storage facility

and a fuel dock.

7.5 Other Insurance. Lessee may procure and maintain any policy of insurance not

required by this Lease.

76  Indemmification. Lessee shall indemmify and hold harmless the County and its

officers, employees, agents and instrumentalities from any and all liability, losses or damages,
including attorneys’ fees and costs of defense, which the County or its dfficers, employees,
agents or instrumentalities may incur as a result of claims, demands, suits, causes of actions or
proceedings of any kind or nature arising out of, relating to or resulting from the performance of
this Agreement by the Lessee or its employees, agents, servants, partners principals or
subcontractors. ILessee shall pay all claims and losses in connections therewith and shall
investigate and defend all claims, sults or actions of any kind or nature in the name of fhé
County, where applicable, including appellate proceedings, and shall pay all costs, judgments,
and sttorney’s fees which may issue thereon. Lessee cxpressly understands and agrees that any
insurance protection required by this Contract or otherwise provided by Lessce shall in no way
limit, the responsibility to.‘indemnif& keep and save harmless and defend ‘the County or its

. officers, empioyees, agents and instrumentalities as herein provided.“
ARTICLE 8

DAMAGE OR DESTRUCTION

8.1  Obligation to Restore. If during the term of this Lease the Improvements shall .

be damaged or destroyed by fire or any other casuaity, so long as insurance proceeds are made
available to Lessee as provided for herein, Lessee shall repair or restore the same to a state equal

to or better than the condition of such Improvements immediately prior to the casualty.
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(&)  Such repair, restoration or replacement shall be commenced as soon as
reasonably practicable after the date on which Lesses is notified of the amount of insurance
proceeds resulting from such casualty and shall be performed in accordance with Article I

diligently and continuously thereafier fo conclusion.

() Provided, however, and anything contained herein to the contrary
notwithstanding, in the event the Improvements are substantially destroyed or so damaged that
they will remain unusable for more than one hundred eighty (180) days, (i) the Lessee shall be
wnder no obligation to repair and reconstruct the damaged Improvements (although Lessee may
elect to undertake such repairs), (i) unless Less has elected to make such repairs, (A) adjustment
of the Rent payable hereunder shall be proportionately made up to the time of such damage or
destruction, and (B) the portion of the Lease which pertaing to such destroyéd Improvements
shall cease and terminate, and all adjustments which are proper (including restoration of the site
to a clean, neat and usable condition) shall be made by the Lessee accordingly. -In the e‘f"ent that
the Lessee decides not to reconstruct the premises,\then the Lessee shall utilize the insurance
proceeds to restore the site to a clean, neat and usable condition and (subject to the provisions of
any agreement with respect to a Leaschold Mortgage) shall remit to the County the balancé of

any insurance proceeds that remain.

82  No Abatement of Guaranteed Rent, No destruction of or damage to the

Tmprovements or personal property on or within the Premises by fire or other casualty, whether
stch damage or destruction be partial or total, shall relieve Lessee from its obligation to pay in
full the Guaranteed Rent and other sums and charges payable by Lessee hereunder, except as

provided for in Section 8.1,

8.3 Insurance Proceeds. The proceeds of any insurance maintained under Article

VI hereof shall be made available to Lessee for payment of costs and expense of repair, as
required by this Article VIEL (subject to the provisions of any agreement with respect fo a
Leasehold Mortgage). In the event that insurance proceeds, if any, are insufficient fo cover the

entire cost of repair, Lessee shall pay the amount required to complete said repair.
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ARTICLE 9

EMINENT DOMAIN

91  Definition of Terms. The term "Taking" as used in this Article means & Taking

during the term hereof of all or any part of the Premises or any Jeasehold or other interest therein
or right accruing thereto as a result or in liew or in anticipation of the exercise of the right of
condemnation or eminent domain. The term "T'otal Taking" as used in this Article means the
Taking of the entire Premises. The term "Partial Taking" means the Talcmg of a portion only of

the Premises which does not constitute a Total Taking as above defined.

92  Total Taking. If during the Term of this Lease there shall be a Total Tal(ing,
then the leasehold estate of Lessee in and to the P‘rémises shall cease and terminate as of the date

that actual physical possession thereof shall be taken.

9.3  Partial Taking, If during the Term of this Lease there shall be a Partial Taking

of the Premises, this Lease shall terminate as to the portion of the Premises taken on the date on
which actual possession of such portion of the Premises is ﬁaken, but this Lease shall continue in
full force and effect as to the remainder of the Premises, and the Rent payable by Lessee for the
balance of the Term‘of this Lease after a Partial Taking shall be equitably abated.

9.4  Allocation of Award or Payment. All compensation and damages awarded or
given for a Total Taking or a Partial Tr:iking shall be allocated to Lessor and Lessee according to
their interests; provided, however, that in the event that (i) this Lease terminates in whole or in
part prior to the originally contemplated termination date as a result of a condemnation; and (if)
if the Lessce is not in default under the terms of this Lease as of the date of such early
termination; Lessee will receive either directly from the condemnor or from the Lessor (if Lessor
has received compensation for same) a sum equal to amount paid for the Improvements
constructed by Lessee, multiplied by a fraction, the nuﬁera‘aor ‘of which will be the remaining
months vnder tﬁe Extension Term from the date of eafly termination and the denominator of

. which will be the total number of months of the originally contemplated Extension Term.

9.5  Effect of Termination, If this Lease is terminated, in whole or in part, pursuant

to amy of the provisions of this Article 9, all Rent and other charges payable by Lessee to Lessor
hereunder and attributable to the property taken shall be paid up to the date upon which actual

MIAMI 2181645.4 7874632001

188




possession shall be taken by the condemnor, and the Parties shall thereupon be released from all
further liabﬂity in relation thereto (but in the event of a Partial Taking, only as to the portion of

the Premises so taken),
ARTICLE 10

LEASEHOLD MORTGAGE

10.1 Leasehold Mortgage. Lessce shall be permitted to encumber its interest in the

Lease (such encumbrance being defined as a “Leasebold Mortgage”) in order to finance the
construction of the Capital Improvements, to finance other Improvements, and to refinance any
Leaseﬁoid Mortgage, subject to the following terms and conditions. The Parties will enter in to
such customary documentation as may reasonably be required in connection with such leasehold
financing to memorialize (i) that the Leasehold Mortgage is subordinate and inferior to the
County’s ownership of the Facilities, (ii) that the leaschold lender will attorn to the County in the
event of any default by Lessee under the Leaschold Mortgage, (iii) that Lessor will provide the
leasehold lender with reasonable notice of any defawlt by Lessee hereunder, and reasonable
opportunity to cure same, and (iv) so long as the leasehold lender does timely cure any default of
Lessee hereunder (and so iong as leasehold lender thereafter otherwise complies with Lessee's
obligations under this Lease), following leasehold lender's foreclosure of the Léasehoid
Mortgage (or taking of possession pursuant to it prior.to foreclosure), Lessor will recognize
leasehold lender as Lessee and will not disturb leasehold lender's possession of the Leased

Premises.
- ARTICLE 11

ASSIGNMENTS AND SUBLEASES

11,1 Restrictions on Assignment and Subletting. Lessee may sublet portions of the

Leased Premises such as the bait and tackle shop, and any restaurant or retail areas of the Leased
Premises. However, Lessee shall neither assign the Lease nor sublet the Leased Premises (or any

portion thereof) without the prior written consent of the Department, in its diseretion,

11.2  Change of Control of Lessee. The ownership of the Lessee is very important to

the County. Therefore, the County reserves the right to terminate this Agreement any time more

than 49% of the ownership of the Lessee has not been specifically approved by the Department -
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(provided, however, that %ransfer:s. of ownership of Lessee in connection with estate planning
and/or the administration of the estate(s) of the current owner(s) -of the Lessee shall not be
deemed to be transfers of ownership). The Depariment may reject any proposed new owner for
any reason it believes is in the best inferests of the public. Lessee agrees to provide fo the
Department an accurate list of all owners of the Lessee, showing the percentage of ownership of
each owner, within five (5) business days of receipt of written request for same from the County.
Lessees whose stock is listed on a major stock exchange may be wholly or partially exempted
from the requir,ement-s of {his paragraph at the discretion of the Department.  The County

acknowledges that it has specifically approved the current ownership of the Lessee.

11. 3 Impact on Oblxgatlons In no event shall any sublease of Lessee's interest in this

Tease affect any of the covenants of Lessee sot forth herein or relieve Lessee of any of the
obligations imposed upon it under this Lease. In no event shall any ass1gnment of Lessee's
interest in this Lease affect any of the covenants of Tessee set forth herein or relieve Lessee of
any of the obligations imposed upon it under this Lease through the date of assignment (so long
as such assignment has been approved by Lessor in accordance with this Article). In the event of
an assignment which Has been approved by Lessor in accordance with this Article, Lessee shall

be relieved of any further obligations on its part arising from and after the date of such transfer.

11.4 Foreclosure of Leasehold Mortgage. Anything contained herein fo the contrary

ﬁotwithstanding, Tessor consents to an assignment or transfer of the Lease either by virtue of
foreclosure of the Leasehold Mortgage or assignment in lieu of foreclosure of the Leasehold
‘Mortgage, whether to the Jeasehold mortgagee or its designee, and to any direct assignee of such
leaschold mortgagee or its designee, so long as the then holderﬂof the leasehold estate has
(directly or via an entity engaged by it for such purpose)‘ appropriate marina management

experience,
ARTICLE 12

SOVEREIGN RIGHTS:

12.1 The County as Goverpment Fniity. It is expressly understood that

notwithstanding any provisions of this Agreement and the County’s status hereunder:
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(@  The County retains all of its sovereign prerogatives and rights and
regulatory authority (quasi-judicial or otherwise) as a county or city under State law and shall in
no way be stopped from withholding or refusing to issue any approvals of applications for
building, zoning, planning or development under present or future laws and regulations whatever
nature applicable o the planning, design, construction and development of the Park or the

Project or the operation thereof, or be liable for the same.

()  The County shall not by virtue of this Agreement be obligated to grant any
approvals of applications for building, zoning, planning or development under present or future
laws and ordinances of whatever nature applicable o the planning, design, construction,

development and/or operation of the Park or the Project,

(¢)  Notwithstanding and prevailing over any contrary provision in this
Agreement, any County covenant or obligation that may be contained in this Agreement shall not
bind the Board, the County’s Building Department, DERM, or any other County, Federal or
State Department or authority, committee or agency to grant or leave in effect any zoning
changes, variances, permits, waivers, contract amendments, or any other approvals that may be
granted, withheld or revoked in the discretion of the County or other applicable governmental

agencies in the exercise of its police power,
ARTICLE 13 -

DEFAULT AND REMEDIES °

13.1 Defaults by Lessee. The occurrence of any of the following shall constitute a

material default and breach of this Lease by Lessee:

(a) Any failure by Lessee to pay the Rent or to make any other payment
required to be made by Lessee hereunder when due and within fourteen (14) days after receipt ‘of
written notice from Lessor (a "Payment Default Notice") of such failure (a "Péymenf:
Default™). |

(b)  Failwre by Lessee to remedy any condition within the Leased Premises
posing a threat to the health or safety of the public or of Lessee's patrons within fourteen (14)

days after receipt of written notice from Lessor of such condition.
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(c)  Failure by Lessee to(i} obtain Permits for the Boat Barn on or before April -
30, 2015 (provided, however, thaf in the event of force majeure which delays the issuance of
such Permits beyond such date, Lessee shall have a reasonable time 1o obtain such Permits, but
in no event beyond April 30, 2016), and/or (ii) to complete the Construction Phase of the Project
on or before April 30, 2016 (provided, however, that in the event of force majeure which delays
the completion of the Construction Phase beyond such date, Lessee shall have a reasonable time
to complete the Construction Phase, but in no event beyond April 30, 2017). For purposes of this
Lease, the term "force majeure” shall mean any cause which is not within the reasonable control
of a Party including, but not limited to, acts of God or the public enemy, motratoriums, fite or

other casualty, explosions, riots, strikes, shortages of labor or materials, or war,

(d) . Failure by Lessee to observe and perform any other provision of this Lease
to be observed or performed by Lessee, where such failure continues for thirty (30) days after
written notice thereof by Lessor to Lessee; provided however, that if the nature of such defaunlt is
such that the same cannot reasonably be cured within such period, Lessee shall not be deemed to
‘be in default if Lessee shall, within such period, commence such cure and thereafter diligently

prosecutes the same to completion.

() The making by Lessce of any assignment for the benefit of creditors, the
filing by or against Lessee of a petition to have Lessee adjudged bankrupt or, if a petition for
reorganization or arrangerﬁent under any law relating to bankruptey or insolvency (unless in the
case of a petition filed against Lessee the same is dismissed within 90 days) (in any such case, an
"Insolvency Default"),

- are -

63) Lessee's abandonment or surrender of the Leased Premises or
discontinuation of all operations thereon without prior written approval of the County (an

"Abandonment Default").

() Unapproved change of ownership interest in Lessee and/or failure to
submit the ownership lst within five (5) business days upon the request of the County (a
"Change of Control Default”).

(k)  The failure of Lessee to cease any activity which materially limits the -
County's use of the portions of the Park other than the Leased Premises, where such failure

continues for fourteen (14) days after written notice thereof by Lessor to Lessee,
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_ ()  The institution by Lessee of litigation against Lessor which is determined
by a court of competent jurisdiction to have been groundless, which is either affirmed on appeal

or with appeal not having been filed within the applicable time frame.

13.2° ~Lessor's Remedies. As the remedy for any defavlt by Lessee as set forth in

Section 13,1 which shall exist and continue uncured following applicable notice of defanlt,
Lessor may terminate this Lease by providing Lessee with at least fourteen (14) days notice by
certified or registered mail; provided, howevera that in the event of a default consisting of either
(i) an Insolvency Default, (if) an Abandonment Defanlt, or (i) a Changelof Control Default,
Lessor may terminate the Lease immediately upon written notice to Lessee certified or registered

mail (any such notice being defined as a "Termination Notice”).

(a)  Promptly after Termination Notice, Lessee shall surrender and vacate the
Leased Premises and follow any reasonable instructions of Lessor given with respect to the
Improvements, and Lessor may reenter and take possession of the Leased Premises and all
remaining improveinents and eject all parties in possession or eject some and not others or eject

none.

(b)  Termination of the Lease pursuant to this Article shall not relieve Lessee
from the payment of any sum then due to Lessor under the Lease, through the date of

termination, and Lessee shall expressly remain liable for same.

(c)  Following termination of the Lease pursnant to this Article, if Lessee does
not remove its personal property from the Leased Premises within sixty (60) days of such
termination, Lessor may at Lessor's election use Lessee's personal property and trade fixtures or

any of such property and fixtures without compensation and without Hability for use or damage.

13.3  Lessor’s Richt to Perform Lessee’s Covepanis.

(a)  If Lessee shalt at any time fail to pay any Imposition, charge or expense in
accordance with Article 4 Eereof, within the time permitted, or to pay or maintain any of the
insurance policies provided for in Article 7 hereof, within the time therein permitted, then
Lessor, after 15 days' written notice to Lessee, may (but shall not be required to) pay such

charges or make such other payment on Lessee's part fo be made, Any such performance shall
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not release Lessee from any of its obligations hereunder, or be construed as a waiver of such

obligations.

(b)  If Lessce fails to perform any obligation under Seetion 5.1 after receipt of
applicable notice, then, in addition to pursuing any other remedy under this Leasé, Lessor may
perform upon the Premises and Improvements any required act of maintenance or repair. Lessee
shail pay‘to Lessor the cost of such maintenance and repair upon receipt from Lessor of a

statement as to such cost.

13.4  Certain Provisions Applicable to County Breach. In the event that the County

breaches its obligations to Lessee, and if ag a result the County terminates this Lease pursuant to
Seetion 13.1(c) and 13.2, such will not (anything contained herein to the contrary
~ notwithstanding) be considered to be an event of default by Lessee, and the County shall be
liable for all damages sustained by Lessee; subject to the following: The Parties acknowledge
that the development of the additional Facilities is subject to contingencies outside of the control
of the Parties as are particularly identiﬁed in this Agreement. Accordingly, Lessee waives any
claim for lost profit damages related to the use or operation of the additional Facilities until

Lessee has obtained a CO/CU for the Boat Barn, and thercafter only if supported by law.
ARTICLE 14

MISCELLANEOUS

14.1 Notices. Notices, statements and other communications required or permitted to
be given under this Lease shall be in writing and delivered by messenger, overnight courier
service or sent by certified or registered mail, postage prepaid, Tetumn reéeipt‘requested, as

follows: '
TO LESSOR:

Director
Miami-Dade County
~ Park and Recreation Department
275 N.W. 2™ Avenue
Miami, Florida 33128

MIAMI 2181645.4 7874632001

194




With a copv to:

Miami-Dade County Attorney
111 NW 1% Street

28" Floor

Miami, FL. 33128

TO LESSEE:

Westrec Equities, Inc.

16633 Ventura Blvd., 6th Floor
Fncing, CA 91436

Attention: Michael M. Sachs, President

With a copy to:

Jon Chassen, Esq.

Bilzin Sumberg Baena Price & Axelrod LLP

[until November 1, 2010]

200 South Biscayne Boulevard, 25™ Floor

Miami, Florida 33131

[after November 1, 2010]

1450 Brickell Avenue, 23rd Floor

Miami, Florida 33131
or at such other address ag from time to time may be designated in writing by the Party receiving
the notice. Any such notice which is properly mailed shall be deemed to have been served as of
the date of delivery, delivery to overnight courier service or posting (as appropriate) for purposes
of establishing that the sending party complied with any applicable time limitations set forth
herein, but shall not be binding on the addressee until actually received; provided, however, that
if attempted delivery of any such notice by the method above stated is thwarted by any avoidance
of receipt or unavailability for teceipt by the intended recipient, that notice will have the effect of

being constructively received by the recipient,
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14,2 Reports and Records.

()  The Lessee shall maintain during the term of this Agreement all books of
account, reports and records customarily used in this type of operation and such records as are
}n'ecessary to document its activities pursuant to this Agreement and all monies collected
hereunder, not limited o gross receipts. The form of all such records, cash registers, tapes,
books, ledgers, journals, sales slips and invoices, installed or used for recording the operations of
the Lessee under this Agmement shaﬂ be subject to the reasonable approval of the Department
prior to commencement of operations. Subsequent recommendations for changes, additions or

deletions shall be contingent upon reasonable written approval of the Department.

‘ ' (b)  On or before the twentieth (20" day following the end of each calendar
month throughout the term of this Agreement, the Lessee shall furnish to the Department a report
of gross receipts during the pr'e;ceding calendar month, on forms .approved by the Departmént.
This report shall be signed by the Lessee certifying to the accuracy of such gross receipts.

(¢)  Lessee shall submit to the Department at its own expense, within sixty
(60) days following each Lease Year under this Agreement, a report prepared and attested to by
an independent Certified Public Accountant, as to the correct gross receipts, per month arising
from the Lessee's operations under this Agreement. Reporting periods may be adjusted with

prior written approval of the Department.

(d " The Lessee shall allow the Department or the auditors of the County to
inspect all or any part of the compilation procedures for the aforesaid monthly reports upon
reasonable notice, Said inspection shall be reasonable and performed at the sole discretion of the
Department. Records for the then current Lease Year shall be available Monday through Friday

inclusive, between the hours of 9:00 a.m. and 5:00 p.m, at a location within Dade County.

(e)  All records of the Lessee necessary to verify any report set forth herein
shall be available to the Department and the County's auditors at a reasonable location in Miami-

Dade County, Florida, for a period of five (5) years after the end of any Lease Year.

14.3 Ouiét Enjoyment of Leased Premises, The County represents that it has free

simple title to the Leased Premises and that it has the full xight, power and authority to enter into

this Lease. The County covenants and agrees that so long as no default exists in the performance
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of Lessee's covenants and agreements contained herein, Lessee shall peaceably and quietly hold
and enjoy the Leased Premises and all paris thereof for that portion of the Lease Term, free from

eviction or disturbance by the County or any person claiming undet, by or through the County.-

14.4 Liability for Damage or Injury. The County shall not be liable for damage or

injury which may be sustained by any party or persons on the Leased Premiscs other than the

damage or injury caused by the negligence of the County, its agents and employees.

145 Tneress, Egress and Parking, Subject to rules and regulations, statutes and

ordinances, and terms of this Agreement governing the use of the Facility, Lessee, its agents and |

_ servants, patrons and invitees, and its suppliers of service and furnishers of materials, shall have
an easement and right of ingress and egress to and from the Leased Premises, and for parking
within the Park. Further, Lessee’s storage customers shall have the right to access and park
within the Park at no charge Sy the County. Lessee and the Department shall cooperate with
each other lo establish a mechanism for identifying those storage customers who shall be exempt

from payment of fees or charges to park within the Park.

14.6 Termination by Lessee. Lessee shall have the right upon thirty (30) calendar

days from receipt of written notice to the County to terminate this Agreement at any time affer
the occurrence of one or more of the following events (subject to the provisions of any

apgreement with respect to a Leasehold Mortgape);

(a)  Issuance by any cowrt of competent jurisdiction of amy Injunction
substantially restricting the use of the facilities for the purposes set forth herein, and the

remaining in force of said injunction for period of more than thirty (30) calendar days.

_ () A breach by the County of any of the terms, covenants or conditions
contained in this Agreement and the failure of the County to remedy such breach for a peried of
ninety (90) calendar days after receipt of written notice sent by registered or certified mail, return

receipt requested from the Lessee, of the existence of such breach.

(¢)  The assumption by the United States Govermment or any authorized
agency thereof, or any other governmental agency, of the operation, control or use of the
facilities, or any substantial part, or parts, thereof in such a manner as substantially to restrict

Lessee's operations hereunder for a period of ninety (90) calendar days or more.
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(@)  Damage or destruction of* all or any part of the Improvements which in
Lessee's reasonable opinion renders Lessee's operations unsustainable, and which cannot be

repaired from available insurance proceeds within a reasonable time.

T.__ £

14.7 Non-Discrimination, Lessee does hereby for itself, its personal representatives,

successors in interest, and assigns, as part of the consideration hereof, covenant and agree that:

(a) No person on the ground of race, color, religion, national origin, sex, age
or handicap shall be excluded from participation in, be denied the benefits of, or be otherwise
subjected to discrimination in the use of said Facilities, except for bona fide causes allowed by

law.

(b) That in the construction of any impmvgmeﬁts on, over, of under such land
and the furnishings of services thereon, no person on the ground of race, color, religion, national
origin, sex, age or handicap shall be excluded from participation in, be denied the benefits of, or

otherwise be subjected to discrimination; except for bona fide causes allowed by law.

{c) That the Lesseé shall use the premises in corﬁpliance with all other
requirements imposed by or pursuant to Title 45, Code of Federal Regulations, Article 80, Non-
discrimination under programs receiving Federal Assistance through the Department of Health,
Bducation and Welfare - Effectuation of Title VI of the Civil Righ’ﬁs Act of 1964, and as said

Regulations may be amended.

{d) Inthe event of breach of any of the above non-discrimination eovenants,

the County shall have the right to terminate the Lease granted hereunder and reenter and

repossess said Facilities thercon and hold the same as if said ledise had never been made or
issued. This provision shall not be effective, where-applicable, until the procedures of Tille 45,
Code of Federal Regulations, Part 80, are followed and completed including exercise or

expiration of appeal rights.

() Tessee shall not discriminate against any employee or applicant for
employment to be employed in the performance of the contract with respect to hiring, tenure,
terms, conditions or privileges to employment because of age, sex or physical handicap (except
where based on a bona fide occupational qualification); or because -of marital status, color,

religion, national origin or ancestry.
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14.8  Rules and Regulations. The Lessee will observe, obey and comply with all rules

and regulations adopted by the County aund all laws, ordinances and/or rales and regulations of
other governmental units and agencies having lawful jurisdictiion, which may be applicable to
Tessee's operations under this Agreement. Lessee specifically -acknowledges that it will be
bound by Article 7 of the Charter of Miami-Dade County and Chapfer 26 of the Miami-Dade
County Code ("Park and Recreation Rules and Regulations") and shall not undertake any‘
activity which shall cause challenge to the County's ownership or right to undertake otherwise

authorized activities at the Park and will immediately cease upon notice from the County.

14,9 Emereency Evacuation and Hurricape Plan. The Lessee shall provide to the

Department emergency evacnation and hurricane plans. These plans shall be detailed procedures
of actions to be taken by Lessee and its-cmployees or agents if an evacuation need or Hurricane
alert Warmng is present, including boat removal. Hurricane plans are to be initially submitted to
the Department and annuvally updated or amended by Lessee by the secend Tuesday of May of
each year of this Agreement, Evacuation plans are to be initially submitted to the Department
within fifteen (15) days following commencement of operations at the Facilities by Lessee, and
an updated or amended plan ig t0 be submitted within one year of each year of the Agreement

following the initial submission date.

14.10 Inspection by _ County. The Department shall have the authority to make
periodic, reasonable inspections of all of the Leased Premises, equipment, and operations during
the normal-operatiﬁg hours theéreof to determine if such are being maintained in a neat and
o-rdeijly' condition. The Lessee shall be required to make any improvéments in.cleaning or
maintenance methods reasonably regiﬁired by the Department, Such periodic ingpections may
also be made at the Department's discretion to determine whether the Lessee is operating in

" compliance with the terms and provisions of this Agreement.

1411 Faeility Repairs, Alterations and Additions by the County. The County shall

have the absolute right to make any reasonable repairs, alterations and additions to any structures
and facilities, including the Facilities leased under this Agreement, free from any and all liability
to the Lessee for loss of business or damages of any nature whatsoever during the making of
such repairs, alterations and additions, except for such damage caused by the negligence or

intentional misconduct of the County and where not otherwise indemnified by the Lessee. In
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making such repairs, alterations and additions, the County shall take such reasonable measures a3
are necessary to minimize interference with Lessee's operations of the Facilities, If the Lessee's
business is interrupted, a pro rata adjustment of the Rent payable hereunder, for the period of

such interruption, shall be made.

14,12 Apprevals. Except as provided otherwise, whenever prior approvals are required
hereinabove or by the Comstructiin Rider by either Parfy, such approvals shall not be
unreasonably withheld or delayed. .. '

14,13 Indulgenée Not Waiver. The indulgence of either Party with regard to any

breach or failure to perform any provision of this Agreement shall not be deemed to constitute a
waiver of the provision or any portion of Agreement, either at the time of the breach or failure

occurs or at any time throughout the teym of this Agreement.

14.14 Interpretations; Amendment; Applicable Law. This Agreement and the

exhibits and attachments hereto, and other documents 'anc_l agreements referred to herein,
constitutes the entire, fully integrated Agreement between the Parties with respect to the subject
matter hereof and supersedes all prior or contemporaneous verbal or written agreements between
the ‘Pa.,rties with respect therefo, excepting amy past or contempblraneous- written or verbal
agreements expressly and clearly incorporated.by reference within the four corners of this
Agreement, This Agreement may be amended only by wrii:teﬁ document, properly authorized,
executed and deiiver_ed by both Parties hereto. For the County, appropriate authorization shall be
construed to mean appropriate formal action by the Board of County Commissioners. This
Agreement shall be interpreted as a whole unit and section headings are for‘conVenieﬁceronly.
All interpretations shall be governed by iawsxof the State of Florida. Lessor and Lessee agree
thdt they have each pérticipated in the preparation of this FLease and no ambiguity herein (if there

is one) shall be construed against one Party over the other,

14.15 Security. The Department makes no warranties as to any obligation to provide
security for the Facilities, outside of standard security measures supplied for the Park in general.
Lessee may provide its own specialized security for the Facilities (subject fo the Department's
written approval with respect to security outside of the Leased Premises, but otherwise within the -
Park), Absence of said Lessee security measures shall not increase the County's or the’

Department’s security obligation.
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14.16 Holding Qver. If Lessee remains in possession of the Facility after the expiration |
of the term of this Lease Agfeement, without a new Lease Agreement reduced to writing and
‘duly executed and delivered (even if Lessee shall have paid, and County shall have accepted,
rent in respect to such holding over), Lessee shall be deemed 0 be occqpying the Facility only as
a Lessee from month-to-month, subject to all covenants and conditions of this Lease Agreement.
If Lessse fails to surrender the Facility upon the termination of this Lease Agreement, then
Lessee, in addition to any lizbilities to County accruing there from, shall indemnify and hold
harmless the County and its assigns and agents from loss or liability resulting from such failure,
inchuding, without limiting the generality of the Iforeg.oing, any claims made by any'suoceeding

Lessee on such failure.

14.17 Inspector General Reviews. Pursuant to Miami-Dade County Administrative

Order 3-20, the County has the right to refain the services of an Independent Private Sector
Inspector General (hereinafter "IPSIG"), whenever the County deems it approptiate to do so.
Upon written notice from the County, the Lessee shall make available to the IPSIG retained by

"the County, all requested records and documentation pertaining to this Agreement for inspection
and reproduction. The County shall be responsible for the payment of these IPSIG services, and
under no circumstancé shall the Lessee's prices and any changes thereto approved by the County,
be inclusive of any charges relating to these IPSIG services. The terms of this provision herein,
apply to the Lessee, its officers, agents, employees, subcontractors and assignees. Nothing
contairied in this provision shall impair any independent right of the County to ﬁonduct an audit
ot investigate the operations, activities and performance of the Lessee in connectaon with this
Agreemem The terms of this Article shall not impose any 11ab111t3r on the County by the Lessee
or any third party.

(8)  According to Section 2-1076 of the Code of Miami-Dade County, as
amended by Ordinance No. 99-63, Miami-Dade County bas established the Office of the
Inspector General which. may, on a random basis, perform audits on all County contracts,
throughout the duration of said coniracts, except as otherwise provided below. Nothing
contained above shall in any way limit the powers of the Inspector General to perform audits on
all Céun’cy coniracts including, but not limited to, those contracts specifically exempte& above.
The Miami-Dade County Inspector General is anthorized and empowered to review past, present

and proposed County and Public Health Trust contracts, transactions, accounts, records and
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programs. In addition, the Inspector Generai has the power to subpoena witnesses, adminigter
oaths require the production of records and monitor existing projects and programs. Monitoring
of an existing project or program may include a report concerning whether the project is on time,
within budget and in conformance with plans, specifications and applicable law, The Inspector
General is empowered to analyze the necessity of and reasonableness of proposed change orders
to the Contract. The Inspector General is empowered to retain the services of an IPSIG to audit, -
investigate, monitor, oversee, inspect and review operations, activilies, performance and
procurement process, including but not limited to project design, specifications, proposal
submittals, activities of the Lessee, its officers, agents and employees, lobbyists, County staff
and elected officials to ensure compliance with contract specifications and to detect fraud and

corruption.

()  Upon written notice to the Lessee from the Inspector General or IPSIG
retained by the Inspectlnr General, the Lessee shall make all requested records and documents
available to the Inspector General or IPSIG for inspection and copying. The Inspector General
and IPSIG shall have the right to inspect and copy all documents and records in the Lessee's
possession, custody or control which, in the Inspector General's or IPSIG's sole judgment, -
pertain to performance of the contract, including, but not limited to original estimate files,
change order estimate files worksheets, proposals and agreements form and which suceessful and
unsuccessful subconiractors and suppliers, all ‘project-related correspondence, memoranda,
instructions, finaneial documents, construction documents proposal and contract documents,
back—charge documen’cs, all documents and records which involve cash, trade or volume:
discounts, insurance proceeds rebates, or dividends received, payroll and personnel records, and

supporting documentation for the aforesaid documents and records,

14.13 Ympact of Waiver. Waiver of any breach shall not constitute waiver of any other

breach,

14.19 Partial Invalidation. Invalidation of ary portion of this Agreement shall not

automahcaﬂy invalidate the entire Agreement. If any portion of this Lease shall be declared
invalid by order, decree or Judgment of & court, this Lease shall be construed as if such portmn

had not been inserted herein except when such construction would operate as an undue hardship
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on Lessor or Lessee, or constitute a substantial deviation from the general intent and purpose of

said Parties as reflected in this Lease.

14.20 Successors and Assigns. Except as otherwise provided in this Lease, all of the

covenants, conditions and provisions of this Lease shall be binding upon and shall inure to the
benefit of the Parties hereto and their respective heirs, personal representatives, sucoessors and

assigns.

14,21 Recording, Upon the requést of either Party, the other Party will execute, for
purposes of recordation in ‘shé Official Records of Miami-Dade County, a merorandum or short
form of this Lease containing the names of the Parties, a description of the Leased Premises, and |
such other provisions as either Party may reasonably require. The cost and expenses of
recording the memorandum of the Lease shall be borne by Lessee. Each Party agrees that it wiil
not record this Lease in its entirety unless such a recording is required to ‘protect the rights of }

Lessor or Lessee hereunder or unless required by a Leasehold Mortgagee.

IN WITNESS WHEREOF, Lessor and Lessee have caused their appropriate officials to

execute this Lease as of the Effective Date,

LESSOR
ATTEST: Harvey Ruvin : MIAMI-DADE COUNTY,

Clerk of the Board FLORIDA BY ITS;BOARD OF
’ S OM M s, COUNTYGOMMISSIONERS

»‘F% i ®n°n '

{ Z3 -

By . 5 & By _| VA4

Deputy Clerk e ';g' - Cafiok Alvarel .
el Kl County Mayol

Da'te: ’;Z/?{ﬁ? CJ,S*'?L 5;# QO/ 0. Date: %IE’;/{O

Approved by County Attorney as to form and legal sufficiency.. s gl 1@1/";@
LESSEE'S SIGNATURE PAGE FOLLOWS
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LESSEE

WITNESSES: : WESTREC EQUITIES, INC. oty
e Do o1 et
WitneSs Signaﬁlre Name: Michael M. Sachs s
Title: Presxdent il
_ Jeffrey K. Ellis_ ey
Witness Printed Name (seal) X

ate: J&/ 9, ZGfO
D L2 za,d\/m e 7

Witnghs Signature z |

__Ruth A. Black
Witness Prinfed Name
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EXHIBIT “B”

CONSTRUCTION RIDER
Premises: Facilities located within Haulover Marina

Project: New Dry Rack Storage and other Improvaments

This Construction Rider is attached as Exhibit “B” to and hereby made a part of that
certain Amended and Restated Lease Agreement (the “Agieement”) between the County and the
Lessee, covering certain Facilities located within Haulover Beach Park a/l/a Bill Bird Marina
(the "Park" or the “Marina”). Words and phrases used in this Construction Rider shall have the
same meaning as set forth in the Agreement unless specifically provided otherwise herein, If
there is any conflict between the provisions, terms and/or conditions of this Consfruction Rider
and the provisions, terms and/or conditions of the Agreement, the terms and conditions of the
Agreemient will prevail.

L CONSTRUCTION OF ’I’HE CAPITAL IMPROVEMENTS

For the purposes of this Constructlon Rider, the term “Constructlon shall mean the structure or

- public utility or any other installation or physical change made to the Marina to increase its value
and utility or to improve its appearance. The Capital Improvements the Lessee constructs at the
Marina shall be constructed in accordance with the provisions of the Agreement and this
Construction rider, and Lessee shall spend an amount not less than eleven million four hundred
thousand dollars ($11,400,000.00) for the Capital fmprovements, of which no less than ten
million dollars ($10 000,000.00) shall be utilized towards hard construction costs (i.e., bricks and
mortar).

A, Conceptual Plans. Within ninety (90) days following the Effective Date of the Agreement,
Lessee shall commence preparation of conceptual plans for the Capital Improvements (the
“Conceptnal Plans”), which shall as soon thereafter as reasonably practicable be provided by
Lessee to County’s Parks and Recreation Départment (the “Department”) The Department
shall have 60 days from its receipt of the Conceptual Plans to review the Conceptual Plans and to
solicit input from other government agencies and to provide feedback to Lessee (the
“Feedback”™) regarding the general aesthetics, layout, traffic and pedestrian flow, site orientation
and design of the proposed Capital Improvements. FLessee shall revise the Conceptual Plans.
following receipt of the Feedback and submit same to the Department for its review and
comment. This process shall continue until such time as the Department has approved the
Conceptual Plans. After the Department has approved the Conceptual Plans, Lessee shall
institute the process of obtaining approval of the Conceptual Plans by all other Governmental
Entities having jurisdiction over the Project (although nothing herein shall prohibit Lessee from

- seeking such approval concurrently with submissions to the Department). As necessary, Lessee
will provide revised Conceptual Plans to the Department reflecting revisions required by such
other Governmental Entities for the Department's review and approval, )
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B. Susiainable Buildings Program. The Lessee shall cooperate and shall cause its contractors
and consultants to cooperate with the County’s Sustainability Manager in order to incorporate
green building practices into the planning and design of the Capital Improvements pursuant to
County Ordinance Number 07-65 concerning the County’s Sustainable Buildings Program,

The Lessee shall, in each of its contracts and subcontracts, include a provision that the
contractor, subcontractor and/or sub consultant:

1. shall comply with all requiremen‘cs of the County’s Sustainable Building Progranﬁ;

2. will maintain all files, records, accounts of expendltures for Lessee’s or
consultant’s portion of the Project; :

3. - and such records (or true and correct copies thereof) shall be maintained within
Miami-Dade County; and County shall have access thereto as provided in the Agreement and
this Construction Rider.

C. Preliminary Plans and Specifications. Within 90 days after final approval of the Conceptual
Plans (i.e., afier Lessce has revised such Conceptual Plans to the Department's satisfaction,
including after review and approval by all other applicable Governmental Entities) Lessee, at its
cost, shall commence preparation of "Preliminary Plans" for the Capital Improvements. When
the Preliminary Plans are complete, Lessee shall deliver to the Department five (5) sets of |
Preliminary Plans, including one Mylar set (A CADD file may be submitted in lieu of the Mylar
set) for the construction of the Capital Improvements, prepared by an architect or engineer
licensed to practice as such in Florida, which Preliminary Plans shall include and show, without

~ limitation, preliminary grading and drainage plans, soil tests, utilities, sewer and service
connections, locations of ingress and egress to and from the Park, curbs, gutters, parkways,
lighting, design and locations for outdoor signs, storage areas, landscaping, and structures all
sufficient to enable reasonably accurate cost estimates and to enable the Department to make an
informed judgment about the design and quality of construction and about any effect the Capital
Tmprovements shall have on the Park. Such Preliminary Plans shall be based on Conceptual
Plans previously submitted by Lessee to the Department and approved by the Department.
Additionally, such Preliminary Plans of the Capital Improvements shall comply with the
applicable provisions of Article 7 of the Miami-Dade County Home Rule Charter, as determined
by the County in its sole discretion. The Capital Improvements shall be constructed within the -
exterior property lines of the Premises; prowded that required utilities, access and conditional
use requirements will not violate this provision. The Capital Improvements shall be aesthetically
and functionally compatible with the setting of the Park.

. Within ‘60 days after the Department receives Preliminary Plans as required in the preceding
paragraph, the Department shall either approve of them or deliver 1o Lessee specific corrective
commenis (the “Comments”). The Department shall not be unreasonable in exercising its
approval rights hereunder. Lessee shall exercise reasonable diligence in resolving any objections
by the Department to the Preliminary Plans and thereafter to submit revised Preliminary Plans to
the Department for review and comment. This process shall continue until such time as the
Department has approved the Preliminary Plans.

As and to the extent necessary, after the Department has given its approval to the Preliminary
Plans, Lessee shall institute the process of obta;.mng approval of the Preliminary Plans by all
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other Governmental Entities having jurisdiction over the Project (although nothing herein shall
prohibit Lessee from seeking such approval concurrently with submissions to the Department),
As 1eCesSary, Lessee will provide revised Preliminary Plans to -the Department reﬂectmg

“revisions required by such other Governmental Entities for the Department's review and
approval.

D. Final Plaps. Within 90 days after the Preliminary Plans and specifications have been
approved by the Department and all other applicable Governmental Entities, the Lessee, at its
cost, shall commence preparation of "Final Plans.” When the Final Plans are complete, Lesses
shall deliver to the Department five (5) sets of final plans, including one Mylar set [or CADD
file], and specifications and working drawings covering the Project, which Final Plans must be
consistent with the approved Preliminary Plans and signed and sealed by an architect or
professional engineer licensed to practice as such in Florida. The Final Plans and all associated
addenda and attachments shall be deemed incorporated to the Agreement by reference.

As and to the extent necessary, Lessee shall also instifute the process of obtaining approval of the
Final Plans by all other Governmental Entities having jurisdiction over the Project. As
necessary, Lessee will provide revised Final Plans to the Department reflecting revisions
required by such other Governmental Entities for the Department's review and approval.

E. Permits. Within 30 days after the date that Lessee receives the Department’s approval and
the approval of all other Governmental Entitics of the Final Plans, Lessee shall commence the
process of seeking from all Governmental Entities having jurisdiction over the Park and the
Marina (each an “Agency” and collectively the “Agencies™) all required Permits for construction
of the Capital Improvements, and Lessee shall exercise diligent efforts in atfempting to obtain .
such Permits. Lessee may make immaterial changes to the Final Plans as may be required by
any Agency. To the extent that any Agency requires a material change to the Final Plans as a
condition to the issuance of a Permit, Lessee shall seek the Department’s approval of such
material change, which approval shall not be unreasonably withheld or delayed. ‘

The obtaining of any such Permits shall not be considered as complete until any review and/or
appeal is final by the highest body authorized to defermine same or until the time for appeal or
review has expired, whichever date is later. If suit or other proceedings are brought to invalidate
any previously issued Permit, the obtaining of the Permits shall not be considered as complete
until final judgment, decree, or other appropriate decision has been entered and the time for
appeal there from shall have expired, or if any appeal has been taken until the appeal has been
dctermmed with finality.

Lessee shall promptly deliver within three (3) business days to the Depaz'tment copies of all
Permits received by Lessee for the Capital Improvements.

F. Commencement and Completion of Construction of the Project. Within 30 days from the
date that the Department receives copies of all required Permits and authorizations regarding
construction of the Capital Improvements. (or any portion thereof) and notice from Lessee that it
is prepared to proceed with construction of such Capital Improvements (the “Notice of Intent to
Commence”), the Department shall deliver a “Notice to Proceed with Construction” and shall
turn over possession of all portions of the Premises not then in possession of Lessee to Lessee,
and Lessee shall, without delay, pursue commencement of construction and diligently pursue
completion thereof. The construction of the Project shall be in accordance with the Final Plans,
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The Final Plans shall not be materially changed and/or modified without the Department’s
approval, which approval shall not be unreasonably withheld or delayed. The Department’s
approval shall not be deemed as a substitute for approval from any Agency which issues Permits
and whose approvai of modifications may be required. :

1. All work in connection with the construction of the Project shall be performed
substantially in conformity with the Final Plans. and shall comply with all applicable
governmental Permits, authorizations and laws, Lessee will permit unobstructed inspection by
the Department’s staff to determine comphance with the approved Final Plans and specifications
throughout construction.

2. Neither the Lessee nor its contractors and/or sub consultants shall discriminate
against any employee or applicaut for employment to be employed in the performance of the
contract with re$pect to histher hire, tenure, terms, conditions or privileges of employment, or
any matter directly, or indirectly related to employment because of age, sex or physical handicap
except where based on a bona fide oceupational qualification; or because of marital status, race,
color, religion, national origin or ancestry, All construction contracts between the Lessee and its
contractors and consultants shall include the above non-diserimination provisions.

3. Lessee agrees that construction of the Project shall be completed within time
frame set forth in the Agreement. .

4, Upon completion of construction of the Project, Lessee shall, at its cost, obtain a
survey of the applicable portions of the Marina and deliver to the Department "as built"
drawings, including copies all of CADD drawing, accurately reflecting the Project at the Park,

G. Provisions Applicable durmg Construction of Project. ‘In addltlon to the other provisions
of the Agreement, the following provisions shall be applicable dulmg the period of time that
Lessee constructs the Pr03 ect:

1. LeSsee shall provide the Department with Lessee's Notice of Intent to Commence
construction and the Department shall have thirty (30) days to deliver of the Notlce to Praceed
with Construction.

2. All construction shall be performed by appropriatély licensed contractors and
subcontractors, reasonably approved by the Department, Lessee shall furnish the Department
with a true copy of Lessee's contract (the “Construction Contract”) with the general-contractor

- (the “General Contractor”) showing a breakdown of costs. Such Construction Contract shall
give the County the right, but not the obligation, to assume the Lessee’s obligations and rights
under that Construction Contract between Lessee and General Contractor, if the Lessee should
default thereunder {subject, however, to the provisions of any agreement executed in connectlon
with a Leasehold Mortgage).

3, During the construction of the Capital Improvements, the Department or its
designee shall periodically inspect the construction to ensure conformity with the approved Final
Plans, and any changes thereto requested by the Lessee and approved by the Depariment in
writing.
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4, During the construction of the Capital Improvements, a Project Manager (the

“PM™) for the Department will be assigned and shall be responsible to attend weekly/monthly

construction mestings and periodically inspect and review the progress of construction to ensure

adequate performance and conformity with the approved plans, Any changes to the approved

plans requested by the Lessee must be in writing and approved by the Department prior to

- implementation. The Lessce shall at its sole cost remit to the County, & fee for the PM that shaﬂ
not exceed on half Df one percent (.05%) of construction costs. -

5. Lessee agrees that it will "competitively award” (as that term is defined in Section
255:20, Fla. Stat.) to an appropriately licensed contractor the contract for the construction of any
of the Capital Improvements the cost of which is in excess of the threshholds in Section
255.20(1), Fla. Stat.

H. Constructlon Bonds At least ten (10) days prior to commencement of any construction
work on the Premises, or prior to the purchase and delivery to the Premises of any materials,

" equipment or supplies for construction, the Lessee shall deliver to the County and record in the
public records of Miami-Dade County, Florida, a payment and performance bond (the “Bond™)
with a surety insurer authorized to do business in the State of Florida as a surety in the full
amount of the construction cost of the Improvements that complies with the requirements of
Section 255.05, Florida Statutes. -Such Bond shall be in the form provided and attached hereto as
part of the Construction Rider, and shall name the Lessee as the principal and the County as the
obligee, and payee and shall meet the following specifications (which shall apply to bid,
performance, payment, maintenance, and all other types of bonds):

1. All Bonds shall be written through surety insurers authorized to do business in the
State of Florida as surety, with the following qualifications as to management and financial
strength according to the latest edition of Best's Ingurance Cuide, published by A M. Best
Company, Oldwick, New Jersey:

Bond Amount Best's Rating
$500,001 to $1,500,000 BY

$1,500,001 to $2,500,000 AVI

$2,500,001 to $5,000,000 o : e AVII _

$5,000,001 to $10,000,000 — AVIT . .

Over $10,000,000 © - : ATX

On-bonds in the amount of $500,000 or less, the provisions of Section 287.09335, Florida Statutes
~(1985) shall be in effect and surety compames not otherwise qualifying with this paragraph may
optionally qualify by: -

A. Providing evidence that the surety hag twice the minimum surplus and
capital required by the Florida Insurance Code at the time the invitation to bid is issued,

B. Certifying that the surety is otherwise in compliance with the Florida
Insurance Code, and

' C. Providing a copy of the currently valid Certificate of Authority issued by
the United States Department of the Treasury under ss. 31 U.S.C. 9304-9308.
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2. Surety insurers shall be listed in the latest Circular 570 of the U.S. Department of
the Treasury entitled "Surety Companies Acceptable on Federal Bonds", published annually.
The Bond amount shall not exceed the underwriting limitations as shown in this circular,

3. The attorney-in-fact or other officer who signs a contract Bond for a surety
company must file with such Bond a certified copy of his power of atforney authorizing him to
do so. The contract Bond must be countersigned by the surety's resident Florida Agent.

4. The Lessee may in lieu of a surety Bond, submit a cash bond, conditioned upon
the faithful performance of the work in strict accordance with the Construction Contract and with
the approved plans and specifications and the completion of the same free from all liens and
within the time limit herein specified; the said bond shall be so worded as fo make the
Construction Contract a part thereof .and shall contain a clanse providing the right of suif or
action for whose benefit said bond shall be executed as disclosed by the text of said Bond and
Construction Coniract to the same extent as if he or they were the obligee or obligees therein
specifically mentioned, and all such persons shall be held or deemed to be obligee thereof.

5. Florida Statutes Section 255.05 provides for the following conditions to be made
in all Performance and Payment Bonds relating to public projects:

"A'claimant, except a laborer, who is not in privity with the Principal and who has not received
payment for his labor, materials, or supplies shall, within forty-five (45) days after beginning to
furnish labor, materials, or supplies for the prosecution of the work, furnish the Principal with a
notice that he intends to look to the bond for protection.”

“A claimant who is not in privity with the Principal and who has not received payment for his
labor, materials, or supplies shall, within dinety (90) days after performance of the labor or after
complete delivery of the materials or supplies, deliver to the Principal and to the Surety written
notice of the performance of the labor or delivery of the materials or supplies and of the non-
payment.”

“No action for the labor, materials, or supplies may be instituted against the Principal or the
Surety unless both notices have been given. No action shall be instituted against the Principal or
the Surety on the bond after one (1) year from the performance of the labor or completion of
delivery of the materials or supplies.”

6. The Bond shall provide the following, without limitation:

A. That a payment bond in an amount nof less than the cost of consfruction of the Project
is obtained that is conditioned to secure the completion of the Project free from all liens and
claims of Lessees, sub Lessees, contractors, sub contractors, mechanics, laborers and material
men in substantially the form attached hereto;

B. That a performance bond in an amount not less than the cost of construction of the
Project is obtained that insures that the construction work shall be effected by the Lessee or, on
its default, the surety in substantially the form attached here’co and,
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C, That the surety will defend and indemnify Miami-Dade County and Lessee against all
loss, cost, damage, expense and ligbility arising out of or connected with the construction of the
Project, up to the maximum bend requirement amount.

. 7. In the event that, for any reason, either or both of the Lessee’s Payment and
Performance Bonds lapse or are held to be no longer valid or enforceable before the satisfaction
of any and all claims by material men, laborers, contractors, sub contractors, or any suppliers of
any kind, the Lessee shall pay all such claims, and indemnify, defend, and hold the County
harmless against such claims.

1. Insurance. Prior to the commencement of construction; Lessee shall provide or cause itg
contractors to provide an original policy for Builders Risk/Installation Floater on an "All Risk”
basis in an amount not less than one hundred percent (100%) of the insurable value of the
building(s) or structure(s) or material(s). The policy shall be in the name of Miami-Dade County
and the Lessee as their inferests may appear. This insurance is to be maintained until substantial
completion of the work, as determined by the Department.

(This insurance is in addition to the insurance required by the Amendment).

J. Miscellaneous.

i. No liens shall be attached to the Park or any part thereof.

2. Prior to the commencement of any work, Lessee shall demonstrate to the
Department’s satisfaction that all construction financing is in place.

3. Tessee shall work closely with the Department in scheduling and engaging in
Lessee's construction activity so as not to disrupt Park events, including but not limited fo special
events. Where conflict may occur, the Department shall reasonably make the determination as to
Lessee's right to continue work and the desirability of temporarily halting or continuing activity
by Lessee.

4, Lessee shall be liable for any damage, loss, action, costs (including costs to
defend any action) caused by Lessec’s failure to cease work after written notice from the
Department pursuant fo paragraph J(3) above.

K. Art in Public Places. The Lessee shall, prior to preparing the Final Plans and
specifications, through the Department initiate contact and confer with the Ast in Public Places
Representative for review of applicability of an art component to the Project. Should Arxt in
‘Public Places determine that the instaliation of an art component is applicable to this Project
based on the provisions of Ordinance No. 73-77 and subsequent amendments and guidelines, and
should it decide to pursue said installation, the Lessee shall further confer with the Arts in Public
Places Representative to develop a concept for art appropriate to the Project, and the Art in
Public Places Professional Advisory Committee as to the type(s) of art, location(s) and possible
artist(s). The Director of the Arts in Public Places program shall approve the final concept and
location.  The Art in Public Places Trust will make the final choice of the artisi(s), upon
recommendation of the Art in Public Places Professional Advisory Committee, As part of its
Master Plan, Art in Public Places encourages and will give preference to collaborative projects
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between artist(s) and the Lessee to promote the integration of artwork and site, Such
collaborative efforts shall include the active involvement of both the Lessee and the artist(s)-
during design development of the Project. The Lessee shall coordinate the installation of
anchorages, special lighting, or plumbing or other wutility or installation and connections as
required for the proper installation of the artwork in accordance with the artist’s concept(s) as
part of their services under this Agreement. :

Should the Art in Public Places fee be assessed, the Lessee shall at its sole cost expend one-and-
a-half-percent (1.5%) of the cumulative construction cost for the refurbishment of existing works
of art at the Restaurant and/or for the commissioning of new works of art, All aspects
concerning the acquisition of new works of art or the removal and/or relocation of existing works
of art located within the Restaurant shall comply with the Art in Public Places (APP) ordinance
and the program Master Plan & Implementation Guidelines as are appropriate in the
determination of the County. The Lessee may be requested to assign a representative to act as a
- liaison with APP for purposes of implementing the requirements set forth herein. The County
reserves the right to make final determination on how funds appropriated herein are expended.

If. THE DEPARTMENT’S CONSTRUCTION OBLIGATIONS

A. Conditions of Premises. The Department shall deliver physical possession of the Premises
10 Lessee in an "as is" condition so that Lessee may commence construction.

B. Reasonable Access. The Department shall provide reasonable access to allow Lessee to
have utilities brought to the Premises and to have constructed the approved improvements
described in this Agreement.

C. Liguidated Damages. N/A
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ATTACHMENT D

Memorandum

Date: Febrhary 14, 2018

To: "Honorable Chairwoman Rebeca Sosa
. and Members, Board of County Commissioners

From:

,ﬂ\g
Subject:  Directive Assignment 122305 ~Beport on Environmental Groups in Support of the
.. Haulover Park Revised General Plan

At the December 4, 2012 Board of County Commissioners meeting, the Board approved Resolution
No. R-897-12, the Haulover Park revised Generai Plan, Commissioner Sally A. Heyman asked the
Parks, Recreation and Open Spaces Director (PROS) to provide. Commissioner Xavier L. Suarez
with a report on the varlous environmental groups that were in support of the proposed revised
General Plan for Haulover Park. - :

As part of the planning process leading up to the General Plan's consideration by the Board, PROS'
intent was to inform the public and seek input and comments on the proposed revised General Plan,
PROS staff conducted seven (7) public mestings in addition to the General Plan approvals at the
Site Plan Review Commiiiee and Shoreline Review Commiftee meetings, The Site Plan Review
Committee's task is to review ltlems subject to 33-303 of the Code of Miami-Dade County with regard
to the public need for the proposed facility, its impact upon the surrounding community, and other
similar considerations. The committee reviewed this General Plan on September 27, 2012 and
recommended approvai.

The Shoreline Review Committes’s task is to review ftems subject to Chapter 33D of the Code of
Miami-Dade County, which is intended to provide a unified management system for the Biscayhe
Bay shoreline area that wifl preserve the basic qualities, characteristics and the natural yecreational
and aesthetic values of the Biscayne Bay area, The committee reviewed this General Plan and the
proposed rack dry storage facility on November 15, 2012 and recommended approval for both,

The process inciuded opportunity for public input at the Site Plan and Shoreline Review Committee
meetings and at meetings with local residents and the public. PROS staff had two meetings at the
Arlen House candominium, just north of Haulover Park, on September 24, 2011 and June 27, 2012;
four mestings with the naturists, on June 8, July 3, August 3 and August 30, 2012; and a publicly
advertised town hall meeting on August 20, 2012. Information gathered at these meetings was
considered and where appropriate, incorporated in the plan. The town hall mesting notice was
advertised in the Miami Herald Neighbors section on August 12, 16 and 19, 2012 and the South
Fiorida Sun Times on August 9 and 16, 2012, Additionally, over 12,500 meeting hotice posicards
were mailed to area residents, flyers were distributed to nearby condominiums, information was
provided directly to the Cities of Sunny Isles Beach and Bal Harbor, signs were posted in the park
and the proposed revised General Plan was posted on the PROS website.

During this entire process, PROS did not receive comments from ém}ironmentai groups regarding
the General Plan revision. If you require any additional information please contact Jack Kardys,
Directar, PROS at 305-755-7903 or me directly.

¢: Lisa M, Martinez, Senior Advisor, Office of the Mayor

Jack Kardys, Director, Parks, Recreation and Open Spaces Depariment _

218



