MIAM
COUNTY

Memorandum
Date: February 19, 2014

To: Honerable Chairwoman RebecaSasa

and Members, Board of Co mmiss Supplement to:
: . | Agenda Ttem No. 8(0)(1) .

From: Carlos A. Gimenez
Mayor

Subject: Supplement to Contract Award Recommendation for Project No. $-852:
Proposed Master Pump Staficn No. 3

This supplement is presented to report that a bid protest was filed with the Clerk of the Board on
December 27, 2013 by Munilla Construction Management LLC. In accordance with the bid protest
procedures, as set forth in Section 2-8.4 of the Code of Miami-Dade County and Impiementing Order 3-
21, a Hearing Examiner was appointed and a hearing was conducted on January 21, 2014, The Hearing
Examiner ugheld the Mayor's contract award recommendation fo Poole & Kent Company of Florida, inc.
as the responsive, responsible bidder,

Background

The solicitation was advertised on June 26, 2013, On September 5, 2013, WASD received three (3) bids
for this project from Munilla Construction Management, LLC, Central Intercounty, Joint Venture and Poole
& Kent Company of Florida, Inc. The recommendation to award is being made to the lowest responsible,
responsive bidder, Poole & Kent Company of Florida, Inc. whose evaluated bid is $21,876,500.00,

Munilla Construction Management, LLC, the secend low bidder, argues that the bid submitted by Poole &
Kent Company of Florida, Inc. was neither responsive nor responsible. Munilla Construction Management,
LLC asserts that the only pump station approved in the specifications of the Invitation to Bid issued by the
County was the Morris Pump, and that Poole & Kent Company of Florida, Inc. deviated from the
specifications in that the pump submitied by Pocle & Kent Company of Florida, Inc. contained a non-
conforming pump. Poole & Kent Company of Florida, Inc. identified the Flygt Pump as its proposed
equipment in the bid documents submitted to the County.

The County opposes Munilla Construction Management, LLC’s protest on various grounds. The County
argues that Munilla Construction Management, LLC misinterprets the bid documents (as alternate pumps
could be proposed) and has no standing to chailenge the Mayor's recommendation to award as its
response does not mest the minimum experience qualifications set forth in the Invitation to Bid, and
therefore, in any event, could not be awarded the contract. Moreover, the bid documents require Pocle &
Kent Company of Fiorida, Inc, to brovide a conforming pump at its sole cost, if the proposed pump Is not
compliant,

The Hearing Examiner, Judge Eugene J. Fierro, conciuded that the award recommendation was
appropriate and should be upheld. There was no evidence that the County acted illegally, arbitrarily, or
fraudulently. For these reasons, the bid protest filed by Munilla Construction Management, LLC was
denied, The Mayor's recommendation to award to Poole & Kent Company of Fiorida, Inc., the lowest
responsive, responsible bidder, was upheld. “

Copies of the Findings and Recommendations filed by the Hearing Examiner are attached.

Attachment

/W

Alina T. Hudak
Deputy Mayor




Harvey Ruvin
CLERK OF THE CIRCUIT AND COUNTY COURTS
Miami-Dade County, Florida

CLERK OF THE BOARD OF COUNTY COMMISSIONERS
STEPHEN P. CLARK CENTER

SUITE 17-202

111 NW. 1" Street

Miarni, FL. 33128-1883

Telephone: (305) 376-5126

Janvary 28, 2014

Daniel ¥. Munilla, Fsq.

Peterson & Hspino, P.A.

10631 S.W. 88" Strect, Suite 220
Miami, Florida 33176

Re: Bid Protest — Project No. 5-852
Proposed Master Pump Station No. 3
@Protester: Munilla Construction Maragement LLC (“MCM”)

Dear Mr. Munilla:

Pursuant to Section 2-8.4 of the Code and Implementing Order 3-21, forwarded for your
information is & copy of the Findings and Recommendation fifed by the Ionorabie Judge
Bugene 1. Fierro, Hearing Examiner, in connection wilh the foregoing bid protest hearing
which fook place on January 21, 2014,

Should you have any questions regarding this matter, please do not hesttate 1o coittact this
office,

Sincerely,
HARVEY RUVIN, Clerk
Circuit and County Courts

E e N e

Christopher Agrippa, Direbtor
Clerk of the Board Division

By

CAffed
Altachment

GLKICT. 700 Rey, 1212 Clerk's weh address: www.iinml-dadaslark,com Printed an Reoycled Paper o5
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Daniet F, Munilla, Esq,
Peterson & Espino, P.A.
Page Two

January 28, 2014

el Honorable Chahrwoman Rebeca Sosa, and
Meambers, Board of County Commissicners (via email)
Honorabie Carlos A, Gimenez, Mayor, Miami-Dade County (via 2mail)
Alina T. Hudak, Deputy Mayor (via email)
R.A. Cuevas, Jr,, County Attorney {(vig email)
Hugo Benitez, Assistant County Attorney (vis email)
Oren Rosenthal, Assistent County Atforney (via email}
Henry N. Gillman, Assiatant County Attorney (via email)
Jenelle Snyder, County Attorney's Office (via email}
Rita Gonzalez, Caunty Attorney’s Office (via ¢mwail)
Ginny Bass, County Atorney*s Office {via email}
Charles Anderson, Conunission Auditor {via email)
Elizabeth Owens, Commission Auditor’s Office (via email)
John Renfrow, Director, Water & Sewer Depariment (via email)
lsaac Bmith, Manager, Constrnetion Confracts Section, Water & Sewer Dept. (via emaii)
Jean-Marie Rodriguez, Water & Sewar Dept. (via email}
Central Intercounty, Joint Venture
Munilla Construction Management LLC (“MCM™)
Poole & Kent Co, of Florida



CLERK OF THE
BOARD OF COUNTY COMMISSIONERS
MIAMIDADE COUNTY, FLORIDA

Isre:  Bid Protest Munilla Construction

Management LLC : Heating Otficess Judge Engene L Fieno
Proposed Mnster Pump Station Ne. 3
Froject Mumber 8-852 :
Water and Sower Dopartinent :
PORT Al C TENDATION GF G OTIICER
I, Preliminary Statement

This Report ad Recammandation is lysued pursuant io Seotion 2.8.4 of the Code of Miami Dade
County 1 eonneation with tho profest of Munilla Censbietion Managemest, LLC (“MCM"} in
the referenced matter. MOM protagts the Miani-Dade County (e “Counly™ Mayor's
vecommendation to award a conlact for Masier Pump Stotion Number 3, Project #EJR,
SO4§740/Contincet No, 8-852 Project {the “Projeet”) te Tools & Kant Company of Florida
{“P&KM) po the “responslve, responsible Bldder whose evaluated bid toisls e Jowest mumber of
doltars.” (Invitation to Bid for the Project, reforred 10 In this opinlon as the “TTB", Section 17,
Award of Contract,

MCM ergites that P&K was neither vesponsive nor responsible. MCM asserts that the only pump
approved was the Morris Pump and that PSR materially deviated from the ITB in that P&Xs bid
eontalied & nou conformiug punp, 16 fither asserts that P&K did not satlety the axperience
reguirenients set fouth io the ITB. MCM afleges that the progess was acbitrary, capricions sad not
transpares, Insolhe us the County approved the slternate pump offersd by P&IC in contravention
of the ITB. MCM argues that the JTB identified the Mowrls Pump or *approved equals” a3
sultabls but the County nevor epproved an equal in advance of the bid openiog; relying on Harry
Fepper & Associates, Iut v, Cape Corad, 352 S0.2¢ 1190 (Fia, 2 DCA 1977) for the proposltion
MOCM protest recommendation thet the County was compelled to refect P&K's bid, MCM also
tnkey issue with the post bid communications between the County and P&K.

The County opposes MCM’# profest on vasious grounds The Coonty argucs that MCM
misinerprels the bid documients and tat MCM has 10 standing to chullenge the procecdings, as it
does nat meet the mindoum experience quutifications set foml in the 178, could not e awnided
the vomwract in agy ovenf, sed as fio financial intorest ut stuke, The County relies on Sferra Club
v Moreen, 403 U5, 727 (1972} and Preston Cuarroll Cotnpany v, Flovida Kays Agueduct
Authority, 400 S0.2d 524 (Fla, 3¢ DCA 1981) for the praposltion that one without a substantia]
interet in the outeome has no standing to ohallenge a proceeding.

P&I a4 Intervanor and recommended bidder argues that MCM's bid is nelthér responsive ror
vesponstble, P&K argues that MCM does vot e siapding because Florida law limits standing to
chellonge the awnrd of government contracts to qualified contractors or vendors eligible to
receive contracts, Florida Stamte 255,20(4) limits standing to challenge o fecal governmeont only
to “gqualified comtractors or vendors whe tonld have been awarded the project had the project
beon competitively bid, ¥ P& K asserts that MOM sought to establish its experience through two
subcontractors, Gemey Construclion and Southeast Enpineorlng while the hid aspecifically
sequired the prims, and not Hs subs, fo have the requisite oxperlence, P & X argues that the bid



recommendation may not be overturned unless i is arbitrary, capricious, or the product of
dishonesty, frand, illegality, oppression or misconduct, Liberty County v. Buxter's Asphalt &
Concrefe, Inc., 421 S0.2d 305 (Fla. 1982) and that a hearing examiner may not, absent those
factors, substitute his judgment for that of the contracting authority, City of Sweetwater v. Solo
Construcitfon, Corp., 823 So2d. 798 (Fla. 3" DCA 2002). P&K further argues that in the absence
of sole source specification, the law permits a bidder to propose an equal if there is an “or equal®
or “Material and Workmanship” Clause in the contract, Florida Board of Regents v, Mycon
Corp., 651 S0.2d 149 (Fla, {® DCA 1995) and that, confrary to the assertions of MCM, the bid
form in the ITB specifically invited bidders to identify alternate pumps.

. Tindings of Faci

A hearing was conducted on January 21, 2014 in accordance with Section 2-8.4 of the Code of
Miami-Dade County and Couaty Implementing Order 3-21 governing bid protests, Appearing as
gounsel were Daniel Munilla, Esquire, and Alfredo de Armsas, Esquire, for MCM, Assistant
County Attorneys Hugo Beuitez and Henry Gillman for the County, and Stuart Salewn, Esquire,
for P&K. Testifying at the hearing were Juan Munilla and Ana DePriest for MUM, Isaace Smith
for the County and Patrick Carr for P&K.

The wndersigned hearing officer vonsidered all documentary evidence submitied prior to the
hearing including MCM’s protest, as supplemented, the County’s response, and P&ICs response,
and the docoments introduced during the course of the hearing. Although this report and
reconunendation does not recite every fact, the undersigned hearing officer has considered the
entirely of the testimony, determined its probative vatue, and resolved conflicts in the evidence.

On December 23, 2013, the County Mayor recommended the award of a construction contract to
Poole & Kent of Florida, Ine, for the construction of Master Pump Station: Number 3, The work
was to be performed at 1110 8,W. 3 Avenue and adjacent addresses 1o serve the needs of the
Brickelt Basin II aren, an area generally confined by 1-95 on the West, the Miami River on the
North, Biscayne Bay on the east, and S.W. 21% Street on the South,

On September 5, 2013, the County received three bids for fhe Project. The Mayot’s
recommendation was to award to P & K, the lowest respongive and résponsible bidder in the
amount of $21,976,500." P&K identified the Flygt Pump as its proposed equipment in the bid
form; MCM the Morris Pumnp,

On October 15, 2013 the Water and Sewer Departinent issued a memorandum confirming that it
had investigated P&K’s qualifications, atd P&K was determined to be a responsible bidder. On
December 5, 2013, the County Attorney’s Office issued a memorandum determining P&K s bid
to be responsive. Notably, the County Attorney’s Office determined that P&K was authorized to
propose an equal to the named Morrls Pump, and that MCM’s bid was two million dollars more
expensive than the P&K bid,

On January 10, 2014 the Water and Sewer Department determined that MCM was ‘not a
responsible bidder becanse it did not meet the minimum gualification requirements set forth in the
ITB., The ITB allowed bidders to propose alternate equipment and specifically provided the
bidders with an opportunity to propose an alternate pump. The bid was specifically designed 1o

The other two bids were from MCM in the amomt of $24,070,880 and Centra! Intercounty Joint
Venture in the amount of $24, 953,860.



allow for an evaluation of life-syele costing, the cost of performance of the proposed equipment
over 4 tweaty year period, The bid provided for the propusal of an altertinte pump, and for the
bidders to completa a Lid form which caloulated the post of operating the proposed squlpmen
over a period of use, The bid was unequivocelly to be awarded to “that responsive, responsible
Bidder whose evaluated bid totals the fowest muinber of doHars TTB, Seotion 17, Award of
Contengh

MUCM argues that Morrds Pump was the onby eqoipment that could be bid beoanse it was the only
approved pump at the time of bldding, The County ackuawledges (hat the finn] suitgbitity of any
putnip f5 to be determined onky after contract award, The County did net determine the sultability
of the altemmate pusp, tnd wes aot requitad to do so wader the 1TB. Instead, the ITB places the
vigle thet the pumyp will vat eomply with the Bidders, it this instance P&E. Thoe ITB oblipates the
hidder ta cartify that tho proposed pump f5 equal, and requires the bidder to provide a conforming
purp at the bidder's sole cost, in the event the proposed pump does not comply,

i Standard of Review

A recormmendation of the County Mayor in bid protest pursuant to Jection 2-8.4 of the Codo of
Miami-Dade County and Mismi-Dade Implementing Order 3-2) may only be overtumncd if the
recommendasion is arbitary, capricions or the product of dishonesty, fraud, [Hegallty, oppression
of misconduet. Liberty Coundy v. Baxter's Asphalt & Conviete, Inc., 421 80.2d 505 (Fla. 1982).
Tho pearlug, officer’s sole responsibltity tn reviewing a protest is 1o ascortmin whether the agoncy
acted faudulently, arbitrarily, Wepstly or dishonestly, Dep 't of Transporiation v, Groves-Walkbis
Construetors, 530 So2d 512, 914 (Fla, 1988} Neifier hearing examiners nor judges may
overium or sacond-guess the fudpment of government omployess or eleoted officiels as to the
mesils or wisdom of a procurement decision, MiaminDade Connty v Church & Tower, Ine., 715
S0.2d 1084, 1080 (Flad™ DCA 1908Y; Marriott Corp. v, Melra Dade County, 383 So0.2d 662
(Fin. 3" DCA 1950),

A bid protestar must sstablish a substantiol Interest in belng awarded a bid a5 a condition of
stending to challenge it Preston Corroll Company v, Flovida Keys dqueduet Authorilp, 400
So.4d 524, 525 (Fla, 3 DCA, 1981),

IV,  Recommendation

For the foregoing reasons, the undersigned Hearing Officar findy that the Mayor did not sct in an
arblirary av enpriclous manner in moommending the award of the sontract to P &K,

Proteot denied,

This report and reeommendation is horeby issucd on liigA

Healng{Offteer

N,
Judge I’.Feue 1 Fijto
A



