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Memorandum
Date: May 3, 2011

To: Honorable Chairman Joe A. Martinez and
Members, Board of County Commissioners

From: R. A. Cuevas, Jr.
County Attorney

Alina T. Hudak
County Manager ~ f W
€ rd

MIAMI-DADE

Subject: Resolution approving the partial settlement of the lawsuit: Metropolitan Dade County
v. Fiscal Operations, Inc., et al, Circuit Court Case No. 97-15083 CA 40 (“LawsLit")

Recommendation

We hereby recommend execution of the attached settlement agreement, partially settling
the action styled Metropolitan Dade County v. Fiscal Operations, Inc., et al. No. 97-
15083 CA 40 (*Lawsuit™). The attached settlement agreement would settle all claims and
counterclaims between the County, on the one hand, and Fiscal Operations, Inc., Fiscal
Funding, Inc., Calvin Grigsby, and John Tiddes (collectively the “Fiscal Parties”), on the
other hand. The County’s claims against its former Seaport Director Carmen Lunetta
would remain pending for trial.

The complaint by the County and the Counterclaim by the Fiscal Parties were filed in
1997, following termination of Fiscal Operations in connection with the operation of the
cranes at the Port of Miami. Under the proposed settlement, the parties would exchange
mutual releases, and divide an escrow fund in the approximate amount of $390,000
(“Escrow Fund”) that was deposited by third parties, and has been in dispute and held in
escrow since the initial stages of the dispute. Pursuant to the Settlement Agreement the
funds would be divided with $345,000 being paid to Fiscal Operations, and the remaining
funds — approximately $45,000 - being paid to the County. This division was calculated
by having the County and Fiscal Operations divide the fund evenly with each receiving
"$195,000.00. The County then essentially agrees to reimburse the defendants in the
amount of $150,000 for equipment and parts, purchased by the defendants for
approximately $1.2 million, but valued in the amount of $890,000 at the time Fiscal
Operations was banned from the Port and the equipment and parts were turned over by
the County to the successor crane operator.
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Background

In 1988, in connection with the County’s purchase of gantry cranes for the Port of Miami,
the County entered into a restated and amended operating agreement with Fiscal
Operations, a subsidiary of Fiscal Funding, Inc. owned by Calvin Grigsby (the
“Operating Agreement”). Under the terms of the Operating Agreement, Fiscal
Operations was to operate and maintain the gantry cranes, collect revenues from users,
and remit payments to the County. Fiscal Operations was obligated to submit yearly
operating and maintenance budgets to the County. The County later was to approve the
budget after making any modifications deemed by the County to be appropriate and
reasonable. The Operating Agreement contained no express requirement for the deposit
of crane fees in segregated trust accounts.

Commencing in the year 1997, a number of irregularities were identified by the County
in connection with the use of gantry crane revenues. Fiscal Operations used crane
revenues for a large series of expenditures wholly unrelated to crane operation, use or
maintenance. Some of the expenditures were directed by the Port Director, such as
political contributions, cars and employment in manner circumventing County personnel
rules and practices. Some benefited the Port or the County either directly or indirectly.
Some of the expenditures were directed by Mr. Grigsby strictly for his personal benefit
such as Super Bowl tickets, payments to the symphony and expenses for his boat.

The Port Director resigned in the wake of these events.

On January 16, 1998, the Audit and Management Services Department of the County
issued an audit report with detailed findings of the irregularities in the handling of the
Operating Agreement. It recommended that the County immediately sever its relationship
with Fiscal Operations.

The County terminated Fiscal Operations in 1998, banning the company from Port
Facilities. The County turned over operation of the facilities to a successor operator. The
County sued Fiscal Operations. The Fiscal Parties counterclaimed against the County.

The Courts

In 1998, Mr. Lunetta, and Mr. Grigsby were charged by the federal government with the
theft of the crane revenues from an entity, the County, which received federal funds. A
federal trial was held commencing April 1999, lasting approximately one month. The
Court received testimony from dozens of witnesses and reviewed thousands of pages of
documents. '

In June of 1999, the Court entered a judgment of acquittal. It found that the government
had presented “substantial evidence of greed and public corruption, the placement of
private interests over those of the public. Accountability was non-existent; financial
controls were ignored, indeed disdained.” (See attached opinion). However, it concluded
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as a matter of law that the crane funds were not owned by the County at the time they
were spent by Fiscal within the meaning of the federal statute.

In reaching that conclusion, the Court found that Fiscal Operations was not required to
maintain the funds in a segregated account, was allowed to, and did, commingle the funds
with other funds of Fiscal Operations, and controlled the use of the funds with the
knowledge of the County. It also found that the financial statements and tax returns of
Fiscal showed the crane user fees as revenues of Fiscal Operations. At the same time, the
Port’s and County’s audited financial statements reflected only the net revenues received
from Fiscal, and did not report the gross crane user fees as income to the Port.

The civil action between the parties, now spanning fourteen years, has involved
substantial discovery, including the deposition of the parties and all major witnesses, and
the filing of numerous dispositive motions. Recently, on January 31, 2011, the Court
ruled on a number of these dispositive motions filed by both the County and Fiscal
Operations.

With respect to the County, the Court granted the County’s motion for summary
judgment based on sovereign immunity, and dismissed all of the tort counts in the
Lawsuit, including those alleging defamation of Mr. Grigsby by County officials. The
Defendants have appealed this order, however, and that appeal currently is pending in the
Third District Court of Appeal. The County has moved to dismiss that appeal on
jurisdictional grounds. Nonetheless, the Court has let Fiscal Operations’ counterclaim for
breach of contract stand, and the County faces the possibility of a judgment exceeding
$10 million, plus prejudgment interest, on that counterclaim. In addition, Fiscal
Operations has a pending counterclaim for tax indemnification against the County for its
settlement of a claim with the Internal Revenue Service for approximately $700,000 plus
prejudgment interest, attorneys’ fees, and costs.

With respect to the dispositive motions filed by the Fiscal Parties, using the federal
criminal case as well as several state law court decisions as precedent, the Court
dismissed the County’s claims for conversion and civil theft against, among others,
Mr. Grigsby and Mr. Tiddes personally. The Court also dismissed the portion of the
County’s breach of contract claim alleging the misappropriation of County owned funds
by Fiscal Operations, essentially leaving the County with breach of contract and breach
of fiduciary duty claims against Fiscal Operations for (1) submitting inflated budgets
(budgets which were, nonetheless approved by the Port Director), (2) a claim for
deficient maintenance of the cranes, (3) a claim for crane revenues which were owed but
not paid, and (4) the failure of Fiscal Operations to repay a deferred debt valued at
approximately $23 million at the time the lawsuit was filed. While these claims could
result in a judgment in excess of $30 million, it should be noted that the largest
component of the claim is for the deferred debt. In this regard, it should be further noted
that the Operating Agreement provides that the deferred debt is cancelled if the County
terminates the Operating Agreement (which the County did do). While the County has
challenged the enforceability of this provision, the issue remains an issue to be decided at
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trial. Significantly too, Fiscal Operations has no assets, and any judgment against Fiscal
Operations would, as a practical matter, likely be worthless.

The County also has pending claims for Malicious Interference with an Existing Business
Relationship and Civil Conspiracy against Fiscal Operations, Calvin Grigsby and John
Tiddes. But the damages with respect to the malicious interference claim consist of the
funds paid by third parties into the Escrow Fund referenced above. The bases for the
Conspiracy claim are theft, conversion, and misuse of County owned revenues, claims
and issues which have been essentially decided against the County.

After numerous delays related to a number of different reasons the case currently is set
for trial commencing on May 31, 201i. The ftrial is expected to last for three to four
weeks. Significant costs will be attendant to the trial in the form of transcripts, exhibits
and expert witness fees. In anticipation of the trial, the Court ordered the parties to
mediation in a last ditch effort to settle the case after the passage of time.

The mediation was held on April 18, 2011 before a mediator appointed by mutual
agreement, Mr. George Knox. Mr. Knox was chosen for his extraordinary competence as
a practitioner, and with particular relevance to this case for his sound judgment,
outstanding ethics and intimate understanding of government. Mr. Knox also mediated
this dispute on November 2, 2010. Mr. Knox recommended that the County and the
Fiscal Parties adopt the attached settlement, and put an end to thirteen years of litigation
between them.

The County’s claims against Carmen Lunetta remain pending and will be taken to trial
unless a mutually agreeable settlement can be reached between the County and Mr.
Lunetta, Mr. Lunetta has no counterclaims against the County.

The Recommended Settlement

The settlement is recommended as essentially a walk away by both the County and the
Fiscal Parties at no real cost to the County. The Escrow Fund was deposited by third
parties, and would be divided with Fiscal Operations receiving $345,000 and the County
receiving the remaining balance of approximately $45,000. This division of funds was
calculated by having the Escrow Fund of $390,000 divided equally between the County
and Fiscal Operations, yielding shares of $195,000 each. The Escrow Fund has been held
since the outset of the litigation in a separate interest bearing escrow account pending
resolution of the dispute. The funds were deposited by the third parties, stevedoring
companies, in order for those third parties to be dismissed from the Lawsuit. The
additional payment of $150,000 to Fiscal Operations from the County’s portion of the
divided funds to Fiscal Operations is on account of parts and inventory taken over by the
County at the time of transition to a new operating company. The amount represents a
liquidation of value actually received by the County at that time. In any event the amount
is less than the amount received by the County from the Escrow Fund. Therefore, the

o t®
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settlement would result in no actual cash payment by the County, and will have a positive
impact to Port funds.

Among other reasons, the settlement is recommended because of the factual and legal
difficulties presented by this controversy, which extends to over fourteen years in
litigation. These include (1) the need to convince a jury to distance the County as an
entity from those high ranking County officers who, at the time, had knowledge and
direct control of the facts now claimed as the basis for the County’s rights, and (2) the
fact that certain legal issues have been resolved against the County, most notably the
ownership of crane user fees at the time of collection, and the dismissal of the claims
against Mr, Grigsby and John Tiddes personally for civil theft and conversion. Further,
. given the passage of time, it is doubtful that the County could recover any, much less
substantial, damages from Fiscal Operations, so that there is likely to be no real economic
benefit to the County even in the event of a favorable judgment. In contrast, the County
faces a counterclaim which could result in a judgment in excess of $10 million plus
prejudgment interest, which would be substantial given the length of time that the
Lawsuit has remained pending.

The County’s claims against its former Seaport Director, Carmen Lunetta, for breach of
fiduciary duty, civil theft, and fraud would proceed forward to trial unless a mutually
agreeable resolution can be reached. Mr. Lunetta has no pending counterclaims against
the County, and the time, costs, risk and expense of that trial will be substantially less
than a trial including the Fiscal Parties.

Ysela Llort
Assistant County Manager
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UNGTED STATES OF AMERICA.
_Plaintiff,
vi. ' -
CARMEN LUNETTA,
CALVIN GRIGSBY.
NEAL HARRINGTON,
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political MEuﬁgm. jobs for relatives and Exiends, 2nd favors '

10 obum undcr-dze-uble oans,
of every siripe, used Fiscal Operations, Inc.

of 211 ¥inds. The Defendants, 25 well 35 politicians’
Yand its wl\ecli_on of craneuser focy a5 2 punch bow), into which

* ("Fiseal opi:mions' ot “Fiscal’) 2 : :
they cnuld dip &t waill. * -

Rowevet, und2r oot Syslem ofjustice it is not
of unclhu:ll conduct of clsome violation of sorne law. Itis essentisl that

could find the defendant guilty peyond reasorabic oubtof

enough that evidence in 2 criminal case

m'.ﬂ‘at support 4 l'mdmg
there be e.\nd:n:c ﬁo:n whicha jv:y

tar u!fcuz tgunsl r.hc federal mmmal law with

" {ne particy which 2 d:fendzm has becn charged.

‘rhis_prds:cuﬁon was brought puguant o 2 federal law that prohibits thefor
misspphication of monizs Fom programs receiving federal funds. The essence ol the Indictment
is Us charge thet the Defendants stole or misapplied funds qwned by Miami-Dade Couuty'rmg

County").
j=wing the evidence pru:mtd in the fight most favorzble 1o the

1 have concluded, after vis
Gm crunent, that the £ funds mmopmpmld i ihis cass were notowned by the County withia

§ 666. J udgment of Acqtumi mus: there{ore be ewered in faver of the

ihc meaning of 1S us.e

Defzndants for this reason.

Emjnm&._\ﬂ-lﬁm

This pmswullon is bmug,ht unds; ¢ federal stanste :nuued “Thel o¢ bnbe:y :omemng

m:wmg Fedcral funds.” 18 USC. §666.

denp\ed to extend federat bribery pmhlhmcns ta state- and loeal
us.__18S. Ct. 469,474,

progruns This sumla has been—descnbcd hy the |

Suprene Cowrt as being
oficials roceiving federal funds. See-Sclinas . Unized States, ___

139 L.Ed. 28 352 (1997).
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" gection 566 provides ju pentinent pactas follows: -
‘ s Whoevee, if the cirsymstance deseribed in subsection (&) of this
section cxistf - . ) . 7

1¢)) bun‘g anagentofan organization, o€ of 3 State, local, or Indian.
tribal govemnment, oT WY agency thereof—~ :

.l
-y

. A embezzies, steals, obtains by fisud, of otherwize without
authority knowingly coaverts 1 the use of any person other than t?:

rightful svmer ot intentionally misapplies, propeity that «~
G lsvaluedst $5.000 or morte, and .

3 awned by, or is undes the care, custedy, of
congeot ol such O[zmiﬂﬁon' =°vmt: ot agency; ¢ .

_(6) Thecircumstance referred to in su!:sectien (a) of this section is that the
organization, governmeat, o agency (eccives, in any one year period, benefits in
excess of $10,000 undar a Fedzra program involving s grent, contract, subsidy,

_ loan, guarenise, insurance, &t other form of Fedenal assistance. -
. SUS.C.§ 66ELXIXAXIGE) (1994).

In order to successfuily prosecule an individual for 3 violztion of § 666, therefore, Ihﬁ'
oé"-mm must p:o:e. beyondz rca.;.onxble doubs, that: (1) Ge individual was an agent nl”z-n..
organization, State of locz] govemment, OF government ageacy that (2) reccived over $10,000 in
bencfits unger a Fedenl program, and that the individual (3) emberzied, stole, obtained by fraud
knowingly c_on.vcﬂed. or intentionzlly nﬁszppli::} {4) at Isast 55.000 that was (5) ewned by of
under the contrel ol the srganization, government, ar agency. -

. . o T .

The Supm:ding Indictment ("Lndictnent®) containg len counts, but each is based enthe

probibition of 13 US.C.§665. Count | chargesa conspirasy b:tweet-: Carmen Lunetta '
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(“Lun-m') and Calvin Grigsby {"Grigsby') o embezzle, steal, conves, misdird:l. misapply and’

otherwise dwen Mm'm-Dade Cnunry sevenues without authority and permission of the County

thoough a series of finwncial transsetions for their own personal use and the use of uthm.

(Indictment at s, g -"-)

Counts 2,3, 4, 6, and 7 charge thﬂ Mr. Luncna and Mr. Gngshy. being ageats ol the
County, *did knowingly 2nd intentionally imbezzle, steal, obtain by fraud, misapply and-

. o:hmnsu without autborily :nnvm to e use of eny pctson other than the rightful ewner, that is,
Miami-Dade Cnunlr. reyznues wluch wege owned by Msam:«hadc County and under the care,
cusiody and-coatrol of Fiseal Opermo:u. (See. 2.8 lndtcunenl as.12) |

Count 5 charges Me. Lun:tu and Neal H:mngton ('Hamng:on"] with vmlanon of ls

 US.C. § 666 and allegzs that Mr. Lunetz, 1 an agent of the County. "did knowingly snd

. intentionally c.mbm!e steal, obtain by fraud, raisapply and otherwiss without :ulhnrity convert

to the use of any petsox other than the ngiut'ul OWneT, that is Miami-Dade County, property that

s veluzad At £5.000 or rore, that s approxtualely 5 196.8_2~.0q in tevenues which were owed 10

and swnied by Miuni-Dade County.” (Indicenentat 10,93.)

Counts Eand § :onmn mMOReY faundesing charges directed against Mir. Grigsby and Mr.

Lunstra. ‘These counls 2licge Gt the tansctions were designed in whole and in part 1o conceal

and disguise the nature, lacation, source, ownership, and congol of thepmcecds of the specified

wnfewfil sctivity, The tntawfil activity isalleged to be the the® and intentional misspplicstion

oi.' moncy from 8 local government recciving federal funds, in violation of 18 ULS.C, § 666.
(indicrment at 12-13)

Jo
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Count 10 charges Mr, Lunesta witha violation of 18 US.C. § 1957 f;:t engagingina

'monauq mnucuon with proceeds of untawfal-activity iw depositing 584,985.00 from 2 bani:

zr.:cuuni in Puerto! Rico (0 a bank, m:cum in Mium d:med from a thelt and intentionsl

misapplication of fundsia vmhtmnot 13U.S.C. § 666, (!ndn:m\ a 13»14.)

IV. Easis Presented by she Governmens

A fami-Dade Sea

The seapon is an agency of the County. Ttis catmdefcd 'l pmpnmry" agency since s

not su-ppnqed 5y Coumy tax Tevenues but depends uponuser fess paid by those who use the

?n'rt. (Ir.of 5!2.4!99 at 257.} In 1978.Mr. Luncm was:ppom!ed as the dm::lur of the Seapart

znd he servedin t}us capasity untit 1597, when'h

e was removed from his past in the walie of

_ events which serve 25 the bms Eordmpmecumu.

" B.

" 1a 1982, 25 part of Mr. Lunene’s efforts ¢ dev:lop the s&3

port, Dzde Coun:y sought o

zequire tWo SanwY cr:m.s to 2ssistin the hadmg and untu:dmg of vessels, Thecranes-were

intially scen as necessary 10 the development of the Port and

- County sought ptopb.s:ls for financing of the cranes,

not as arevenue. soutc:. The

Grigsby, a San Francisco lawyer and investment banker. -

Under the ax laws then zpplicaﬁle. x bersefits would be available toa private entity

which owned ot operated the cranes (at would

opaczted the cranes. Morcover,

sievedoring companies were considered unlikely to participate if the County operaicd the cranes.

For these rezsons,

not be available if the County owned and

because County conuacts required no-strilee provisions, union

3 structuge wes developed wheteby aprivate Chicago company would

g

7

and one of the proposals came from Calvin

26
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purchase the cnn:s wtyough financing provided by municipal bonds; another private company,
Fiscal Opmum 2 subsidiary of Fisca 1 Funding, Inc.. 3 company owned by Calvin Grigsey,

- would operate and rnaintain the crenes.

The Cnunly and Fiscal Opecations c:ecutcﬂ an Operating Agreement in May, 1982,

g

-3
Iwhich granted Fiscal “the nghl and respansibility to provide heavy 1ift gantry crane rental
umccs to stevedote cnmpma which engage in unlnzdmg and lczdmg vessels at the Seaporn®
ngrgph-l.:. entitled, =participation ia Revenuss,” pmvntd that “[the County: s:_ull not.
panicipate in any revcnues ...carned by the bpg:mting éompsny from the perfarmance of .
ganury crznc rental services or for 30y other services rendered By the Qpcr;ti-ng_ Company to its

CUSIOIRESS « « = 5

_The parties did not heh:vc {hat tevenues fram the craneuses fees. would be sufficient 1o

pay the custs aferene apcuunns and payments of rent pursuarit to the equ'.pmm leue, nmeby ’

repaying the bondholdas. Thmfor:‘ the Coisnity, s past of the conteact, agu::d "lo advuice
sLh gxcess costs of cp.mmn (cost advances) to Fiscal Operations. -

~ Significantly, lhe 1982 Agreement contained provisions omirted in t.he suhs:qu:nt 1928
Agresment specifying haw the fands would be held, Inotdsr 10 protect bondholdm md the |
parties, the Agreement created segregeted *special fnnds' and stated that the monies in each of
the funds "shall be held in trust by the County .. . as pz.ymg agens for Fiscal Opeﬂtlons.
C WWW

tn 1988, the County purchased the ﬁrs: two ganky erancs and was in the process of

purchasing thres additionat ceanes. In connection with the purchase of the cranes, Fiscal

Opesesions and the County executed a resiated snd amended Operating Agresment (the *1983

6
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Agreemenl)s B . ‘
Pucuant t© thg 1988 Agreemen-t. {he County hired Fiscal Opmlions_'z_s an independent
contractor, and nol a5 80 emplo.yu..}gem, p&mst ox joint venturer of the County, to perfom the
duties s.ct forth herein and to Manage and operate the Project w‘ provide on behalf of the County 3
hw;r 1ifk gantry cranc tental services o stevedore companics which e;;s;ge in unloading and
1oading vessels within the Port.” (1953 Agresment at 3,159
inretom for these ur;rices. Fiscal Oparations wu sutherized to ‘tet}in from User Feas
 iceied . . () the Msnagement Fee, monthly insdancs on (e Closing Duse nd on the fist
day of each ;;Qn&z:- mouth during the e of this A.gretmcnt and (if) the Execess Usage Fes, il
gt R o |
3 _'l;rlmgcxx-le:nt Fee® ‘!.us definzd in the definitions contained in Exhibit B'ta the !98§ _
Agreement z3 follows: . h

Mznzgesment Fez stall mean (or any Caleatation Period . . . a0
amotnt not less than eithet () the total Annual Budget for.such
fiseal yesr (which shail include 1 general adminisiration charge of
not less hza $100,000) divided by 12, which amount is deemed by
the Operating Company and the County to be suflicient to pay att
costs and expenses incurred by the Operating Company.inthe -
perfoamunce of its guties and obligations hereunder (othet thad
Extaordinary Expenses) during such Calculation Peciod in full,er -
(i) such other amount 28 the County and Opetating Campany may
mutually agree upon fom time 10 time.

(1958 Agreement, Ex. B & 4) : .
For pucposes of the Management Fee. =Calcutsiion Pesiod” was defined to mean cach calendas
month dusing the tevm of the Agreement. {1985 Agreement, Ex.Batl)

The 1588 Agreement required Fiscal Operations “on of before the Closing Date 4nd on
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) M:y i pf each ycar thereafter” to-j'suhmit 10 the County its cperating snd maintcaance budget,

prepased in accopdance with

g:nu?:“y w:epteti sccounting procedures. ..

* *the County was o

~approve such budget afier making any modifications thereto, 25 the County shall deem

appropriste and

Operating Comp'my may submit, and

reasonzble.” (1958 Agrezment 213,15) The Agre:mm-f\mhﬂ stated, “The o

the County may apprave, subject to modifications as

" pravided above, an amended or supplzmental Ansual Budget for the remainder of the then

current Fiscal Yearand

.umml Budget under the providions of this

the Annual Budget $0 armeaded ot supplemented shail be treated as the
s : % :

Seetion* (1985 Agreement 253+4, 75

Paragraph 13 othe 1953 Operating Agre:mént states 35 follows:

{3, i 4

Company, 2s ageat of the County,
commercially reasonable manne)
from ussTs, as establish=d by

wules, regutations and warilis,

The Openating

shell collect (promptly and ina -
on the County's
the County
- of the Preject cx any
(*User Tees®). The Opesating Company
best of it ability and with due skill, care

ty's behzlfall fees derived |
in accordance with 2ll applicable
portion thereof

shall pecform such dutics ta the
and difigence but atleast in

gecotdence with noemal debt collection industry standards, in zccordance -

with Szetion § above, on 5 monthly

1o the County
the Operating Company 3$ provided in
e made in the manner outlined
Company from the County.

notiee change the mannerin

. {1988 Agreement 28,9, 113)

In shom, under the 1988 Agreement, Fiscal Operations

Cousty, fees o the sievedo

fees in axcess of budgeted cxpenses. Unlike the 1952

s -

basis the

Qgpenting Company shall
and shall, on oc befote e

this Agreement, such payment ©

in wrinen iostrustions to e Operating
The County tay
which such payraents 2¢.10 be made..

from Gme to time by written -

was to coliect, on behalf of the

ring companies for use of the crancs and remit 1o the County those

Agreement, the 1988 Agreement contained
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.m sequircenent fora s:gtég:le.d trustaceount for the deposit of funds.
5. ThsConuciafshiPanis

The pasties did not follow the pl'G\ﬂSanS of the l988 Avrce ment. Budgeuwcre not

submitted to the County in May of the preceding yeas a3 teqm:ed by the Agrecment. Payments

-

of crane user fees in excess sf112ef the approved sraual budget were not made morhly.

While the 1988 Agreement required: Fiscal Operations to keep accurate books and
ra:u:d-s. showing separately and in detail its cperations at the Por. with the form of th- records

subject W the approval of the Port Director and xhc Finance Director fot the County, it appears

this.was pever dow:- Adequatg mduc:ptabie ta:crds of Fiscal's operations and financial .

s:aumcms ::mﬁcd by an mdepcndent cectified publv; sccountant, were not submmd. (Tr.of

5111199, at 244-45).

Instead, 'budeets were presented - M:. L'.mem and -éon personnel just priorto uch fiscal

year. 'sxneusas unn:‘lat-d 1o e o;munus nf lhe ganuycrma wers dirested by both Mr. -

Gng,sby and Mr. Lu:tctu. ‘Examples otthu uv:lnded Supsr Bowl tickets, paymenu wtheSm

Frzacnscc Symphony, ﬁn:nml suppott l'or the c.:mpm;n to keep the Ozkland Raidess in

Oakland-)ﬂmeda Coumy expenses I‘ur M. Grigsby's boal and private legal fass, ami paymem

of 2 Fiscal Operstians empioyu‘s Armesican Express bills {or Imgme and other personal itemns.

Numerous pessonnel wese ordered pl:ced on F‘uul's payvoil by Mr. Lunem. Som= of

these individuals were fricnds and relatives ot'cl:ucd politicians, Some performed seevices

"The cvidence pusenud by the Govmcm refiected no oversy

ight by the Finance
Director for the County despite the conmc:mzl provisions coatemplating the involvement of that
ofiicial

9
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" - restisony, only appezred to pick up

" penefiting the Port and the County, but urzelated to the gant

Lunelts, and werc charged against the crane sd

: T . PAE 11

ry cranes. -Others, tm:diﬁg tothe
their pty:huks. “The Fiscal Operations' payvoll was viewed

11 m:chlnum to evadethe Coumy's personnel niles and pn:twes.

,u

e

Cars were 'p'mvtded by Fiscal Opemtions for nuMEoUs individuals; including Mr.

fees. Cm.mbuuons to politicians were made by

employees of Fiscal Opertions 2t the direction of Mz, Lunztta and were reimbursed by Fiscal

Opesations. .

Ms. Leg, a manager from Management and Auditing Services, Dade County's internal

auduos su"csr.cd {hat Mr. Lunema’s ability to direct expenditures by Fiscal Operations and

place employess on its payvoll showed M. Lunems coaml over the funds and led her o -

conclude that the Ccuncy ownad th: revenues. Howev:r. {he evidenze also shewed that Mr.

l,mm. had s:rmh.r!y directed expendiures and put employzes on Fiscal Operations’ paytoll

during the pcnod wher: the pariies operated under the 195" ?&Eﬂlﬂnﬁﬂi. under which it was clear

that the Coumty eould rot pmaapm ia crane user fevenuss.

The Cnunry Commlsswn also divecied cxpmdtmus by Fiscal Operations. In 1994 the

Ponacquired 3 camput.-.r systcm designed w facilitate movement of containers at the Poct
Despite the fact that Fiseal Operations did not have aceess 10 the computer syslem, u.-tuchh;d ne
d:rm :cliuonslup to lhe operation cf the gmuy cranes, the County Comunission, by resolution,
m.ndcd the Operating Agreement direct Fiscal Operations 10-pay approximately $800,000

annually for the costs of operation of the system. (DL 3A.338; Te. o!’ 5/10/99, at 38.)

The cxpenses charged agatnst ceane uses fees had a significant effect upon net pevenues..

Moarzaver, shere were often subsw:ml dela.ys in paymcnu by the stevedoring companics.

10
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) Consequently, plymeuts tothe Caun!y were never made onx Mo nthly bms a8

mntemp!zz.d by the 1988 Agmment. Instead, paymems weze spondzcaliy made whm crane.

P revcaur.s exczeded expenses.

Tnvoices for the crane uses fees were payable 10 Fiscal Operstions atits San Francisco 3
sd-dress. When received, the funds were placed in Fisesl's bank account and were conuriingled
.with ﬁ:ndsbclongmg to Fiscal Op-w.nons. Inveices 1o the stevedoging compa.mu contained
Eiscal's nams and address. net lh= County’s; 2nd whena stevedonrls rormpany went bankmpt
F’isc.al madea claim in bankmptcy coust for unpaid ussc feﬂ While the County also m;de |

clzim in that case for wharfage and other grmounts due the County, its claim did not include crane

user fees. (Tr. of 5710199, u 168

Tzx z:l.ums fled by Fiscal Operations reflected the crans usec fees as gross ‘income of

F:scal Opcrmons. Simitacly, the financial statements of Fxsui Opmuons included the user fees

25 part of gross reveniues,

Thne County's ﬁl;.'l.l'ldll statzments did not list the user fe2s 2¢ income W the Cnual'}"
h O-ﬂy the net evenur, the rovenue paid (o the County by Fiscal Opcm::m.s afier payment o
£Xpenses, nppcued onthe Cnuntfs audited financial statements prepared by the County's
auditors, Coopers and Lybeend.

Mr. Lunena sought irvestors for 3 Miami restaurant known a3 Buccionr’s. In 1590,ina

confising series of transactions, $50,000 from Fiscal Operations found its way o Buzcione's*

IBefore closing, Buccaone's. in zddmnn to its Italian food, made ouwr wum‘buuon: o
Miami politica! and legal fore. See United States v, Massey, 89 F.3d 1433 (11t Cir, 1996)

it




s/26/2001 17:18 . SLEGERREEE ° - P PAGE 13
2nd was recorded in Fiseal's books as 2 marketing expendituce. (Tr. of 5/5/99, at 224-240; Govt.
Ex.20 A-H)

2,  TheTesk"Lose

In May, 1993, John Larapra, anattomey for the cruise industey and president ef the

t

-

Flotids Ports Council, was calied by M. Lunetta and asked to makea iom to Dade County
" Commission Chaman Asthur Teele. Mr. Lunena voluntesced lo urange for M.r men o
*make some mancy” 0 that he would have the fimds 10 mzke the loan. Mr. Lacapra dec!mcd.
Subsequently, Ms. Lunefta asked Mr, Lacapra if hn wauld act 28 an intermediary 5o thata
company that uscd the Port could make the Joar. )
M. Lacapra agreed to do so and gave Mr. Luncita wiring insTuctions to a Puctto Rico

law ficm. Fiscal Operations wired 585,000 to the Puerto Rico faw fim. The transfer was

classifed 23 masketing and public relations on Fiscal's books. Cheels wete prepared by the law

~ firen payable M. Tesle's attorneys and were delivered ta Me. Lacapra in Miami,

M, Lacapra than mer with M, Tecle, who told Mu. Lasapea that he was in serious Gouble
and dupentcty'nudc‘d 3 lom.. M. Teele said he would pay 10% intscest, and promised that the
lozn would be repaid in six months, The loan was never repaid.

3" nmm;ﬁwﬂw

In carly 1994‘ M. Lunerta appm:h.-.d Fred Daxden zbout purch:smg Mr. Lunm:
house. Mz. Darden was nol interested in purchasing a- hnm since he was living in a

. condominium close (o te Port.. However, Mr. Lunetta continued 1o press him tomakethe |
parchase. .
During 2 mesting in Miami between Messty, Grigsby, Luncas, and Darden, the puschase

iz -

2 o o,
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gﬁha ho;lsg by Mr. Dardsn was again raised. Mg, Darden was convineed that the house might
give him & gund 1ax benefit if he baught the bouscas atetits] propety.

There! was no negotiation 9! of price fora house {hat Mz. Darden ultimately saw with his

pwn eyes on only one , pecasion. Therewasno closing, aad Mr. Darden neves received 2 desd. .3

Mr. Luncra's sister a5 fathet mmoved iato the house. Mr. Darden was given $1200 & month in
gent, althou;hhe h:d asked for $1500. Henevee saw & lease.
‘ M. Darden wis given s cheek f:om Fiscal ?undm; 1o pay a down paymeat for me hﬂnse
o Mr. Lunctta. He was 2150 gwcn 8 530, 000 taisc EromF:suI Opermm whu:h he believed was
"to allow him 10 gurchase the house.
E wﬂsdﬁlm

- The County is3 majac tenipienz of f:deul funds. The tota! federal funds made available

* during the ycarsot 1950 10 1997 wereas foliows.

v . S 173,008,435
1991 . 195983808 -

1992 T 211,180,562

1993 * 421,517,682

1594 . 438194946

1995 $02,161,316

1996 451,890,209

1997 418,692.444

(tr. of 525799, 9 12728.)

Moreover, the Port ltself reccived federal funds. From 1992 to 1996, the Pon received

$10,755,156 in federal funds, primadly fom the Army Corps of Engineers, in connection with 2

major dredging projest at the Port Additionally, in 1993, $98,000 was received by the Pest from

FEMA in connection with Hurzicans Andrew cleanup. In toul, the Par's financisl statements

13
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refiect the following federat funds wese resmived:
19% s 046L153
1995, 3. 165415
1996 ' ' 6,582,088 -
1997 * 572,230
h’:

(Ex. 159(XNEIRY

V. Analvsis®

A.  SwandzdofRevicw

“1In r.omdcnnz 3 mouon for Jud;mmt of u-.qnmﬂ #5de 2t the close of the Government's

2 Court must dst=rmine whether viewing the ev:d:nce in lhe light most favomble w the

éovemm:nt -.-.nd drzwing all reasonzble inferénses in its favon s m.sumbla Jur,r could la.ve

concluded that th: Governnent had pmrm al

doubt. Unined Stcm v, Bnq’ efd 999 E2d 1520

. alleges several coums. 2 defendant may gain parual judgmant of acqmml aswo i

| the eiem:m.s of the crime beyand i msamhlc

1522 (11th Cir. 1993). Wheitan mdmen:

ndwtdull counts.

Urited States v. Thomes, 957 ¥. 44 697,703 (1 1th Cir. 1993). tn this pamcular msum:. asthe

coumts alleged in the indncnn.nt other then those implicated by

. zcquittalareall pr:dlm.d on 3 violation of 18 US.C.

he counts alleging aﬂatmon_uf 18 US.C. § 666 would opetate x5 & full judgment of wqumal.

B, Fedeglludsicton

The Defendants asgue that

the metions for judgment of

§ 666, 3 pantial judgment of uqumll on

fedecal jurisdiction does not exist in this case because the

crane uset foes wers payments made by stevedoring compinies 1nd did not includefederal ot

3There appears 1o be s discrepancy among the Port documents 28 to the amount actually

received by the seapert during the years covered by thé Indictment.

However, for the prrposcs

of:h:sRuIe29 moum.weassumaumm ﬁmmth:un:t figurss.

14
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local funds As such, they &Bue, any thelt of the uger fees posed no thresk to any fedecal

‘prograat R : .
1;; Salinas v. United Siates, the Supreme Court examined the jurisdictionsl nexus required

under § 666, and concluded that a theft or bribe need rot affect federal funds to support

Ty,

conviction under the stanute. Salings, supra, 118 SCL 3t £75. 1t was sufficient that the

prosesutors showed that the bribe constituted 2 threat to the integrity and propes opeation of the

. fed..u‘ pmgnm. * id,, in that case, 2 pmg,nm mvolvm; w2 federa] support of # state penai
-y
inst‘.:ulion housinz Fedesal prisoners.

In & pre-Sclinas gpinjon, e Eleventh Clrenit preszned the holding of the Suprems Coun

when it held that § 666-does not requirc a proseculor. to “trace the fiow of fadm! funds and

assistance to any p:'nicuizr project.” United Sates v Paradm. 95 F.Sd 1266, 1288 (11th Cir.

995}, cerl. d’en 118 5.C 598 (iBST). in that case, the Eleveath Cm:u\t uph\-.lﬁ the § 666

cnnviction of mdmduzls charged with mha; and receiving 3 bnbc in exchange for the gmmn;

of concessxonz:rc nghts aan zirport. The Elcv:mh Circuit rejected the argument that the

' gc\fernmerlf. was requu-:d 1o trace federal funds to the airpont concession program itsell]

mplicitly finding that the government mesely had to show that the airpart, un by 2 mumcapal

gevernment, received [edml ﬁmds :monfumg ta more uunSlO 000 & in any twr-lu-munth

pediod. d., see abso, United .Smm v, Simas, 937 F.zd 459 (@t Cir. 1991) {showing that mpld-

area transi sysiem teceived Sl0.0QG in Federal funds sulficientio uphold § 666 conviction for

bribery invelving janitorial services subpreject of transit system).

tn United States v. Grassl, 141F3d 343 (th Cic.), cert. den., 119 S. G 185.(1998), the

geventh Circuit reached 3 similar conclusion in upholding a prosecution prediczted onthe .

15 -
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bribery of 3 towd official who reimbursed his fnmdi‘ m:d':c:l titls Brom a town general
Jssisance progeis. Writing for the panel, Judge Frank E:smbmk explained why it made sense
el ha o proseceior nead Saly show tat  focal govermmk sestived federal funds and ot

- the particular go\remmcnul progaam affected by the illegal activity: "money is fungible, 2nd iu. o

" effect transcends progr boundaries. The general assistance program has more to spend on )

welfare (or dangleasaiure for bribes) if the federal goverunent mects some of the Township's

othet cxpenses. Grossi, 143 F.3d 31350 .

" | this case, the Govesment has presented sufficiens evidence that the Counry received

substantial federal gssistance in the Sorm ol grants 10 help pay for the decpening and widening of

the, Pen. The fedenl govenunent was commined to pay 35% of the cost of the d:cdgmg

Howeaves, sinee the federal- ptymems wete fortheoming only when the wark was dene, the

¢ounry was ro:ced 10 edvance funds for the dredging out of its revenues and then seek

reimbursement. Irom (he federsl govemment.

AS3 r:sult of G tn:sc sdvances; ths Port's construction fimd ran a deficit that also cavused its

oom.nons l'und to bein delicit in fact, thix deficit was one of Lhr: factors that caussd the Coum'y

1o scrutinize Fiseal Opmuons_. The facts u[ \kis case vividly itlustrate J udge Easterbmk's

observation about the fungibility of money. Had the County received the revenuss to wh.:ch it

was eatitied, the deficit that threatencd he Poct's opcrations and :oustruclinn progrm would

have been amelioqated 2t 1east in the amount of such revenues. Undet the Supume' Conrt's

conswuction in Salines, the l'zr.!s of this case da not extend federal power heyon.d its propet

16
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The statute prohibits theh or misapplication of ptoperty "owned by, ot under the care,

-

.

costedy ox control. - * of the organization, govemment oI ageacy. The Indiciment charges theft
or misapplication of “revenuss which were puned by Miami-Dade County , . - = (emphasis

3dded). The coux of thiscass is whether the erane revenues in the caze and contral of Fiscal

Opeatians were owaed® by the County.?

The Government's theary of prosecution is that Defeadants Grigsby and Lunetta stolé of

misapplicd mongy owned by the County fom the vank account of Fiscal Operatiens, 2 private

company with g.contzact to operate and maintain gandy eranes; collect fees for use of the ctancs ’

. on-behalrnf the County, and remit 2 porion of those manies to the County, after deductiog

cnmpqnsuion and e:':pcnsﬂ. In the-czse of M. Haingnen, the Govemment's theory is that st the

direction of himsell and Mr, Lunetta, money-owed by Continentzl Stevedoring, 8 user of the

ganUy cranes, w2s not paid \o Fiscal, thereby depriving the County of the revenues, it any, it
v - . . .

would have received after deduction of Fiscal's compensation. Since we find thit under
established principles of law, the terms of the contract, and the condust of the parties, the County

sQur determination that jurisdiction exists 15 related wo interpretstion of the owricsship
requirement of § 666. See Section V.C., infra. A construction extending spplication of § 666
beyond its plain meaning o apply 10 cases where oo Fedesal interest is implicaied would preseat
constitstional conesms.- See United Siates v. Lopez, 514 U.S, 549, 566, 115 5. Cr 1624, 1633
{1995} . . .

$During the opening days ofwial, the prosecution siaied: "We will show by their conduct
in this case that they [the Defendanis) knew what they wete daating with were County funds,
Exactly, And if we can't do that we tose.! (Tc. 428099 st 132).

17
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hip o[ monies, e essential” =owned hy‘

ownerd
pad only 30 gxpectation of payment rather thant - - |

clesaent of § 666 cannot be met-

S im::prelm:n sumu.

ys 1© loﬂ. atis ‘lmgu:ge. “We donot

= Olivet VWendell -

me first step is alwa

192 uoted in
szguI Inlerpnmwn. sn Collected Legat Pzpers 207 (1920), ¢
H \mes, The Thmryo

145 151.(195!]
11.5.354, 197,71 3. L. 745,
Calvart .Dmdlm Corp.. 341
Schwegmann Bros. ¥-

i} a parson s should notbe
3 ena! ed m Y
tsummmmhwmsu—u ctly and
(fackson, 3 mmmn;) P

, Ca
held mmm“y\ubln for an act that ss not cleasly proseribed. See United States v mpos-

Serranc, €04US. 285,297 g2 §.C 471,474 (1571)-
—Gwar is defined by Blacks Law Dictionary 23 follows: 10 hwe 2 5°°"‘ legal title; to
hold 28 Pﬂ’l;“‘!’-,lo havea Tegal or rightiul title 105 10 have; 1o possess.” (6 ed. 1990) s
. Salinas dccision, the Supreme Court did not ddress the meaning of "own" as set forth in § 666.
!n fact, there 2re na fedecal m whatseever that address the meaning of "own” 28 set forthin §
565 We therelore lco!: to czses applying statutes proscriving thelt ot cmbezzl:m:nl of fedénal .
prap.ny for guidance. i
In United States v, Mason, 218U.8.517,318.CL 28 (1910). the Supmne Court
sonsidered the indictment of a court clerk charged with embeszlement and-conversion of public
monics for fmlmgw remit to the treasicy Runds coliected as an officer uf the United States,
Liability could onirbc deteanined, md% to the Court, aftera cops:demlon of the history of
the clerk's relation 1o the funds and the laws defining the ri'ghts and duties of the office.
Initially, clerks were not required to rendec any accounling of their fees, Fees tecmved l;y
the clerks were their own property 1o be recovered ®in like manner ds lhetecs otﬂ:c.oiﬁém of

13
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wely for l‘Le semccs. In1841,by statute, clesks were mu‘;wd in the amount

they wers entitled 1© tersin, Clerks were :eqmred te make vcnﬁed retums
cotlected and identifying nécessaty office expensu. They were ree_m::d to pay mln The
lus of fecs o'ver gxpemﬁ- “The ohject of the

cledk was to Tetain and to require an accounting,

the slatc; respect
serting forth the

monies
mh:u:. expluned the Conn. was 2

Treasury any SUIP
an sudit of

to limit the amount which the
and a payment of the surplus.

mml sianute entitled, *An Acito P
Transfer, =.nd Disbursement aof the Pubiw

CXpENSES,
::-.:'.: for the Beter Orgamumn of ﬁs.a

In 1346,2%

Treasury and for the Collection, Safe-Keeping,
was enacted. The Act required all pnbhc o!ﬁccrs of whatever character”™ 10 *kecp '

‘Revenue”
using, depasiting inbanks, ot uchutgmg for other funds

szfely wnhnut ina.mng ...2lthe

' pu‘atu'. money coltected by tem” .
Qver ux-m: the statutes relating o {he Treasury weee amended and snpp\mc-atcd. For

A.:t was pass=d enditled, "An Act Reguising All Monies! P.nc:mbie Bem

csamnle. in 1849‘
\V‘uhout

Custems =nd fom All Cther Souscss 1o be Pzid Imm-dme!y into the Treasury,

Aba;qrmt or Redur.mn. 2nd for Other Pu:?cscs This Act provided that the gross amount of

m whatever source for the use of the Uniled States “shall be paid by the

Treasury, atas caslyaday as pnm:abh vmhout any
snses, or claim of any

alt money rec-cived fro
officer oF agent recEiving the sune into thc
ction on sccount of sahrr. fees, COSIS, chugﬁ exp
This provision, howeves, was nevet applicd to the

subject to the duty to account fer _

sbatement of dedu
gescriplion whatsoever.” 218 U.S. st 525,

clerks of court who con!inuud 1o teesive, bold and use the fees

- the fees they received.
The defendant in Mason Wis 3 cl:rL of the fedenal

19

court who was indicted for converting -
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monies he had received for bis own use and for failuce topay 1o the United States the monies :
;(hid\ were d}egéa 1wbe pant of the surplus.

The prosecution argued that the fees were hed to the office and were ceceived-in &

.
Sy

officiat capacitys The Coun found thst argument unavailing, pn'tnﬁlig out that the fees wewe

. attached 1o the office prim: to the statute of 1841, when they belonged © the cleck without any

. duty to sceount for any of them.

The Coust affirmed dismissal of the indicimeat, siating:
* .t ] .
[T ke Sy to pay the surplos shown by the seturn or sudit is
_ potgovermned by the statutes relating to embeztiement . . - The
arnount with which the cl_mkis chargeabie upan his accounting
. is not the ‘jpublic money or the ‘money Of propety ol the United
o States' vithin the meaning of theic provisions. The fees and -
emoluments are 0ot reeeived by the clerk as moneys ar property
belongisg to the United States, butas the amount atiowed to hirt
for his compensstion and office expenses under the stamutes defining
his rights and dutics, and with respest to the amount payable when
the retum is made, the ek is mot trustee, but debtot. Any other
view must ignere not only the practical construction which the
stztutes governing the office hiave received, but their glearintent.

USRI  (citatton omited).
Mason offers substandial guidence base. Like e cleck of coust prior to 1841, Fiscal

Operations undes the 1982 Aﬁz:emgnt was entitled to keep the crane uset fees a3 iis own, and the

" County disclaimed any interest in the fees, Underthe 1988 Ageecment, Fiscal Operations was

eptitled 1o keep budgeicd axpenses as part oliis managemnent fee. The meney n ngcal's bank

accounts was not reated in the (eshion required by general stanstes goveming public funds®

‘p.nicle.vm. Section 1(b) of the Floride Constitution provides that “{tjhe care, custody
and racthod of disbursing county funds shalibe provided by gemeral yaw.” Section 136.03, Fla.
Stat, provides that all persons vpaving, receiving at esllceting any money” payableto the County

20
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S ubsequeally, the Court decided United Stotes v, Johnsion, 268 US. 220, 45°5. €1 £96
(1525). There, the Court revi;wed s convictionof 2 ba:i%;g promater who had fu!ea to pl; taxes
collected 25 past G;f:lhﬁ price of admissionto maiches, Justics Holmes, in typically succinct
fashiom, efGirmed reversal of the c;nvi:ti_et_x onthe emh:zz!mmt counts

[fjt seems 1o us that underthis law the person required to pay

ovee the tax is a debtorand not 3 bailes, The moncy paid for
thenxianlidenﬁﬁdnlheauisuhutispﬁdwilhtthﬁce

of the ticket that belongs o the oWNeL of the show. Wesee

no geound for requising the fiztee offics ofa thestre lo creste

a sepasate fund by laying aside {he amount of thetax on each

ticket and to keep it spast, cither in 3 sxO0E box or 4S 8 separate
deposit in a bank. Reportsare required only once2 month, which
does not ook as if the Goverunent were dealing with these people
otherwise than with others answerable for 2 tax. Further argurnent
Secms UDRECESSary Upon this point.

265US. w226, ‘

As was thecase inJoknston, Fiscal Qperations was rol required o segregte e

revenues from their other funds, Ameuntsdue (o the County were not placed in any separate

fund. Neither the Port finencial p'e:somcl not the County's independent audilors refiested ‘crane
us::t fees on the Fon funzncial staterments e County audits. The County did not geal with Fiscat
Operations as if it was holding County furnds ar was answerable for amounts other than operatiog

income less cxpmm..

Several decisions of the Courts of Appeal considering 18U.S.C. § 641, the moderm act -

<hall deposit the funds into qualified deposicadics, Section 219.00(2), Fia. Sut. vequires that ll

public moaey shall be kept separate in the depositary and notbe commingled with personal
funds." - :

an

o7
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pms:rib'm-g mett ot embezziement of federal funds, 3¢ slso persuasive.! See Unu':d States v.
Kingler, 61 F36 123¢ (68 Cis. 1985% Untied Stares v, Hartec Enterprises, Inc., 36T £24 130
(5th Cir. 1552); and United Steses v.Lauju'.an. 925 E'.za.u_a'i (G Cir. 1991}, .

Tn, United States v. Klz'ugl-:r, :;xpm. the Sixth Cirmuit reversed the conviction of 2 customsy

troker who [iled 19 remit 1o the United States monies she had received from hee clients o pay

Congmess eracted § 666 in 1954 aspadt of the Cumptehensive Crime Contral Ast of
1954, PubLNo. gz.273, Title 1L § 1104(2), 95 Stat. 2343, in Tesponse to scveral cases where
prasecution under e thelt of federal property statute, 15U 5.C. § 641, Failed because the’
Gorermnment could pot show that it ovmed the property stolen at the time of the theft where such
property had been trans £erced to 3 state o lacal govemment ot othec organization under 3 federal

progam. See. &8 United States v. Del Tore, 513 F.24 656 (24 Cir), cert. den. 4D US. 526,
56 S. Cv 41 (1975) _

The Jegislative history of § 666 explains Congress's lMpl to close these
loopholes: ’

{Section 666) i designed 1o cteate new olienses to sugment -
the ahility of the United States to vindieate significant acts of thell,.
fraud, and bribery Tnvelving federal monies that are disbursed 10
privals organizations of S and local govemments pursuant o &
Federl program. .

-

- B 8

Federal financial assisancs £an be prosesutes under the general thel
of Federal propesty siatute, 1B US.C. § 641, enlyifitcan be shown
shst the propecty stolea is peaperty of the United States. In many Sases,
- such prosecution is impossible because title has passed to the recipieat
before the propexty is m!en.ormzﬁmdsm;oeonuningladihnﬁe
federal character of the funds cannol be shown. This situation givesrise
to a 5ciious gap in the law, since even though titie 1o the monies may
nave passed, the federal goverument clearly retains 2 soong inteest in
assuring the inteprity of such program funds.

S.Rep. No- 98.225, a1 369 {1984), reprinted in 1984 U.S.C.AN. 3510. *Thus, s is cvident fom
the circumstances surrounding its adoption, § 666's rnanifest purpose is 1o safeguard finite
federal resowees fom corruption and to police those with controt of federal funds.” United
Sigtes v. Rooney, 3T F34 847, 851 (24 Cie. 1994). '

2
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cusioms duties. “The Courtheld ﬁm'.ha duties: never becams money of the United Stawes as

“._qum by Sectiot 64t 61 F3dat 1234. *Clexsly, an mm\m lhu money be delivered to the

Unswd States is insufficient tomake it government property.” d. 2t 1240.

The Government Jrgues um this case diffecs from Klmghr'because under paragnph 13.

~a
Sy

of the Opecating Ag':emcnl. Fiscal Operations was to st s an sgent forthe Coum.y in colie:m\g

the crane ::v:nur.s. This, st is u‘g\lcd. peovides the County & greatec {nterest than 2 normal .

debior/ereditor telationship. Howevcr. this argument is the 2me argumem made Unsuceess Eull)

o the Suprame Courl in Ma.ran that because the clerk of coun was 2 pubhc nmcer. t.he momy

must be publu: money: Itis alsn similar to contentions rc_;:ct.d by the Fifth Circuit tn-Unired

- Sates v, Hartec Enterprises, Inc., supra.

In Hortee, Hartes and its company president were canvicted of thel of govamment

property- The company had = contract with the government id fibricate wire mesh panels. The

govenment had made pedodic paymeats under the contract. Without p'cnn‘iz;sion ofthe

government, the comp.:l}- declared a numbes of the panels 25 scrap and sold tem. The

' gn.;c::mem claimed that sale of the pancls was conversion of sovcmnm property, arguing that

2 title-vesting provision of the Fedeial Acqguisition Regulalions. incorpnmed into the contract,

effectively transfemred ownership of the pascls to the governunent because the pancls m

manufacrered with materials paid for thaough progress paymzents® The critical pu{m on appeat

was the nature of the government's interest. Reviewing the inconsistent treatment courts bad

'Fedcnl Acquisition Regulation 5§2.232-16 smcd in part: “Title-to the propecty shall vest

in the govemment. The vestiture shall be immediately upon the date of this contract for propesty

acquired or produced befure that date, Otherwise, vestiture shall occur when the propmy isof
should have been :llor.zble or properdy chargeable to this conact’

23
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accorded the fitje-vesiing elause, the Fifth Ci_:cuit found that in 2 criminal sening, the coupling of
the mr,omsmuudmal jaterpresaticns ol the i’ed:m! pzuvision along with the governrent
ownership c.lr.mem of § 641 did not provide thsdefendzm il adequate notice that he could be

" eriminally Hable forsale of the wite m:dtpmr.ls. T67 F.Zd at133.

The _govmunt next atgued um evenifits interestin lhe Propecty Was more pruperly

cat.ganzed 2x & security intecest, the conv;:uuns could still bc upheld bt::ause the govmunent

retatned suchtuconttul over the p:uputy l.n ;uppctt 3 mm acu.on. 'Ih:tc was a:d-ble

gvidenée in that cass that Harte<'s president had reason to beh:ve that the gm-emmmt unmed

control over m'w:ireme.sh pmeis. One nf_!iz_ncc‘: employess had-teld the pesident that the
p:m:ls belonged o the ;ovr.m&xent while another advised the president to consult with the
govmm:bafcre s.llmg the pancis® Without reaching thz issue of whethet & semirity intecest
Was 5 fﬁcm: to satisfy lhestamtgry element, the court hcld that the govcmmcnl did not mdu:l

(he defendants on the theoty Ihzl'lhe govemmant exgmsed suificient control to constitute theft of

govecnment p:upen) $67F.2d ill 134,

Sm:uhﬂy to Hartee, the Govemment in this case conl:nds that a single. provxsmu ofs-

;omrar.t. which it claims is :mb\guoul. (Tr. of 4728/59, 2t 13.). :.mpose: erirninal liability by

effectively wansfening ownership of fndsin Fiscal Operations bank account {o the County:

Under the facts of this case, the Govemment's strained interpretation of the collection of fees

led by the Govenme.m sestified
that they segarded the revenues i Fiseal Operations accounts to be owned by Fiscal. (¥r.of

4129/9, s 99; Tr. of $/3/99, & 168 Tr. of SO0, at 113). One former employce appearing at
first blush to have 3 contrary view, testificd that he believed that Fiscal Operations owed the

moncy Lo the County. (Tr. af 5/19/99,133,) As we shall discuss later, that one is owed money
hymodmdnctmte::nemowmmpm

YUnlike Hortec. the empioxm of Fiscal Operstions cal

24
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provision of the 1588 Agresment is insullicient to show ownership of unsegregated and not
sp::;rmuy ;dcntlﬁable monies. Mogeoves, argament that an intesest less than owr eship”
resuited in cumrolot the fees by the Counly is precluded by the Indicment, which alleges

ownership by the County, but custody and contcol by Fiscal Operations.

-l

_In United Smé v, Lawson, 925 ¥.24 1207, the defendant, an suctioneer, Was hiced by the

Small Business Admistration (SBA) L conduct auetions to dispese of propesty and equipment

from busmsscs ihat defaulted on SBA loans. Jd. at 1209, m contracts berwesa Lawson aad

the SBA made no mention about who owned the proueds but mq_uud Lawson to conduct the

suctions in a commescially peasonable manner. Jd. at 1209n.2. Lawson fuiled to remit the
. procuds 1o the SBA, zemumg th:t it was his practics “lo tob Peler 1o pay Paul,” using the

proceeds from more m:nl auctions o pay nR’ alder accours. He was indicted Lot OOIWGB!.OR ot‘

funds ohmned through sai= of govesnment prapemf by* usmg the money . 1o pay off other

consngnees of auctitned prop:rty cather than to pay bzck the SBA.® Ic'. at 1209-1110

T’ne Ninth Cm:uu affinned dismisssl of the indictmet, holdmg that under Calil'orsﬁa law, -

L
an auctioneer is qiot requiced to remit the aciual procesds from auction but rather the auctiones:

must remmit the amount of the proceeds. Id'.a: 1210.
“The Cour stated: .

When a party is allowed to comumingle funds and m:rﬂy |s
required to pay the amouat of net auction procseds to the
seiles, his status is mare pmpedy seenas & debtor rather :
then a beilee. Unlike the sination prior to sale, where Lawson
was gesponsible for the achual picces of propesty that he held for
the SBA, after the auction Lawson could use money bom any
source, 50 long as he paid the proper amount.

925 F.24 at 1210 {cilation omitted). ' U

PAGE 13/18-
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Here, as in Lawson. \here was 1o requiremaent that the crane user fees be kepting
sel;mte srust account for the Couaty. The funds were kept in Fiscal Opesations’ accaunt, and
were tommingled with Fiscd‘s clhef fiunds. Under the contract, Fiscal Operaticas was to rettin

budgeted expenses and its admmumuve fees; remitling any excess 1o the County. These 2
" cireurnstances iead to 3-conciusion th.tt. Fiscal Openations is more propetly seenes 3 debtor vather

thzn abailee.

{n urging us nat to 3pply the rationale of these cases, the Gpvemment casentially argues
o

that since Fiscal Opa.—atiun's under the 1958 Agreement 2cis 25 2 collection sgent for the County

in co!ie:ting ct:na revendes, the monies in Fiseal's accounts 2o owned by the County. Howsgver,
this cnnﬂmon aof agem:y 2nd ownership 1gNOTES esteblished prfuciple: of agency, the terms of the

1988 Agn;unent. ths mannermw!udtbom Fiscal and the County treated and reposted the

cevanues, and Fiotida law pcmmng ts obligations wnder 3 coniact.

“The Res.mamml (Second) of Agsocy recognizes that 2 :olleclmn agent who is. aur.h:mzed

1w place monies colle::l:d in the 3gent’s own secount becomss a dsbeor w the peincipal for -

;naums duc under the agrumem. See Resmemem (Smnd) of Agcmv §72 et ¢ (1958) CAn

Agent s n:dmmly suthorized to depasit money tescived ina bmk. or other sale de:posumy, but

notin hisown m.me. unh:s he is authorized to become 3 de’bwt far the amount colter.led') See

ntsu §398cmt e (19:8) Il the funds mptopcrly mingled, the inference is that the agent -

becomes,a debior to the monnt received for th!: principat ...." See alsa In re Morales Travel -

Agency, 667F2d 1059, 107112 {s1Cir. I?Sl) (holding that in bankTuptey comtext moncy

coliscied by travel sgency from sale of aicline lickets was not the propesty of the airline for

pusposcs of determining pxi:;:ity in bankruplcy procecding despitc cantracl language that money
26 '
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cglmgd ‘shlli be propmy of the camﬂk wherc contract did not tequire travel agency to Leep

. funds separate oF place resmcnun: on use utmcney}.

. Not only was Flscal Opmuons al‘o\vcd o plu:c the crane revenues im its own bank

>
-y

accounts, and aligwed to COII:IMS‘..G the revenues with its ot‘ncr funds, bul.und:r the 1995 .
Agrecament, it was entitled to retain budgeted cxpensu and its administrative fee. Under

operation of the contract, these runds cerzinly do mthdoli; w the Courty and contradict the

assertion hat user fees are Counry funds, The Govmm reliancs on the first senteace of

pasagraph 15, while igaoring the remaindet of that pmmh and paragraph §, viclaes principles

. of conr.w:l interpretation. See Ammcu .ErprmF‘mducral Advisors, Inc.-v. -Mai;q{gwic:. 122
F3d 936 940 (11th Cir. 1997) ("Undu Florida Jaw, the teoms of mg :om‘ should control -
whete the rights and interests of the pastics are definitely and cleacly stated."); Florida Polk
County v. Prison Health Serva., Inc.. 170 F.3d 1081, 1084 (11th Cir, 1999) ("[Provisions ofa
coneract should be constcued 0 28 1 give evesy provision mening).

The assertion lha: the crane user fees ase uvmed by the County is also contradicted by the

financial r:poﬂmg of beth Fiscal Qperations and the County. The financial statements and wt

returms cmmt Operations both before the 1988 Agr:ﬂmﬂ'l& znd theoughout the penod covered

by the Indictmen! tment eonsistently showed the crane user fes as revenues of Fiscal Opmnm:. The

Fort's ﬁmm:ul stateiments and the County’s audited financial statements rem:md only the nu

tevenues mcwed froen Fiscal Operations. The County sent invoices to Fiscal O{amﬁnns for the

net rcvcm!:s due after deduction ofopmuns expmm.
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Finally, we lock 1o Flofida win exzmining the sights of the parvies.” Ownership does
not exist in avaci;qun. Property interests ate created and their dimensions are defined by exising
roles of upderstandings hat stem from an independent sourcs such as stare law, See Board of

Regents v. Roth, 408 US- 54, 571,928, CL 2701, 2709 (1972).

1t is considered axiomatic asder Elogide law that = person cannot be convicted of theft of
Hiis own propecty. Breanonv. State, 651 50.2d 244,246 (Fla. 3JW DCA. 1995). Moreover, 2.c0-

owner of propesty eaanot be held guilty of stealing the propery excepl in the very unique

sicaption whete an Owner takes goods fom ane whe has 3 special propesty. rghtinthemand &

right to withheld them from the om.lH'mklc v. State, 335 So. 2d 465, 467 (Fie. 34 DCA)

(nolding that even diough joint ownes of certificate of deposithad contributed all thé-Funds and

imed she never autharized withdrawial of funds o caiminal Hability could exist), appeal

dismissed, 359 So.24 1220 (Fia. i978). A elzim foc breach of's conmact to.pay money which is

uot soecifically dendfizble cannot bethe subjuctot'wnvmicu ot theft. Rosen v. Marlin, 456

So. 2d 623, 62526 (Fla. 34 DCA), rev. den., 494 So.24 1151 (Fla. 1986); Advanced Surgical
!
Techno

fogies. Inc. v. Automated Industries, Inc., 717 F24 1504 (11th Ci. 1383). Review ol -

Florida law offers no support for the Governments theary of ptosecution. Indeed, the

Government may have shown that Dade Cnut'uy-was owed some ponion of the crane user fees.

But ;{olmghpﬁc_simﬂzﬁtf.mmi&sunding. there is a grest difference betwm money owed

and money owned® In re Underground Starage Tonk Technical Services Group, Inc., 212 B.R.

1The 1988 Agreement Is govemed by Florida law. Federal cousts fook to state law to
define awnership interest in the sbacnce of 3 unique definition in a federal statute. United Stotes

. Shous, 145 F-3d 1289, 1295 (4 Lth Cic. 1995); Redwing Carriers, Ine. v. Saraland Apartments,
94 F.3d 1489 (11th Cir. 1956). Seealso United States v. Lowson, supre.

a8
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For the foregoing Feasons, the Defendants’ motions puisuant o Fed. R. Caun. B. 2%3) ;:e
GRANTED. Iudg-riunt of acquittal shalt be cmcm_i—on 2l counts e the S_upex_.r.edilig Indictment. <

 DONE antORDERED at M, Florida, this Tth day of June, 1999,

NALD M. MIODLEBROOKS
UNITED STATES DISTRICT JUDGE

Copics provided to counsel of recosd,

¥\While its Iegal theory with tespeet to the ownership tequirement is flawed, the
prosecution seeved impottant values. The disiafectant of 3 sexrching inquiry sndpublic trial is in
itself ah antidots for public comuptisn, Much of what tappensd at the Port could have been
prevented by financia controls and eversight Those who sought benefits and favors to which
they wece not entitled should examine theic behavior 2nd be held accountable by the public.

30
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MEMORANDUM

(Revised)
TO: Honorable Chairman Joe A. Martinez DATE: May 3, 2011
.and Members, Board of County Commissioners
FROM:

County Attorney

R. A. Cuevas, J% f SUBJECT: AgendaltemNo. 13(a)(2)

Please note any items checked.

“3-Day Rule” for committees applicable if raised
6 weeks required between first reading and public hearing

4 weeks notification to municipal officials required prior to public
hearing

Decreases revenues or increases expenditures without balancing budget
Budget required

Statement of fiscal impact required

Ordinance creating a new board requires detailed County Manager’s
report for public hearing

No committee review

Applicable legislation requires more than a majority vote (i.e., 2/3’s )
3/5’s , Unanimous ) to approve

Current information regarding funding source, index code and available

" balance, and available capacity (if debt is contemplated) required

36



Approved Mavyor Agenda Item No. [3(A)2)
Veto 5-3-2011
Override

RESOLUTION NO, R-394-11

RESOLUTION AUTHORIZING THE MAYOR OR THE
MAYOR’S DESIGNEE TO EXECUTE THE SETTLEMENT
AGREEMENT SETTLING ALL LEGAL CLAIMS AND
COUNTERCLAIMS BETWEEN MIAMI-DADE COUNTY, ON
THE ONE HAND, AND FISCAL OPERATIONS, INC.,
FISCAL FUNDING, INC., CALVIN GRIGSBY, AND JOHN
TIDDES, ON THE OTHER HAND

WHEREAS, this Board desires to accomplish the purposes outlined in the accompanying
memorandum, a copy of which is incorporated herein by this reference,

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA, that this Board approves the
terms of and authorizes the Mayor or the Mayor’s designee to execute the Settlement Agreement
between Miami-Dade County, on the one hand, and Fiscal Operations, Inc., Fiscal Funding, Inc.,
Calvin Grigsby, and John Tiddes, on the other hand, substantially in the form attached to this
resolution and the accompanying memorandum.

The foregoing resolution was offered by Commissioner Sally A. Heyman ,

who moved its adoption. The motion was seconded by Commissioner Reheca Sosa

and upon being put to a vote, the vote was as follows:

2



Agenda Item No. 13(A)(2)

Page No. 2
Joe A. Martinez, Chairman aye
Audrey M. Edmonson, Vice Chairperson aye
Bruno A. Barreiro aye Lynda Bell aye
José “Pepe” Diaz  absent Sally A. Heyman aye
Barbara J. Jordan  aye Jean Monestime  aye
Dennis C. Moss aye Rebeca Sosa aye

Senator Javier D. Souto aye
The Chairperson thereupon declared the resolution duly passed and adopted this 3™ day
of May, 2011. This resolution shall become effective ten (10) days after the date of its adoption
unless vetoed by the Mayor, and if vetoed, shall become effective only upon an override by this

Board.

MIAMI-DADE COUNTY, FLORIDA
BY ITS BOARD OF
COUNTY COMMISSIONERS

HARVEY RUVIN, CLERK

By: DIANE COLLINS
Deputy Clerk

Approved by County Attorney as
to form and legal sufficiency.

Richard C. Seavey
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SETTLEMENT AGREEMENT &L

This Settlement Agreement (the “Agreement™) is made and entered into this ﬂ day of
April, 2011, by and between the following, sometimes referred to hereafter collectively as the
“Parties” and individually as a “Party”: Miami-Dade County, Florida (f/k/a Metropolitan Dade
County, Florida) (the “County™), Fiscal Operations, Inc. (“Fiscal Operations™), Fiscal Funding,

Inc. (“Fiscal Funding™), Calvin B. Grigsby (“Grigsby™), and John Tiddes (“Tiddes”).

Whereas, the County, Fiscal Operations, Fiscal Funding, and other third parties entered
into a number of agreements in connection with a commercial transaction occurring in or about
May 1982 including, but not limited to, an Operating Agreement dated May 1, 1982 (collectively
“1982 Agreements™);

Whereas, the County and Fiscal Funding entered into a Ground Lease dated July 31,
1984 (“Ground Lease™);

Whereas, a wholly owned subsidiary of Fiscal Operations, Inc. known as Fiscal
Management, Inc. entered info an agreement dated June 15, 1985 (1985 Agreement™), and a
License Agreement dated June 15, 1985 (“License Agreement™),

Whereas, there is a Contract of Sale dated as of November 1, 1988 between Dade
County and the Connecticut Bank and Trust Company, National Association in which the
County purchased gantry cranes 1 and 2 at the Port of Miami (the “Contract of Sale™);

Whereas, the County, Fiscal Operations, Fiscal Funding and other third parties entered
into a number of agreements in connection with a commercial transaction occurring on or about
November 1988, including, but not limited to, a Restated and Amended Operating Agreement
dated as of November 1, 1988 (collectively the “1988 Agreements™) (collectively with the 1982
Agreements, the Ground Lease, the 1985 Agreement, the License Agreement, the Contract of
Sale, the 1988 Agreements and any other agreement between any of the Parties referred to as the
“Agreements™);

Whereas, there is currently pending in the Circuit Court of the 11th Judicial Circuit in
and for Miami-Dade County, Florida (the “Court”), Case No. 97-15083 CA40, an action entitled
Metropolitan Dade County Florida v. Fiscal Operations, Inc., et al (the “Lawsuit™) asserting
claims by the County against Fiscal Operations, Fiscal Funding, Grigsby, Tiddes, and Carmen
Lunetta;

Whereas, Fiscal Operations, Fiscal Funding, Grigsby and Tiddes have asserted
counterclaims and cross-claims in the Lawsuit;

Whereas, pursuant to previous orders of this Court in the Lawsuit, third party defendants
were permitted to deposit funds into Court (“Escrow Fund™) in order to be dismissed from the

- Lawsuit, and the Escrow Fund totaled $390,079.91 as of April 7, 2011;

Page 1 of 6 3?
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Whereas, on or about March 3, 2011, Fiscal Operations, Fiscal Funding, Grigsby and
Tiddes filed a Petition for Certiorari in the Third District Court of Appeal, Case No. 3D11-556
and, alternatively, a Notice of Appeal, Case No. 3D11-0590 (collectively the “Appeals™);

Whereas, the Parties, each of whom is represented by counsel, recognize their respective
rights and obligations, and are desitous of settling — fully and finally — the Lawsuit as well as any
and all claims and counterclaims which were or could have been brought in the Lawsuit and
Appeals, or which were, could have been, or could be brought in connection with the
Agreements;

Whereas, prior to signing this Agreement, each Party had an opportunity to and in fact
has had counsel review this Agreement and explain that Party’s rights and obligations under and
the legal effect of this Agreement; and

Whereas, the Parties have signed this Agreement of their own free will and volition, with
the full recognition and understanding of their rights and obligations under and the legal effect of
this Settlement Agreement;

Now Therefore, for and in consideration of the following covenants and agreements, or
other valuable consideration, the receipt and sufficiency of which are hereby acknowledged and
conclusively established, the Parties covenant and agree as follows:

1. Recitals: The foregoing recitals are true and correct and incorporated herein.

2, Nothing In This Agreement To Act As Admission: Neither this Agreement nor
anything in it shall act as or constitute an admission by any Party that any Parly, or any of their

respective past or present officers, directors, shareholders, agents, employees, independent
confractors, agents, accountants or attorneys, committed any wrongful act, or violated or
breached the terms of any agreement or duty owed, whether statutory or otherwise to any other
Party.

3. Settlement of Lawseit Between the Parties: In settlement of the Lawsuit
between the Parties to this Settlement Agreement, including but not limited to any and all claims,
counterclaims and cross-claims which were or could have been asserted in the Lawsuit, and any
and all claims which could have been, or could in the future be, asserted in connection with the
Agreements:

(@) Within five (5) business days from the effective date of the Resolution by the
Miami-Dade County Board of County Commissioners approving this Settlement
Agreement, (1) Fiscal Operations, Fiscal Funding, Grigsby and Tiddes shall withdraw
and dismiss the Appeals with prejudice, each party to bear its own costs and attorneys’
fees, and (2) the Parties Agree to file in the Lawsuit a Stipulation for Entry of Partial
Final Judgment and Dismissal (“Stipulated Judgment™) in the form attached hereto as
Attachment A, in which the Parties stipulate to dismiss all claims, counterclaims, and
cross claims between the Parties in the Lawsuit with prejudice, with each party bearing
its own costs and fees, and to entry of a partial final judgment dividing the Escrow Fund

Page 2 of 6 (/@
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in the amounts set forth on Exhibit A with $45,079.91 being paid to Miami-Dade County
and $345,000.00 being paid to Fiscal Operations, Inc., and in consideration for part of the
portion of the Escrow Fund paid to Fiscal Operations, Inc., vesting title in all parts,
inventory, tangible assets, intangible assets, equipment and all other property in
dispute in the Lawsuit shall rest with Miami-Dade County. Additionally, to the extent
not disposed of by the Stipulated Judgment, the Parties, through their respective counsel
in the Lawsuit, shall also prepare and file with the Court, in accordance with Rule 1.420
of the Florida Rules of Civil Procedure, a stipulation of dismissal of all claims,
counterclaims and cross claims between the Parties with prejudice (along with a
proposed Order of Dismissal With Prejudice), with each side to bear its own attorneys’
fees and costs, and with the Court reserving jurisdiction for the purpose of enforcing this
Agreement and the Stipulated Judgment.

(b)  After the entry of the Stipulated Judgment, the Parties agree to file any motions,
proposed orders, or other documents necessary to effectuate the division of the Escrow
Fund as provided in the Stipulated Judgment.

4, Mutual Release: the Parties hereby remise, release, acquit, satisfy and forever
discharge each other (including each of their respective past and present parent, subsidiaries,
affiliates or predecessor entities, and any and all of their respective past and present officers,
directors, agents, attorneys, accountants, insurers, servants, employees, and shareholders, and
their respective heirs and personal representatives, all of the foregoing hercinafter collectively
referred to as the “Party Releasees™), of and from any and all, and all manner of, claims, actions,
causes of action, suits, debts, sums of money, accounts, reckonings, contracts, controversies,
agreements, promises, damages, and demands whatsoever, in law or in equity, which any Party
had or now has, or which any successor or assign of any Party hereafter can, shall or may have,
against the Party Releasees, for, upon, or by reason of any matter, cause or thing whatsoever,
from the beginning of the world to the date of this Scttlement Agreement, whether known or
unknown, direct or indirect, vested or contingent. Without limiting the generality of the
foregoing, the Parties’ release also specifically includes the release of any and all claims, rights,
and causes of action, of any type or kind whatsoever, which were or could have been raised or
asserted in the Lawsuit or in any separate action filed in any court arising out of or relating
{directly or indirectly) to the Agreements. Nothing in this Agreement shall prohibit Fiscal
Operations, Inc., Fiscal Funding, Inc., Calvin Grigsby and/or John Tiddes from attempting to
engage in business with the County, provided such Defendant is in conformity with all
applicable statutes, laws, ordinances, administrative orders and rules which govern any person or
entity attempting to engage in such business. Notwithstanding the foregoing, the Parties do not
release each other from the terms and conditions of this Settlement Agreement.

5. Attorneys’ Fees: The Parties agree that cach of them will be responsible for
paying their own attorneys’ fees, costs and expenses arising out of or connected with the Lawsuit
and Appeals, including but not limited to the preparation and execution of this Seitlement
Agreement. The Parties do not agree to pay any other Party’s attorneys’ fees in connection with
enforcement of this Settlement Agreement.
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6. Paragraph Headings: The headings of the paragraphs of this Agreement are
inserted only for the purpose of convenience of reference, and the Parties recognize and agree
that these headings may not adequately or accurately describe the contents of the paragraphs
which they head. Such headings shall not be deemed to govern, limit, modify, or in any manner
affect the scope, meaning, or intent of the provisions of this Agreement or any part or portion
thereof, nor shall they otherwise be given any legal effect.

7. Parties: This Settlement Agreement, as well as the obligations created and the
benefits conferred hereunder, shall be binding on and inure to the benefit of the Parties as well as
their personal representatives, heirs, past and present representative officers, directors, agents,
attorneys, accountants, insurers, employees, and any subsidiary, affiliated and parent
corporations, collateral corporations, or other business entities controlled directly or indirectly by
the Parties. Each Party hereby represents and warrants, with respect to any and all claims and
counterclaims which were or could have been asserted in the Lawsuit against the other Party,
that: (a) no other person or entity is entitled to assert any such claims or counterclaims against, or
to recover any monetary, declarative, injunctive, equitable, or any other form of relief from, the
opposing Party; and (b) no Party has assigned, transferred, hypothecated, or in any other way
disposed of all or any portion of any of claims or counterclaims which were or could have been
asserted in the Lawsuit against the opposing Party.

8. Autherity: Each person signing this Agreement on behalf of a Party represents
and warrants that he or she has full power and authority to enter into this Agreement and to fully,
completely, and finally settle the Lawsuit, including but not limited to any and all claims and
counterclaims which were or could have been asserted in the Lawsuit,

0. Neutral Reference: FEach Party agrees that if any inquiry is made by third
persons with respect to any other Party that each Party shall make only the statement that the
“matter has been resolved amicably between the parties.”

10.  Governing Law and Venue: This Agreement shall be enforceable and construed
according to the laws of the State of Florida without regard to its conflict of laws provisions.
The Parties agree that any action to enforce this Agreement shall be brought in the Court in the
Lawsuit.

11.  Entire Agreement: The Parties acknowledge that this Agreement contains the
full and complete agreement between and among them, and that there are no oral or implied
agreements or understandings not specifically set forth herein. Each Party acknowledges that no
other Party, or agent or attorney of any other Party, or any person, firm, corporation or any other
entity has made any promise, representation, or warranty, whatsoever, express, implied, or
statutory, not contained herein, concerning the subject matter hereof, to induce the execution of
this Agreement. Each signatory also hereby acknowledges that he or she has not executed this
Agreement in reliance on any promise, representation, or warranty not contained herein. The
Parties further agree that no modifications of this Agreement may be made except by means of a
written agreement signed by each of the Parties. Finally, the Parties agree that the waiver of any
breach of this Agreement by any Party shall not be a waiver of any other subsequent or prior
breach. From time to time at the request of any of the Parties to this Agreement, without further
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consideration and within a. reasonable period of time after request hereunder is made, the Parties
hereby agree to execute and deliver any and all finther documents and instruments and to do all
acts that any of the Parties to this Agreement may reasonably request which may be necessary or
appropriate to fully implement the provisions of this Agreement.

12. Further Action: FEach of the Parties hereto agrees to exccnte and deliver gl}
documents, provide all information and take or forbear from all such action as may be reasonable
necessary or appropriate to achieve the purposes of this Settlement Agreement, including, but not
limited to, jointly filing any motions necessary to obtain the division of the Escrow Fund, each
party to bear its own costs and fees.

IN WITNESS WHEREOQOF, the parties by their duly authorized officials have executed this
Agreement the day first above written.

Fxscaﬁcratmns, Ing.

Naine: Ca}vm Gngsby
Title: President

Fiscal Funding, Inc,

o g5 1

Name: Calvin Grigﬁ?)y
Title: President

Calvin B. Grigsby

e M@ H_ 4

Calvin B. Grigsby

John Tiddes

Yo R -4 /’”-—“
@ Tiddes
MIAMI-DADE COUNTY
BOARD OF COUNTY COMMISSIONERS

BY:

County Mayor or Designee
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DATE OF EXECUTION:

ATTEST:

Deputy Clotk

APPROVED AS TO FORM & LEGAL SUFFICIENCY:

MIAMI-DADE COUNTY ATTORNEY

By:
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IN THE CIRCUIT COURT OF THE 11™
JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

CASE NO.: 97-15083 CA 32

METROPOLITAN DADE COUNTY,
Plaintiff,
V.

FISCAL OPERATIONS, INC., FISCAL
FUNDING CO., INC., CALVIN
GRIGSBY, JOHN TIDDES, CARMEN J.
LUNETTA,

Defendants,
/
FISCAL OPERATIONS, INC., FISCAL
FUNDING CO., INC., CALVIN
GRIGSBY, and JOHN TIDDES,

Counter/Claimants,
V.
METROPOLITAN DADE COUNTY,

Counter/Defendant.
/

JOINT STIPULATION FOR ENTRY OF JUDGMENT AND DISMISSAL

Pursuant to the Florida Rules of Civil Procedure, including Rule 1.420, the parties
Miami-Dade County, Florida (the “County™), Fiscal Operations, Inc. (“Fiscal”), Fiscal
Funding Co., Inc. (“Fiscal Funding”), Calvin Grigsby (“Grigsby), and John Tiddes
(*“Tiddes™) (collectively, the “Settling Parties™) hereby stipulate to (1) the entry of a
Partial Final Judgment in the form attached hereto, and (2) the dismissal of all claims,
counterclaims and cross-claims between the Settling Parties in this action in their entirety

with prejudice, each Settling Party bearing its own costs and fees.

o



INSERT SIGNATURE BLOCKS FOR COUNSEL
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IN THE CIRCUIT COURT OF THE 11™
JUDICIAL CIRCUIT IN AND FOR
MIAMI-DADE COUNTY, FLORIDA

CASE NO.: 97-15083 CA 32
METROPOLITAN DADE COUNTY,

Plaintiff,

V.

FISCAL OPERATIONS, INC., FISCAL
FUNDING CO., INC., CALVIN
GRIGSBY, JOHN TIDDES, CARMEN 1.
LUNETTA,

Defendants,

/
FISCAL OPERATIONS, INC,, FISCAL
FUNDING CO., INC., CALVIN
GRIGSBY, and JOHN TIDDES,

Counter/Claimants,
v.
METROPOLITAN DADE COUNTY,

Counter/Defendant.
/

PARTIAL FINAL JUDGMENT FOR DIVISION OF ESCROWED
FUNDS AND DISMISSAL OF ALL CLAIMS, COUNTERCLAIMS,
AND CROSS CLAIMS BETWEEN METROPOLITAN DADE
COUNTY, FISCAL OPERATIONS, INC., FISCAL FUNDING, INC.,
CALVIN GRIGSBY AND JOHN TIDDES WITH PREJUDICE

Pursuant to the Stipulation of Miami-Dade County (f’k/a Metropolitan Dade
County), Fiscal Operations, Inc., Fiscal Funding, Inc., Calvin Grigsby and John Tiddes

(collectively the “Settling Parties™) in this action pursuant to Rule 1.420 of the Florida

vy



Rules of Civil Procedure, and the terms of the Settlement Agreement attached hereto as
Exhibit A:

IT IS ADJUDGED that:

(1)  The funds in the amount of $390,079.91 currently held by the Court in
Escrow through the Director of Finance of Miami-Dade County in City National Bank
Account Numbers ending in 4575 and 1094 (the “Escrow Accounts™) — pursuant to
previous orders of this Court, including orders dated October 26, 1998, March 16, 2001,
June 18, 2003 and July 7, 2003 allowing third-party defendants to be dismissed from the
action with prejudice following the deposit of funds into the Court, and Escrow
Agreements dated May 14, 2001 and March 19, 1999 — shall be divided and paid to the
County and Fiscal Operations, Inc. by check as follows:

$45,079.91 shall be paid to Miami-Dade County; and

$345,000.00 shall be paid to Fiscal Operations, Inc.

In the event that there are additional funds in the Escrow Accounts at the time the
funds are divided due to interest accrued, those funds shall be divided between Miami-
Dade County and Fiscal Operations, Inc. in the same ratio as the two payments above.
All Parties shall bear their own attorneys fees and costs.

2) Title to any and all parts, inventory, tangible assets, intangible assets,
equipment and all other property in dispute in this Lawsuit shall rest with Miami-Dade
County.

3 All claims, counterclaims and cross-claims asserted by any Settling Party

in this action are dismissed with prejudice, each party to bear its own costs and fees.

77



€)) The claims of Miami-Dade County against Defendant Carmen Lunetta
shall remain pending before this Court.

Before and after the entry of Final Judgment in this action, the Court shall still
retain jurisdiction of this matter for the purposes of entering any orders necessary to
enforce this Partial Final Judgment and the terms and conditions of the Settlement

Agreement.
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