OFFICIAL FILE COFPY
CLERK OF THE BOARD
OF COUNTY COMMISSIONERS
MIAMI-DADE COUNTY, FLORIDA

MEMORANDUM Agenda Item No. 13(A)(3)

TO: Honorable Chairman Joe A. Martinez DATE: July 19, 2011
and Members, Board of County Commissioners

FROM: R. A.Cuevas, Jr. SUBJECT: Resolution approving a Settlement
County Attorney Agreement, in the amount of
$63,496.87, between Miami-Dade
County and Traffic Control Devices,
Inc. for traffic signalization, street
lighting and related services under
Miami-Dade County Public Works
Department Project No. 662320
Resolution No. R-629-11

The accompanying resolution was prepared and placed on the agenda at the request of County
Attorney.

R. A. C¢vas, Jr )
County AMorney

RAC/cp



MIAMIDADE

Memorandum

Date: July 19, 2011
To: Honorable Chairman Joe A. Martinez

and Members, Board of County Commissioners
From: Alina T. Hudak

County Manager \W
cr

R. A. Cuevas, Jr. »

County Attorney CA‘\\

Subject: Resolution Approving a S lement }\greement, in the Amount of $63,496.87,
between Miami-Dade County and Traffic Control Devices, Inc. for Traffic
Signalization, Street Lighting and Related Services under Miami-Dade County
Public Works Department Project No. 662320, Coral Way (SW 24 Street) from
SW 87 Avenue to SW 75 Avenue

RECOMMENDATION

It is recommended that the Board of County Commissioners (BCC) approve the attached
resolution authorizing a Settlement Agreement between Miami-Dade County and Traffic Control
Devices, Inc. (TCD) for traffic signalization, street lighting and related services under Miami-Dade
County Public Works Department (PWD) Project No. 662320, Coral Way (SW 24 Street) from SW
87 Avenue to SW 75 Avenue and authorize the County Mayor or the County Mayor’s designee to
execute said Agreement.

SCOPE
This Project is located within Commission District 10.

FISCAL IMPACT/FUNDING SOURCE

The fiscal impact to the County is $63,496.87 which will be funded through the Department's
Secondary Gas Tax fund using budget index code CPE10SEC. However, this settlement amount
will be paid from the contract contingency allowance.

TRACK RECORD/MONITOR

PWD has inspected and accepted the work performed by TCD. PWD's Project Manager, Mr. Ron
Gibbons, is the responsible staff person who monitored this project.

BACKGROUND

TCD was engaged as a subcontractor in a Miami-Dade County PWD Project No. 662320.
Pursuant to its subcontract, TCD delivered to Miami-Dade County traffic signalization, street
lighting and related services. M. Vila & Associates, Inc, (M. Vila) was the prime contractor on the
project.

During the course of the project, M. Vila discontinued providing to the County the necessary

invoicing and backup documentation to support payment to TCD. As M. Vila was the prime
contractor, the County was unable to pay TCD for work that was unquestionably delivered by
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Honorable Chairman Joe A. Martinez
and Members, Board of County Commissioners
Page 2

TCD for the benefit of the County. Additionally, M. Vila did not pay TCD for its work and ultimately
defaulted in the project with the County. TCD filed an action suit in the Circuit Court against M.
Vila for payment. Although the County was never involved in the suit by either TCD or M. Vila,
TCD made a claim against the County on December 2, 2010 for the goods and services delivered
to the County project.

The County and TCD have agreed to the attached Agreement subject to BCC approval. Under
the proposed Agreement, the County would pay TCD for the value of the goods and services that
the County project received. The amount of the Agreement is the same amount that would have
been paid to TCD under the contract, through M. Vila, had M. Vila submitted to the County the
proper billing and authorization, minus contractor markup. As such, the amount is fully contained
within contract authorized funds.

The County will, in exchange, receive a full and final release from both TCD (Exhibit A) and M.
Vila (Exhibit B). It is important to note that the Agreement does not affect the County’s rights
against M. Vila, as the County had retained payments to M. Vila including amounts being
authorized in this Agreement, funds necessary to complete the work as well as funds to satisfy
the County's entitiement to liquidated damages. Detailed information with respect to the contract
is contained jn attached Exhibit C.

Assistant County'Man/ég/er
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MEMORANDUM

(Revised)
TO: Honorable Chairman Joe A. Martinez DATE: July 19, 2011

and Members, Board of County Commissioners

FROM: R.A.Cuevas, Jr. c SUBJECT: Agendaltem No. 13(3)(3)
County Attorney

Please note any items checked.

“3.Day Rule” for committees applicable if raised
6 weeks required between first reading and public hearing

4 weeks notification to municipal officials required prior to public
hearing

Decreases revenues or increases expenditures without balancing budget
Budget required
Statement of fiscal impact required

Ordinance creating a new board requires detailed County Manager’s

/ report for public hearing
/
% No committee review
Applicable legislation requires more than a majority vote (i.e., 2/3’s s
3/5’s , unanimous ) to approve
v Current information regarding funding source, index code and available

balance, and available capacity (if debt is contemplated) required



Approved Mayor Agenda Item No. 13(3) (3)
Veto 7-19-11

Override

RESOLUTION NO. R-629-11

RESOLUTION APPROVING A SETTLEMENT AGREEMENT,
IN THE AMOUNT OF $63,496.87, BETWEEN MIAMI-DADE
COUNTY AND TRAFFIC CONTROL DEVICES, INC. FOR
TRAFFIC SIGNALIZATION, STREET LIGHTING AND
RELATED SERVICES UNDER MIAMI-DADE COUNTY
PUBLIC WORKS DEPARTMENT PROJECT NO. 662320,
CORAL WAY (SW 24 STREET) FROM SW 87 AVENUE TO
SW 75 AVENUE AND AUTHORIZING THE COUNTY
MAYOR OR COUNTY MAYOR’S DESIGNEE TO EXECUTE
SAID AGREEMENT

WHEREAS, this Board desires to accomplish the purposes outlined in the accompanying
memorandum, a copy of which is incorporated herein by referenced,

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF MIAMI-DADE COUNTY, FLORIDA, that this Board hereby
approves the Settlement Agreement with Traffic Control Devices, Inc., in substantially the form
attached hereto and made a part hereof; and further authorizes the County Mayor or the County
Mayor’s designee to execute the agreement for and on behalf of Miami-Dade County.

The foregoing resolution was offered by Commissioner Lynda Bell ,

who moved its adoption. The motion was seconded by Commissioner Jean Monestime

and upon being put to a vote, the vote was as follows:

Joe A. Martinez, Chairman aye
Audrey M. Edmonson, Vice Chairwoman absent
Bruno A. Barreiro aye Lynda Bell aye
Esteban L. Bovo, Jr. aye Jose "Pepe" Diaz aye
Sally A. Heyman absent Barbara J. Jordan aye
Jean Monestime aye Dennis C. Moss aye
Rebeca Sosa aye Sen. Javier D. Souto aye
Xavier L. Suarez absent

S



Agenda Item No.  13(A) (3)
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The Chairperson thereupon declared the resolution duly passed and adopted this 19" day
of July, 2011. This resolution shall become effective ten (10) days after the date of its adoption

unless vetoed by the Mayor, and if vetoed, shall become effective only upon an override by this
Board.

MIAMI-DADE COUNTY, FLORIDA

BY ITS BOARD OF

COUNTY COMMISSIONERS

HARVEY RUVIN, CLERK

By: Christopher Agrippa

Deputy Clerk

Approved by County Attorney as M%

to form and legal sufficiency. ,

Hugo Benitez
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Mr. Hugo Benitez, Esq.

Miami-Dade County Attorney’s Office
111 NW 1* Street, Suite 2810

Miami, Florida 33128

Re:  Traffic Control Devices, Inc. v. M. Vila & Associates, Inc.
11" Circuit Civil Case No. 10-38191 CA 04
MDCPW Project No. 662320; Coral Way, from SW 87" Ave. to SW 75" Ave.
TCD Job No. 03043 — Settlement Agreement

Dear Mr. Benitez:

Enclosed for your use and information are duplicate, original, executed Settlement
Agreements between Traffic Control Devices, Inc. (“TCD”) and Miami-Dade County (“MDC”) on
the referenced project. Pursuant to the parties’ Agreement, I understand that you will present the
Agreement for ratification by the MDC Board of County Commissioners as soon as practical,
subsequent to which you will return to me one fully executed, original, Settlement Agreement, as well
as the settlement proceeds. Upon receipt of payment from MDC, I will send you the original
Releases from TCD and M. Vila & Associates, Inc.

I would appreciate being kept abreast of the settlement approval process by MD. Iappreciate
your assistance in reaching agreement on this matter. Ilook forward to hearing from you in the very
near future.

Sincerely, W\
5 ;avid K. Wittek, Esq.
/dw General Counsel
enclosures as noted:
cc: File

Mr. Jorge del Valle, Esq.

TrarpIC CONTROL DEVICES, INC,
P.O. Box 150418 AL:.TAMONTE SPRINGS, FLORIDA 32715-0418
PHONE: 407-869-5300 FAX: 407-869-0904

Y



SETTLEMENT AGREEMENT BETWEEN
TRAFFIC CONTROL DEVICES, INC. AND MIAMI-DADE COUNTY

THIS SETTLEMENT AGREEMENT (this «AGREEMENT") is entered into this ____
day of , 2011 (“Effective Date”), between Traffic Control Devices, Inc., 242 N.
Westmonte Drive, Altamonte Springs, Florida 32714 (hereinafter referred to as “TCD"), and
Miami-Dade County, a political subdivision of the State of Florida (hereinafter referred to as
“COUNTY™). Each party may be referred to individually as “Party” or collectively as the
“Parties”.

WHEREAS, Miami-Dade County, by and through its Public Works Department, entered
into a contract with M. Vila & Associates, Inc. (M.VILA™) for a public works project described
as Miami-Dade County Public Works Department Project No. 662320, Coral Way (S.W. 24
Street) from S.W. 87" Avenue to S.W. 7 5 Avenue, (hereafter referred to as the “Project”); and

WHEREAS, COUNTY was the Owner of the Project and M. VILA was the Prime
Contractor on the Project; and,

WHEREAS, TCD and M. VILA entered into a Subcontract Agreement dated March 31,
2003 (the “Subcontract”) pursuant to which TCD furnished and installed traffic signalization,
street lighting, and related services for the Project and a dispute subsequently arose with regard
to payment to TCD for the labor, services, and materials supplied by TCD and incorporated into
the Project; and,

WHEREAS, in order to recover the alleged indebtedness that TCD claims to be due and
owing on the Project, TCD filed a lawsuit against M. VILA styled Traffic Control Devices, Inc.
v. M. Vila & Associates, Inc., Case No. 10-38181 CA 04, in the Circuit Court of the 1 1 Judicial
Circuit in and for Miami-Dade County, Florida (the “lawsuit”) and,

WHEREAS, TCD has made demand for payment from COUNTY as the Owner of the
Project; and,

WHEREAS, TCD and COUNTY have agreed to settle such disputes and resolve alt

~matters between them arising from the Project and that were raised or could have been raised in
the lawsuit in accordance with the terms and conditions of this AGREEMENT.

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the

Parties hereby agree as follows:



1. The recitals set forth above are true and correct and are hereby made a part of this
AGREEMENT.

2. Upon execution of this AGREEMENT, COUNTY agrees 10 make payment to TCD in
an amount of $63,496.87 representing payment in full for labor, services and materials supplied
by TCD and incorporated into the Project. | ‘

3 TCD and M. VILA have agreed to release the County in exchange for the payment
described in paragraph two above. Within seven (7) calendar days after receipt of this paymeht
from COUNTY, TCD will execute and provide COUNTY with a full and complete release in the
form attached to this AGREEMENT as Exhibit “A” and will provide the County with a full and
complete release from M. VILA in the form attached to this Agrgqment as Exhibit “B.”

- 4, The Parties hereby agree that this AGREEMENT incorporates and includes all prior
negotiations, correspondence, conversations, agreements, and/or understandings applicable to the
matters contained herein, and the Parties agree that there are no commitments, agreements or
understandings concerning the subject matter of this AGREEMENT that are not contained in this
document. Therefore, it is agreed that no deviation from the terms hereof shall be predicated
upon prior representations or agreements, whether oral or written.

5 The Parties hereby agree that if any part, term or provision of this AGREEMENT is
by the courts held to be illegal or in conflict with any law of the State of Florida, the validity of
the remaining portions or provisions shall not be affected, and the rights and obligations of the
Parties shall be construed and enforced as if this AGREBMENT did ot contain the particular
part, term, of provision held to be invalid.

7. Any questions or matters arising under this AGREEMENT as to validity, construction,
enforcement, performance, or otherwise, shall be determined in accordance with the laws of the
State of Florida.

8. The Parties hereby agree to bear their own attomey’s fees and costs with respect to the
Project and this AGREEMENT.

9 The Parties hereby agree and covenant that this AGREEMENT is binding on the
Parties, their heirs-at-law, representatives, assigns, and successors in interest as evidenced by
their signatures and lawful executions below.

10. The Parties hereby agree that this AGREEMENT is a compromise of claims and by

its execution neither Party admits any wrongdoing of any kind. This Agreement does not, and
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shall not constitute an admission of liability by any of the Parties. Nothing contained in this

Agreement, nor any consideration given pursuant to it, shall constitute, be deemed, or be treated

by any Party for any purpose as an admission of an act, position, omission, liability, or damages.
12. This AGREEMENT shail be effective as of the Effective Date first set forth above.

TRAFFIC CONTROL DEVICES, INC. MIAMI-DADE COUNTY
M// ) By:
Printed Name: (\// )jﬂc Lﬂ//r)d Printed Name:
Title: )//M' %&’s /el Title:
Date: Sl o Date:
A'ITESP%( Jg‘r K é_,\ ATTEST:
M
DATE. 56 20/ DATE:
3



RELEASE AGREEMENT FROM TRAFFIC CONTROL DEVICES, INC.
TO MIAMI-DADE COUNTY

THIS RELEASE AGREEMENT (the “RELEASE") is entered into this ____ day of
, 2011 (the “Effective Date”), by Traffic Control Devices, Inc., 242 N. Westmonte Drive,
Altamonte Springs, Florida 32714 (hereinafter referred to as «“TCD™), and on behalf of Miami-Dade
County, a political subdivision of the State of Florida (hereinafter referred to as “County”).

NOW THEREFORE, WHEREAS, Miami-Dade County, through its Public Works
Department, entered into a contract with M. Vila & Associates, Inc. (“M.VILA”) for a public works
project described as Miami-Dade County Public Works Department Project No. 662320, Coral Way
(S.W. 24" Street) from S.W. 87 Avenue to S.W. 75" Avenue, (heceafter referred to as the “Project”);
and

WHEREAS, the County is and was the owner of the Project and M. VILA was the Prime
Contractor on the Project; and, ,

WHEREAS, TCD and M.VILA_entercd into a Subcontract Agreement dated March 31, 2003
(the “Subcontract™) pursuant to which furnished and installed traffic signalization, street lighting, and
related services for the Project and a dispute subsequently arose with regard to payment to TCD for the
labor, services, and materials supplied by TCD and incorporated into the Project; and,

WHEREAS, in order to recover the alleged indebtedness that TCD claims to be due and owing
on the Project, TCD filed a lawsuit against M. Vila styled Traffic Control Devices, Inc. v. M. Vila &
Associates, Inc., Case No. 10-38181 CA 04, in the Circuit Court of the 11" Judicial Circuit in and for
Miami-Dade County, Florida (the “lawéuit”); and,

WHEREAS, TCD has made demand for payment from COUNTY as the Owner of the Project;
and, .

WHEREAS, TCD and COUNTY have agreed to settle such disputes and resolve all matters
between them arising from the Project and that were raised or could have been raised in the lawsuit in
accordance with the terms and conditions of this AGREEMENT.

NOW, THEREFORE, in consideration of the mutual agreements and consideration set forth in
the separate Settlement Agreement executed by TCD and COUNTY, TCD does hereby agree as follows:

" 1. The recitals set forth above are true and correct and are hereby made a part of the RELEASE.

Exhibt A
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2. Upon execution of this RELEASE, TCD for itself, its attorneys, officers, directors, assigns,

sureties, heirs, executors Of administrators, does hereby fully, finally, and forever releases and

discharges COUNTY, its agents, representatives, officers, directors, sureties, assigns, and attorneys, of

and from all claims, demands, actions, Causes of action, suits, damages, losses and expenses, of any and

every nature whatsoever, arising out of or in any way related to the Project, together with any and all

claims, losses, expenses, Of damages that were raised or could have been raised in the fawsuit.
3. This Release shall only apply to issues arising from the Project and shall in no way affect or

involve any other claims, lawsuits, controversies, or issues refating to any other projects or contracts

involving TCD and the COUNTY.
4. This RELEASE shall be effective as of the date first set forth above.

TRAFFIC CONTROL DEVICES, INC.

By:
Printed Name:
Title:
Date:
STATE OF FLORIDA
COUNTY OF
The foregoing instrument was acknowledged before me this____ dayof , 2011
by _who is (select one) ______ personally known tomeor ___has

as identification.

produced

NOTARY PUBLIC

Printed Name of Notary Public



RELEASE AGREEMENT FROM M. VILA & ASSOCIATES, INC.
TO MIAMI-DADE COUNTY

THIS RELEASE AGREEMENT (the “RELEASE”) is entered into this ____ day of
o ,20n (the “Effective Date”), by M. Vila & Associates, Inc., 12097 NW 98" Avenue,
Hialeah Gardens, Florida 33018 (hereinafter referred to as “M.VILA™), and on behalf of Miami-Dade
| County, a political subdivision of the State of Florida (hereinafter referred to as “County”).

NOW THEREFORE, WHEREAS, Miami-Dade County, through its Public Works Departimeit
entered into a contract with M.VILA for a public works project described as Miami-Dade County Public
Works Department Project No. 662320, Coral Way (S.W. 24" Street) from S.W. 87" Avenue to S.W.
75% Avenue, (hereafter referred to as the “Project”); and

WHEREAS, the County is and was the owner of the Project and M. VILA was the Prime

Contractor on the Project; and,

WHEREAS, TCD and M. VILA entered into a Subcontract Agreement dated March 31, 2003
(the “Subcontract”) pursuant to which TCD furnished and installed traffic signalization, street fighting,
and related services for the Project and a dispute subsequently arose between TCD and M. VILA with
regard to payment to TCD for the labor, services, and materials supplied by TCD and incorporated into
the Project; and,

WHEREAS, in order to recover the alleged indebtedness that TCD claims to be due and owing
on the Project, TCD filed 2 lawsuit against M. VILA styled Traffic Control Devices, Inc. v. M. Vila &
Associates, Inc., Case No. 10-38181 CA 04, in the Circuit Court of the 11 Judicial Circuit in and for
Miami-Dade County, Florida (the “lawsuit”).

WHEREAS, TCD AND M. VILA have agreed to settle such disputes and resolve all matters
between them that were raised or could have been raised in the lawsuit and as part of that Agreement M.
VILA is obligated to provide a full and complete Release to the County for claims, losses or other issues
arising from the Project.

NOW, THEREFORE, in consideration of the mutual agreements and consideration set forth in
the separate Settlement and Mutual Release Agreement executed by TCD and M. VILA, M. VILA does

hereby agree as follows:
1. The recitals set forth above are true and correct and are hereby made a part of the RELEASE.

i3]

Exhibit B
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2. Upon execution of this RELEASE, M. VILA for itself, its attorneys, officers, directors,
assigns, sureties, heirs, executors or administrators, dogs hereby fully, fmallyi'-ande‘foreyéréfr'eléa"ses‘z.'a'ﬁ‘d
q;ggpgrges Miami-Dade County, its agents, representatives, officers, directors, sureties, assigns, and
attorneys, of and from all claims, demands, actions, causes of action, suits, damages, losses and
expenses, of any and every nature whatsoever, arising out of or in any way related to thc-Project,
together with any and atl claims, losses, expenses, or damages that were raised or could have been raised
in the lawsuit. ‘ "

3. This Release shall only apply to issues arising from the Project and shall in no way affect or
involve any other claims, lawsuits, controversies, or issues relating to any other projects or contracts
involving M. VILA and the County.

4 This RELEASE shall be effective as of the date first set forth above.

M. VILA & ASSOCIATES, INC.
By:

Printcd Name:

Title:

Date:

STATE OF FLORIDA
COUNTY OF

The foregoing instrument was acknowledged before me this day of , 2011 by
. who is (select one) personally known to me or has

produced as identification.

NOTARY PUBLIC

Printed Name of Notary Public



Exhibit C

General Information of Contract 662320

Project Limits: SW 24" St. from SW 87" Ave. to SW 75" Ave.

Project Description: The project consisted of widening the existing roadway from
four to six lanes including milling, resurfacing, construction of curb and gutter,
sidewalk, a bicycle pathway, installation of drainage facilities, pavement markings
and signs, traffic signalization, highway lighting, entrance feature, existing bridge
widening, and the construction of a new pedestrian bridge as well as landscape
planting.

Length of Job (Miles): 1.2 miles

Construction Contract Amount: $6,043,198.40

Contractor's Name: M. Vila & Associates, Inc.

Contract Time: 365 Calendar Days

Notice to Proceed Construction Date: May 12, 2003

Scheduled Completion Date: May 10, 2004

Time extensions to the contract were prepared by MDC totaling 355 days for rain
and hurricane delays, utility confiicts, unexpected field and soil conditions and
concrete shortage, which extended the original ending contract time to April 30,
2005. However M. Villa never executed the time extension. The County retained
$951,416.06 from payments due to the contractor to cover liquidated damages
assessed to M Vila, administrative costs to the Department, costs associated
with TCD's work and additional work needed to complete the project. Following
the disbursement in this item, the County would still retain $887,919.19 which is
sufficient to satisfy the County’s assessment of liquidated damages against M.
Vila and other damages suffered by the County as a result of M. Vila's default.
The roadway was open to traffic on November 9, 2005.

As part of the Agreement between MDC and TDC, M. Vila will provide to the
County a full and final release of the Miami-Dade County Public Works
Department Project No. 662320.



