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Miami-Dade County Ryan White Program Part A Grantee

Grievance Procedures and Process


ARTICLE  I

PREAMBLE

Miami-Dade County (hereinafter “County”) adopts the following Grievance Procedures to provide an orderly procedure for resolving disputes concerning deviations from an established, written priority setting or resource allocation process (e.g., failure to follow established conflict of interest procedures), and deviations from an established, written process for any subsequent changes to priorities or allocations and those attendant rules and regulations that may effect such deviations from established processes, priorities, or allocations.  These Grievance Procedures are hereby adopted by the County in accordance with the Ryan White HIV/AIDS Treatment Extension Act of 2009 (Public Law 111-87, October 30, 2009).  This legislation was first enacted in 1990 as the Ryan White CARE (Comprehensive AIDS Resources Emergency) Act; and has been amended and reauthorized four times (in 1996, 2000, 2006, and 2009).
It is the policy of the County that an equitable solution of any grievance should be secured at the most immediate administrative level.  These procedures should not be construed as limiting the right of any organization to discuss any concern with any member of the County.  Nothing in this procedure shall be interpreted to limit the County’s exclusive final authority over the management of the County’s contracting and award process and selection of contractors and their awards.

ARTICLE II

DEFINITIONS

1. Arbitration: The submission of a dispute to an impartial or independent individual or panel for a binding determination.  Arbitration is usually carried out in conformity with a set of rules.  The decision of an arbitrator generally has the force of law, although it generally does not set a precedent. 

2. Arbitrator: An individual or panel of individuals (usually three) selected to decide a dispute or grievance.  Arbitrators may be selected by the parties or by an individual or entity. 

3. Binding: A process in which parties agree to be bound by the decision of an arbitrator or other third party. 
4. Costs: Charges for administering a dispute settlement process. 
5. County:  Miami-Dade County.
6. Day: Refers to a calendar day or a business day, but excludes weekends and the County’s recognized holidays.  Either reference point can be used, as long as the Grievant and the person or group against which the grievance is brought understand the applicable time frame. 

7. Dispute Prevention: Techniques or approaches that are used by an organization to resolve disagreements at as early and informal a stage as possible to avoid or minimize the number of disputes that reach the grievance process. 

8. Elements of Due Process: An activity in which the following procedural safeguards are required: (a) Adequate notice to the affected individual or organization; (b) Right of the individual or organization to be represented by counsel; (c) Opportunity for the individual to refute the evidence presented by the County or the basis of the action taken by the County including the right to confront and cross-examine witnesses and to present any affirmative legal or equitable defense which the individual or organization may have; (d) A decision on the merits.
9. Facilitation: A voluntary process involving the use of techniques to improve the flow of information and develop trust between the parties to a dispute. Involves a third party (facilitator) who, as in mediation, uses a process to assist the parties in reaching an agreement that is acceptable to the parties. 

10. Facilitator: A third party who works with the parties to a dispute, providing direction to a process.  A facilitator may be independent or may be drawn from one of the parties, but must maintain impartiality on the topics under discussion. 

11. Grantee:  Miami-Dade County.

12. Grievance:  A complaint or dispute that has reached the stage where the affected party seeks a structured approach to its resolution.
13. Grievant: A person or entity seeking a structured resolution of a grievance; or any person or entity whose grievance is presented to the County in accordance with this procedure. 
14. Hearing Officer: shall mean a person selected in accordance with this policy to hear grievances and render a decision with respect thereto. 
15. Individual: An adult person (or persons), organization, agency, or governmental entity that is the direct object of the County’s action, ruling or policy.
16. Mediation: A voluntary process in which an impartial and usually independent third party assists parties to a dispute in reaching an acceptable resolution to the issues in the dispute.  Mediation may involve meetings held by the mediator with the parties together and separately.  The results of mediation can become binding on the parties if the parties agree to make it binding. 

17. Mediation/arbitration (med/arb): A mixed approach in which parties agree to mediate their differences and submit those issues that cannot be resolved through mediation to arbitration.  This technique helps to narrow the issues submitted to arbitration.  The parties may agree to use separate mediators and arbitrators for different stages of the process, or they may use the same third party. 

18. Mediator: A trained, impartial and usually independent third party selected by the parties to the dispute or by another entity to help the parties reach an agreement on a determined set of issues. 

19. Neutral: An independent third party, including a mediator or arbitrator, selected to resolve a dispute or grievance. 

20. Non-binding: Techniques in which the parties to a dispute attempt to reach an agreement.  The results must be agreed to by both parties; results are not imposed by the third party as they are in binding arbitration or in a judicial proceeding. 
21. Organization: An organized provider, consumer group, advocacy or service organization under incorporation with an adopted set of by-laws and elected officers. 
22. Party: One of the participants in the grievance process.  This includes the Grievant (or person or group) who brings the grievance action, and the person or group against which the grievance is brought.
23. Remedy: Relief or result sought by a Grievant in bringing a grievance.  It can include money damages or a process change.  For the purpose of these procedures, any remedies that result from this process will be prospective only. 
24. Standing: The eligibility of an individual or entity to bring a grievance.  In the case of locally drafted grievance procedures under the CARE Act reauthorization, standing refers to a directly affected individual or entity challenging a decision with respect to funding. 
25. Third Party: An independent or impartial person, including a facilitator, mediator, ombudsman or arbitrator, selected to resolve a dispute or grievance or assist the parties in resolving a dispute or grievance. 
26. With respect to funding:  The County’s contracting and award process and allocations or selection of contractors and their awards. 
ARTICLE III

THE GRIEVANCE PROCESS

A.
REQUESTS FOR GRIEVANCES AND NOTICE OF HEARING

1.
Requests for Grievance: A Grievant shall have ten (10) working days from the date of the alleged incident giving rise to the grievance to file a written grievance with the County.  The grievance shall set forth with particularity the dispute to be addressed by the County, Mediator, Hearing Officer, or Arbitrator.  All grievances which are timely filed are deemed sufficient if made in writing and delivered personally or sent by certified mail, return receipt requested, postage prepaid, to the County at the following address: (or to such other address to be determined by the County):
  
Miami-Dade County
c/o Office of Management and Budget-Grants Coordination
Ryan White Program
111 N.W. 1st Street, 19th Floor
Attn:  Theresa Fiaño, Program Director
Failure to timely file said grievance shall result in a refusal by the County, Mediator, Hearing Officer, or Arbitrator to consider the merits of the grievance.  A Grievant’s failure to timely file the grievance shall result in and be deemed a waiver of any and all rights afforded herein. 


2.
Determination of Ripeness and Jurisdiction:  All grievances shall be reviewed by the Office of Management and Budget-Grants Coordination, in consultation with the County Attorney’s Office, to determine the ripeness of the grievance and/or jurisdictional issues.  In the event it is determined that the grievance is not ripe or that there is a lack of jurisdiction, the Office of Management and Budget-Grants Coordination shall notify the Grievant in writing within ten (10) days of receipt of the grievance.  A copy of said notice shall be sent to the County Attorney.  

3.
Notice of Hearing:  At least ten (10) days prior to any procedure described below, the County shall deliver a notice of hearing to the parties by personal service or certified mail.  Such notice shall include the date, time and place at which the hearing is held.
4. Fees:  As a condition of initiating any grievance within the scope of this grievance process, the Grievant shall present to the Clerk of the Board a nonrefundable filing fee payable to the Clerk of the Board in accordance with the schedule provided below.  

	Contract Award Amount
	       Filing Fee

	 $25,000-$250,000
	   $500

	$250,001-$500,000
	$1,000

	 $500,001-$5 million
	$3,000

	Over $5 million
	$5,000


 

Filing fees, or any other monies received as payment of protest costs, shall be deposited in a special account administered by the Clerk of the Board and shall be used by the Clerk solely for the purpose of defraying the cost of the mediator, hearing examiner and/or arbitrator, and the Clerk’s costs of administering the County’s grievance program.  If, at any given time, there are insufficient funds available in said special account to pay said costs the requesting department shall be responsible for reimbursement of any shortage to the Clerk of the Board.  

B.
TYPES OF GRIEVANCES COVERED BY THE PROCEDURE AND WHO MAY BRING A GRIEVANCE

1. Types of County Grievances

The following County processes may be grieved:

a. Disputes concerning the County’s contracting and award process; and the County’s allocations or selection of contractors and their awards.
2. Who May Grieve

a. Solely providers eligible to receive Ryan White Program Part A and/or Minority AIDS Initiative (MAI) funding within the Miami-Dade County Eligible Metropolitan Area (EMA) and who have submitted a rejected proposal pursuant to the County’s Request for Proposal process may file a grievance with the County.

C. 
GRIEVANCE INITIATION AND PRELIMINARY DIRECT MEETING

[Maximum amount of time to complete grievance process once initiated:  thirty (30) working days]
Throughout the grievance process (including both non-binding and binding resolution), the following is considered to be public information: the specific process being grieved, the identity of the party submitting the grievance, and the resolution agreed upon.  However, any other information shared during the grievance process is considered confidential and shall not be shared with parties who are not involved in the process.  The procedures for Grievance are as follows:
(1) Step 1 –Submittal of Grievance

Individuals or entities wishing to grieve a County process must: (a) submit their Grievance in writing to OMB – GC noting how the County failed to follow the process as outlined in the RFP; (b) submit it in accordance with the provisions set forth in Article III ten (10) working days after the completion of the County process that is the subject of the grievance.

(2) Step 2 –Review for Allowance

The County will distribute a copy of the submitted Grievance to members of a Grievance Committee, which must include at least one (1) person living with HIV/AIDS, created under these procedures. 

The committee members must be:

(a) Familiar with the work of the County and the HIV/AIDS service delivery system; and

(b) Independent of the specific process that is the subject of the grievance; and
(c) Free of direct interest in the outcome of the process being grieved.

The Grievance Committee will determine whether the grievance is allowable as defined by section B(1) of these Procedures.

Within ten (10) working days from its submittal date, the Grievant must be notified in writing whether or not the grievance is allowable.

(3) Step 3 –Direct Meeting

Within ten (10) working days after Step 2 is completed, the Grievant will meet with the County’s representative most appropriate to address the concerns of the Grievant.  This meeting will take place at a location agreed to by all parties.  The purpose of the direct meeting is to address the concerns of the Grievant and, if possible, make mutually satisfactory adjustments to the grieved process for future implementation.  The Grievant shall bear his/her or its own expenses with respect to Paragraph C, Steps 1, 2 and 3 of the Procedures for Grievances.

D.
NON-BINDING MEDIATION

[Maximum amount of time to complete non-binding mediation:  twenty (20) days]
(1) Step 4 –Selection of Mediator

If resolution of the grievance is not achieved through Step 3, a mediator will be chosen.  Selection of this mediator must take place within ten (10) working days of the end of Step 3.

The mediator must be:

(a) 
Independent of the specific processes that is the subject of the

grievance;

(b) 
Free of direct interest in the outcome of the process being grieved; and

(c) 
Approved by both the Grievant and the County before

beginning his/her work.

In order to expedite the Grievance Process, the County will create and maintain a pool of at least five (5) persons willing to serve as mediators in this process.  These persons are not to be employees or agents of the County and may be from outside the geographic area of the EMA.

The Grievant and the County shall agree as to a date, place and time for meeting with the mediator.  The Grievant shall bear his/her or its own expenses.  The County shall bear expenses of any County members.  The expenses of the mediator shall be borne one-half by the County and one-half by the Grievant.  The Grievant’s half of the estimated costs of the mediator must be paid directly to the mediator before mediation begins.

The parties shall set the per diem rate of the mediator.  No County employee or agent shall receive such per diem service on his/her service.  Each party shall be responsible for producing his/her or its own witnesses and shall bear expenses for same.

(2) Step 5 –Mediation

Once the mediator is selected, mediation will take place within a period of ten (10) working days at a location agreed to by both parties.  During this time, the mediator is responsible for:

(a)
Investigating the grievance;

(b)
Mediating between the County and the Grievant; and

(c) Pursuing a solution that is mutually satisfactory to both parties.

E.
INFORMAL HEARING

(1)
Step 6 – Hearing

a. When the County notifies the individual of an action the County shall also include in that notice that any grievance hearing requests shall be in accordance with the expedited grievance procedure. 

b. The Grievant shall have seven (7) calendar days from the date of the notice in which to file a written request for an informal expedited non-binding arbitration hearing to the County.  The written request shall specify: (a) The reasons for the grievance; and (b) The action or relief sought. 

c. The Grievant shall NOT have the grievance informally discussed as outlined in Section C. 

d. Within ten (10) calendar days of receipt by the County of the Grievant's request for a hearing, the Executive Committee or its designee shall notify the individual of the selection of a Hearing Officer.  The individual has five (5) calendar days from the date of the notice to submit comments as to the selection of the Hearing Panel or Hearing Officer. 

e. Upon the Grievant’s compliance with subsection 3 of this section, a hearing shall be scheduled by the Hearing Officer promptly for a time and place reasonably convenient to both the Grievant and the County, not in excess of five (5) working days of the selection of the Hearing Officer.  A written notification specifying the time, place and the procedures governing the hearing shall be delivered to the Grievant and the appropriate County official. 

f. The hearing shall be held before a Hearing Officer. 

g. The Grievant shall be afforded a fair hearing, which shall include: (a) The opportunity to examine before the grievance hearing any County documents, including records and regulations, that are directly relevant to the hearing.  The Grievant shall be allowed to copy any such document at the Grievant's expense.  If the County does not make the document available for examination upon request by the Grievant, the County may not rely on such document at the grievance hearing; (b) The right to be represented by counsel or other person chosen as the Grievant's representative, and to have such person make statements on the Grievant's behalf; (c) The right to a public hearing; (d) The right to present evidence and arguments in support of the Grievant's complaint, to controvert evidence relied on by the County, and to confront and cross-examine all witnesses upon whose testimony or information the County or project management relies; and (e) A decision based solely and exclusively upon the facts presented at the hearing. 

h. The Hearing Officer may render a decision without proceeding with the hearing if the Hearing Officer determines that the issue has been previously decided in another proceeding. 

i. Except in the case of an expedited grievance procedure, if the Grievant or the County fails to appear at a scheduled hearing, the Hearing Officer may make a determination to postpone the hearing for not more than five (5) business days or may make a determination that the party has waived his right to a hearing.  The Hearing Officer shall notify both the Grievant and the County of the determination. 

j. At the hearing, the Grievant must first make a showing of an entitlement to the relief sought and thereafter the County must sustain the burden of justifying the County action or failure to act against which the complaint is directed. 

k. Conduct of the Hearing: The hearing shall be conducted informally by the Hearing Officer and oral or documentary evidence pertinent to the facts and issues raised by the complaint may be received without regard to admissibility under the rules of evidence applicable to judicial proceedings.  The Hearing Officer shall require the County, the Grievant, counsel and other participants or spectators to conduct themselves in an orderly fashion.  Failure to comply with the directions of the Hearing Officer to obtain order may result in exclusion from the proceedings or in a decision adverse to the interests of the disorderly party and granting or denial of the relief sought, as appropriate. 

(1) Any party or Hearing Officer may call, examine and cross-examine witnesses, and introduce documentary and other evidence into the record.  Upon offering an exhibit into evidence at a hearing, a party shall provide an original and four copies to the Hearing Officer, and simultaneously furnish copies to all parties.

(2) All relevant and material evidence, oral or written, may be received.  Hearsay evidence shall be accorded such weight as the circumstances warrant.  In its discretion, the Hearing Officer may exclude irrelevant, immaterial or unduly repetitious evidence.  A party is entitled to represent his or her case by oral and documentary evidence, to submit rebuttal evidence, and to conduct cross-examination.  Both parties may appear in person or through any duly authorized representative.

(3) The burden of persuasion, or duty of producing evidence to substantiate any allegation raised in the grievance, remains with the Grievant in all hearings before the Hearing Officer.

l.
The Hearing Officer shall open the hearing at the time and place specified in the notice of hearing, or soon thereafter as a Hearing Officer can be obtained.  After a reasonable time, if it is determined by the Grievance Committee that no Hearing Officer can be obtained, the hearing shall be continued until such time as a Hearing Officer or Hearing Panel can be obtained.  

m.
Either party may request a continuance.  A continuance may be granted solely at the discretion of the Hearing Officer.

n. The Grievant or the County may arrange, in advance and at the expense of the party making the arrangement, for a transcript of the hearing.  Any interested party may purchase a copy of such transcript. 

o. The County must provide reasonable accommodation for persons with disabilities to participate in the hearing.  Reasonable accommodation may include qualified sign language interpreters, readers, accessible locations, or attendants.  If the Grievant is visually impaired, any notice to the Grievant, which is required under this section, must be in an accessible format. 

p. The Hearing Officer shall prepare a written decision, together with the reasons therefore, within a reasonable time after the hearing, but not in excess of seven (7) business days for a standard hearing and not excess of three (3) business days in the case of an expedited grievance hearing.  A copy of the decision shall be sent to the Grievant and the County.  The County shall retain a copy of the decision in the Grievant's folder.  A copy of such decision, with all names and identifying references deleted, shall also be maintained on file by the County and made available for inspection by a prospective Grievant, his representative, or the Hearing Panel. 

q. The decision of the Hearing Officer shall be binding on the County which shall take all actions, or refrain from any actions, necessary to carry out the decision unless the County determines within a reasonable time, not to exceed thirty (30) calendar days, and promptly notifies the Grievant of its determination, that (a) The grievance does not concern County action or failure to act which adversely affect the Grievant's rights, duties, welfare or status; and (b) The decision of the Hearing Officer is contrary to applicable Federal, State or local law, regulations or requirements of the contract between the HRSA and the Miami-Dade County. 

r. A decision by the Hearing Officer, or Board of Commissioners in favor of the County or which denies the relief requested by the Grievant in whole or in part shall not constitute a waiver of, nor affect in any manner whatever, any rights the Grievant may have to a trial de novo or judicial review in any judicial proceedings, which may thereafter be brought in the matter. 

s. Expenses: The County shall bear the administrative costs of the hearing as described above, including location costs and any costs related to the Hearing Officer.  All other expenses, including the expense of counsel for the Grievant, personal transportation, and meals shall be borne by the Grievant.

F. 
BINDING ARBITRATION

[Maximum amount of time to complete binding arbitration once initiated:  twenty (20) working days]
If a mutually satisfactory resolution of the grievance is not achieved within the period allotted for mediation, the Grievant may seek to resolve the grievance through binding arbitration.

(1) Step 7 –Submittal of Request for Binding Arbitration

The Grievant must submit a completed Request for Binding Arbitration Form to the County within ten (10) working days of the conclusion of mediation.  Within five (5) working days of submittal of the Request for Binding Arbitration For, the County’s representative will (a) notify the County that a Request for Binding Arbitration Form has been submitted; (b) notify the County’s contractor for arbitration of the request; and (c) notify the Grievant in writing whether or not the grievance is eligible for binding arbitration.

(The request for Binding Arbitration will be considered eligible as long as steps 1 through 5 above have already been completed).

(2) Step 8 –Arbitration

Within five (5) working days from the date the Request for Binding Arbitration Form is submitted, the third-party arbitrator will forward to both the Grievant and the County’s representative previously established rules of arbitration, which will be followed through the remainder of the arbitration process.  The arbitration process will include steps which the arbitrator deems necessary to reach a decision, according to the arbitrator’s previously established rules, provided such rules are satisfactory to both parties.  The Grievant and the County shall agree as to a date, place and time for meeting with the arbitrator.  The Grievant shall bear his/her or its own expenses.  The County shall bear expenses of any County’s employees or agents.  The expenses of the arbitrator shall be borne one-half by the County and one-half by the Grievant.  The Grievant’ half of the estimated costs of the arbitrator must be paid directly to the arbitrator before arbitration begins.  The parties shall set the per diem rate of the arbitrator.  No County member shall receive such per diem service on his/her service.  Each party shall be responsible for producing his/her or its own witnesses and shall bear expenses for same.  The arbitrator must complete the arbitration process and provide a binding decision for future implementation within fifteen (15) working days of notification.

ARTICLE IV

SUNSHINE LAWS

All meetings concerning any grievance filed under these Procedures must comply with Florida’s Government in the Sunshine laws and Article XII of the Bylaws of the County.  Public notice of all meetings shall be given in accordance with State and local requirements.  Meetings shall be open to the public.  Written notice shall be given at least thirteen (13) calendar days in advance of any regularly scheduled County meeting date.

ARTICLE V

AMENDMENTS

Any amendments that need to be made to these procedures shall only be made after a 30-day public comment period is allowed and then only after the County has considered the comments received.
Acknowledgement of Receipt of Grievance Procedures:

IN WITNESS WHEREOF, the undersigned hereby acknowledges that he/she has received a copy of this procedure and has read or has had read to him/her the procedures outlined in this Grievance Procedure. 
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