Memorandum @

Date: August 21, 2012
To: Honorable Chairman Joe A. Martinez
and Members, Board of County Commissioners

From: Carlos A. Gimenez
Mayor -

Subject: Marlins Ballpark - SmallByéiness Enterprise Payments

At the Economic Development and Social Services Committee (EDSS) meeting of April 11, 2012, Small
Business Development (SBD), a division of the Department of Regulatory and Economic Resources
(RER) reported the status of underpayment complaints alleged by certified small businesses on the
Marlins Ballpark. The alleged underpayments were first reported to the Board of County Commissioners
(Board) in December 2011, at which time the Board requested a report and follow-up at the EDSS
Committee. The report was submitted to the Board on February 2, 2012 followed by a presentation at
the April 11, 2012 EDSS meeting. In order to address the unresolved payment issues, the committee
directed County staff as follows:
e Facilitate a meeting between the affected certified small businesses, primary trade contractors
and Hunt/Moss, with oversight of Commissioner Barreiro to resolve payment issues; prepare a
report with recommendations for resolutions;
e Examine recommendations submitted by the Community Small Business Enterprise (CSBE)
firms and determine how to improve future CSBE processes;
e Present a report to individual committee members listing contracts under the County's
jurisdiction as well as not under its jurisdiction.

On April 30, 2012, Commissioner Barreiro convened meetings with the affected small businesses and
the primary trade contractors to resolve payment issues. Also in attendance were Hunt/Moss J.V.,
Claude Delorme (Marlins Ballpark representative), the County Attorney and RER staff. Six of the nine
certified small businesses with unresolved payment issues attended the meeting along with their
respective primary trade contractors either in person or via conference call. Two of the nine certified
small businesses did not attend because either payment issues were resolved and paid or an agreement
had been reached to resolve payment issues. One of the nine certified small businesses did not attend
because the primary trade contractor declined the meeting request, preventing an opportunity to discuss
resolution. The attached spreadsheet (Attachment 1) outlines the disposition of the nine certified firms
with unresolved payment issues as of the last reporting.

The remaining payment issues are due to disputes between the primary trade contractors and
subcontractors relating to contract work, change orders, claims and/or terminations from contracts
(voluntary and otherwise). Because CSBE prompt payment provisions do not apply to disputed work, the
County has no jurisdiction as it relates to requiring payment to subcontractors under those conditions.
SBD is continuing to facilitate meetings with all parties to resolve issues. To date, SBD has assisted in
the resolution of the disputes between Nagelbush Holding and MARS Contracting; and Prosound and
Tropical Electric (Attachment 1).

To assist certified firms with future contracts, SBD has facilitated workshops to provide valuable
information regarding elements of subcontractor agreements, change orders and claims. Future
workshops will be scheduled prior to large contracts to help small businesses prepare for contracting
opportunities.




At the request of the Board, the CSBE Association's recommendations for improving County contracting
for small businesses on large contracts were reviewed by SBD, the Marlins Ballpark construction

manager, and the CSBE Advisory Board. Responses were compiled and recorded on the attached table
(Attachment 2).

Staff will continue to monitor the Marlins Ballpark project for responsible wages, small business and

community workforce goals and, to the extent possible, will assist primes and subcontractors in resolving
outstanding payment issues.

Please contact RER's Assistant Director, Mario Goderich, at 305-375-5852, or me directly should you
have any further concerns.

Attachments

c Jack Osterholf, Deputy Mayor/Director RER
Chris Mazzella, Inspector General
Lester Sola, Director, [SD
Mario Goderich, Assistant Director, Business Affairs, RER
Jose Galan, Division Director, 1SD
Veronica Clark, Assistant to Director, SBD/RER
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CSBE FIRMS RECOMMENDATIONS

Attachment #2

1. Develop a standard CSBE subcontractor contract and/or contract attachment
so that CSBEs will not be forced to give up all their legal rights and be able to
maintain their needed benefits as per the CSBE Ordinance and Implementing
Order. This will assist the CSBEs so they will not be forced to sign a Prime or
1% Tier Major Subcontractor’s rights ceding contract in order to work on the
project.

The contractual retationship between
prime and subcontractor is one in
which the County does not have
purview and does not direct contract
language. May expose the County to
potential liability.

SBD sponsors workshops facilitated
by attorneys on the elements of
subcontractor agreements, change
orders, claims, etc. to assist certified
firms with contracts.

2. Appoint a CSBE Advocate who will be the fiaison between Miami-Dade
County, Developer, Construction Manager, CSBEs, and Prime Contractors.
The CSBE Advocate will act as a conduit to ensure that the CSBE Ordinance
and IO are adhered to. This Advocate will be the voice of and contract for
CSBEs on any issues they may experience on Mega Projects.

Additional Comments

It is of utmost importance that the advocate not be able to be fired or disciplined
by the Prime or CM. The advocate needs to have independence such as that
the Inspector General has.

SBD currently enforces the CSBE
Crdinance and serves as liaison to
all affected parties; SBD’s advocacy
extends to the enforcement of the
CSBE participation as well as overall
contract  compliance currently
administered by SBD.

* The cost of an ouiside Advocate
may have an adverse effect on the
cost of the contract to contractors
and County

3. Ensure that CSBEs are not punished by Developer, Construction Manager,
and Prime Contractors/1® Tier Major Subcontractor when CSBEs are
advocating for and addressing what the law calls for under the CSBE Ordinance
and l/O.

The current Whistleblower legis!ation
applies to contractors.

Consider  addition of current
Whistlebiower legislation language
to CSBE Ordinance for application
and administration by SBD.

4. Appoint a CSBE Construction Committee which is responsible for issues
that CSBEs face on Mega Projects. This Committee shall include the CSBE
Advocate to represent the interest of the CSBEs that are on the Mega Projects.
The CSBE Construction Committee shall be formed for each Mega Project with
participating members to consist of SBD, the Developer's CSBE Coordinator, a
Miami-Dade County Representative (i.e. Jose Galan), CSBE Advocate, and a
Representative from the CSBE Advisory Board. The members of the CSBE
Construction Committee shall be committed to attend weekly meetings.

CSBE Association Inc rescinded this recommendation

CSBE Association Inc rescinded this
recommendation

5. Prime Contractor and 1% Tier Major Subconiractor must have a CSBE
representative from their organization who is responsible for reporting to SBD,
the CSBE Advocate, and the CSBE Construction Committee, and the Miami-
Dade County Representative. The Prime Contractor shall be required to hold
weekly group meetings with all CSBEs under contract with them on the Mega
Projects. These weekly meetings will be used to address any CSBEs issues
the CSBEs have. The CSBE Advocate and SBD will be included in attending
these weekly meetings.

Additional Comments

CSBE Association Inc recommends amending this request to having all
subcontractors being allowed to attend, participate and have a voice at the
regular weekly meeting.

E

* increase in construction costs may
result if primes and subs must hire a
CSBE representative; as such, this
may have adverse affects on County
contracts by adding to the cost of
construction.

Monthly meetings are recommended
hetween Prime/Sub/County staff to
discuss billing/contract issues as
needed.

6. SBD shall address any wage payment issues immediately, and not wait until
the end of the project to hit CSBEs with wage violations and back charge the

Responsible Wage requirements
are provided at pre-bid and pre-
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CSBE from the beginning of the project. Furthermore, SBD shall have a one-
on-one meeting with CSBEs on the Mega Projects to educate them on the
prevailing wages, the CSBE Ordinance and /O, in order to minimize the risk of
CSBEs might have from losses due to wage violations and non-payment. If a
CSBE has listed use of apprentices in histher Certified Payroll reports, this shall
be certified by SBD at the first such reporting, instead of waiting several months
while penaities mount. Perhaps a document attached to the Certified Payroll,
verifying the certification of the apprentice(s), could be used.

Additional Comments

CSBE Association Inc. believes that an easier and less onerous method would
be for any Certified Payroll that lists the apprentice category be required to have
an approved apprenticeship certificate attached for each employee listed as an
apprentice. SBD would then verify when first submitted, if the apprentice is
accepted or not.

construction meetings with one-on-
one training provided upon request.
Wage requirements are included in
congratulatory lefters of which
subcontractors are copied.
Language will be added to offer
option of submitting Apprenticeship
information for review at the
beginning of project. However,
applicable employees must remain
in an approved Apprenticeship
Program to remain eligible for
apprenticeship pay.

SBD addresses issues of non-
compliance when discovered. It is
a contractors responsibility to
comply with wage requirements.

7. Implement a policy that when a CSBE notifies the Developer, Construction
Manger, Prime Contractor, and SBD of non-payment and/or disputes, change
order issues, etc., that a meeting be held with two (2) calendar days to address
the concerns andfor problems so that the CSBEs may secure immediate relief
without fear of reprisal. A walk-through of areas where work is being performed
by the CSBEs is required within that 2 day period.

Explore legislation amending CSBE
Ordinance requiring a reasonable
period to meet and perform walk-
through for disputed work (5 to 10
days) with the assistance of SBD
staff.

Ensure current legislation (R-323-
06 and R-1386-09) is enforced
which addresses notification by
prime to  subcontractor  of
performance issues and disputed
billings.

8. Implement a policy to eliminate price and proceed change orders for CSBEs.
All change orders must be approved |n a written form prior to CSBESs rendering
the service. if the Prime Contractor/1* Tier Major Subcontractor issues a verbal
change order, the CSBE shall refuse in writing. The Prime Contractorf 1% Tier
Major Subcontractor will not be allowed to threaten or terminate the CSBE's
contract due to the CSBE not accepting a verbal change order request.

Prohibition of price and proceed
change orders can be considered,
however, these change orders are
a common component to
construction projects; Prohibition
may have adverse affects on
County contracts by adding to the
time and cost of construction.

9. CSBEs shall have the right to and be provided any and all contracts to which
they are tied. If the prime contract is between Miami-Dade County and a
developer, such as the Marlins, then the CSBE shall be provided, at no cost, the
contract, as well as those between the Project Prime General Contractorsl 1°t
Tier Subcontractor, between the 1% Tier Subcontractor and the 2™ Tier
Subcontractor and so on down the line until it gets to the CSBE.

Additional Comments

CSBEs should not have to bear the financial burden to receive documents that
are tied to their contract and therefore, part of their contract. Before being
required to sign anything in order to have the job, it should be mandatory that
the CSBE be provided any and ail contract documents and requirements, in
writing.

Documents in the possession of
Miami-Dade County are provided
as a public records request at a
nominal cost to the requester;

The County has rights to contracts
between the County and the
Prime/Developer and subcontract
agreements beiween prime and
subcontractor when subcontractor
is fulfilling small business measures
to ensure scope of work and vaiue
complies with measure requirement
and CSBE Ordinance; otherwise
County cannot obligate Prime to
produce contracts.
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