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What is a Short Sale?

» Borrowing a security from a broker and
selling it, with the understanding that it
must later be bought back (hopefully at a
lower price) and returned to the broker.

* “The sale of a real estate property for a
price that is less than the total amount
necessary to fully satisfy the actual
present encumbrance (mortgage)
indebtedness on the real estate property.”




Many Conditions to Short Sales

* There is no such thing as a Seller “being
entitled” to a short sale.

» Repayment of deficiency — with terms

» Fixed reduced payment for complete release of
mortgage and debt

* No payment complete release of mortgage and
debt (forgiveness of debt)

Encumbrances Can Include:

* Mortgages, money judgments, IRS liens
and other similar financial obligations that
are only partially paid in return for a
release of lien upon the real estate.




Lender Participation
In the Short Sale Transaction

» A short sale requires not only a buyer and
a seller, but ALL of the lien holder(s)
accepting the terms of the transaction.

» The approval of the transaction should be
a mutual agreement between seller and its
lender(s).

* ITISNOT AN AGREEMENT BETWEEN
THE AND THE LENDER!

FAR Short Sale Documents

* RPZARETSKY.ACTIVERAIN.COM — My Blogs (Articles
on Short Sales and Loan Modifications)

» The Florida Association of Realtors
Documents (October 2007 and July 2008)
consist of the Short Sale Addenda to the
Exclusive Listing Agreement and Contract
for Purchase and Sale.




Listing Agreement Short Sale
Addendum — 1 (f) right to disclose
mortgage information to buyers

=y

. Seller authorzes Broker and its agent (whether serving as transaction broker or single agent) to: (a) market the Property
as a short sale or pre-foreclosure property in the MLS, in accordance with the BMLS rules and regulations or other
marketing medium; and (b) continue to market the Property for sale according to the MLS rules and regulaticns unti
Seller's lenderis) and/or lien holdens) (collectively the "Lender”) approves the short sale; and (g) disclose or provide any
requested informaticn or documentation to the Lender for the purpose of obtaining approval from the Lender in
connection with the sale of the listed property; and (d) contact the Lender's loss mitigation or similar depariment to obtain
loan andior lien status, aceount and payof -related information; and (2) provide comparables, broker prce opinicns
{information regarding comparable properties, general condition of the community and the condition of the Property in
relation fo the other properiies in the community), MLS and other data documenting the current value of the Property; an
{fi provide any and all mortgage and/or ather lien azcount and payof information to prospective buyers and/or their agen
or brokers; and (g} coordinate visual nspection of the Property by authorized representative(s) of the Lender.

Listing Agreement Short Sale
Addendum -5 (b) requirement to
pay deficiency

5. Seller acknowledges that: (a) Seller will not receive any net sales proceeds at closing and may be required by the lender ig
deposit own funds info escrow; and (b} sale of the Property is possble if the Lender agrees to take less than what was
owed as a payoff and that the Lender may reguire the Seller to pay the diference of what was owed as a deficiency
judgment; and (g} if Lender refuses to honor the approved discount(s) and closing is not possible, the Property could go fo
foreclosure; and (d) if the short sale is successful and thers i no deficiency judgment, the discount received may become
3 taxable event to the Seller. Seller may alsa be taxed on gain in the value of the property from the date of Seller's purchas
to the date of the sale. Saller is advised that other opticns, including but not limied to modification of the axisting loan/lisn
refinancing, bankruptey, foreclosure or deed in leu of farsclosure may be more approprizte than a shor sale. Seller is
advised to consult with the appropriate legal, tax and financial professionals.




Contract Short Sale Addendum —
Lender sets terms for Seller obligation — no
negotiation with Lender

1. Approval of the Lender: This Contract is confingent upon: (a)the Seller's lender(s) andfor other fien holder(s) (colectively
the "Lender") approval of the purchase price, terms of the Confract and the HUD-1 ssttlement statemeant (b)the Lender's
agreement to accept a payof which is less than the balance due on the koan or other indebtednass and (c)the Lender's
release and satisfaction of the mortgageis) and/or other lienis) upen receipt of discounted payof. IF Seller does not deliver
written notice to Buyer that Lender has approved the purchase price and confract terms within days from Effective
Date ("Approval Deadling”) (45 days if left blank), ither party may within five (5) days thereafter cancel the Contract by
delivering written notice to the other.

FAR Short Sale Document
Practical Problems:

* No option for the seller to negotiate with the lien
holders — or to reject a lien holder demand for
payment of the loan in full under terms set by the
lender.

* Notwithstanding the inability of the seller to
perform under the lender demand, the seller is
obligated to sell to the buyer and is obligated to
pay the Realtor commissions if a qualified buyer
Is introduced to the seller and the lender(s)
approve the contract between the seller and the
buyer.




FAR Short Sale
Document Solutions:

» Leave open in any “fix” language the
ability for the seller to negotiate the terms
of any repayment of all or a portion of the
deficiency.

o If the seller and lender cannot come to an
agreement — the seller should not be
obligated to continue the sale.

Preliminary HUD-1 and Other
Submission Documents

» Each lender has its own requirements for
analyzing whether to accept a short sale
or modification, but general parameters
include:




Preliminary HUD-1 and Other
Submission Documents

If it is a sale: Preliminary HUD-1 —
although this is “Preliminary” it should
NOT be submitted without all known
payments, including prorated real estate
taxes and assessments, condo or HOA
unpaid fees, closing costs and broker
commissions, city liens, judgments and
junior lienors IN FULL.

Preliminary HUD-1 and Other
Submission Documents

If it is a sale: Fully executed contract
including Short Sale Addendum,
Exclusive Listing Agreement from the
Realtor with Short Sale Addendum, and
any addenda, and financial qualification
letter or loan commitment for the buyer.




Preliminary HUD-1 and Other

Submission Documents — Short

Financial Statement for the seller along
with last two months’ credit card bills,
W2'’s and other regular expenses and
bank account statements, and last year’s
1040.

Don’t take a position without supporting
documentation to back it up!

Preliminary HUD-1 and Other
Submission Documents

Hardship letter from the seller explaining why
the sale must occur as a short sale (loss of job
and income, health, divorce, death, severely
adjusted interest rate, etc).

Ability to show that the actual income of the
borrower is sufficient to service a modified
amount of loan, which must be at least 100%
of the market value of the home.




SHORT SALE APPROVAL LETTERS

* Lender approval documents usually include
some sort of estoppel letter and can include a
modification of the existing promissory note, or a
new promissory note, or even a consent to
judgment

* Whatever the letter is — insist it be clear

» Be sure the Seller gets a copy of the lender’s
letter and signs an acknowledgment they got the
letter — AVOID problems at the closing table

=
In response bo your for & salo of the ab Tor less than the tow ‘of the propary, America’s
Savuunngwyherebrwwdumnmbam the seller(s), the buyer(s),
nd will relzase its licn, contingeat upan the following terms:
1. With a purchase price of $200,000.00 In which the required minimum net proceeds for ASC loen mumbe SIS,
should be no less than $162,404.51. mmmmuﬁcmdnumm

2. Any extension of the closing dato requires the written approvel of America's Servicing Company.

3. Acopyofthe HUDI § ement b ficked to America’s Servicing Company. This fax
Mhmmwsﬂlnmmhﬂdwwmm Do not close without an
approved AUD from ASC.

4, INNO EVENT SHALL THE BORROWER RECEIVE ANY FUNDS FROM THE SALE OF THIS PROPERTY.
Any sirphos funds above the agreed upon Shor Sale purchass price o the tme of closing is the mxclusive property of
Ameriea's Servicing Company and shall be made paysble to America's Servicing Compery.  The mortgagor(s) also
waive their rights 1o say escrowed finds o rofunds from prepsid expensss.

5. The Following items are in agreement to be paid of closing:*

+ 2 lien-if applicable to receive §5,000.00

+  Commission paid to be 0o mare than $8,000.00

«  Closing costs paid to be §37,5954%

+  Any outstanding settlement costs to be pald by SELLER(S) BUYER(S) OR AGENT(S)

Upen satisfaction of all terms of this spprovel, the mortgage will be and o relesss will be forwarded for recarding.
If s foreclosurs action wes commenced mmwnpem rhnupm:sdm of all terme of this spproval, the pending forsclosare

ASC
11200 W. Parkland Avenus
Millwaukes, W1 535224

MAC # X9400-02M
Afta: ASC Liguidations

mhwmwrwmmlmuhwwM:mhfmnmﬂmifwlmkw:lwd:hmmwhdmh.ummm
servioer, we will b collecs a debi and any i on obtained will be used for that purposs. However, if you have
mabmmpu—ydachmm\heInuvusmmmhﬂwbnhnpkyemascmllmkrmusnyﬂawm!hc
propeny and is mot attempling any a2t 1o collect the dit d debt from you

PLEASE NOTE: Should you reg ion an the clasing, pi il your requestto




Re:  Shost Sale Ssttlement and Agreement on: HELOC
Account No. VNS
Accourt Bulance: S SN
Property Address QY
In responge to your request, please be advised thar Bank of America has agresd m the following shor payoff, The
Bank of Ameriea has agreed to accept the amount of no less than $3,200.00 from the procesds of sals, on tha subject
property.

5 — -
Upon receipt of the funds the bank will releasa the lien, Tha deficiency balancs will be reporied to the credit bureaus
25 "Charge Off" collectable balance, Lisbilitles for the deficlency balance to be determine. s .

This offer is contingent upon the following conditions being met.

1. mmmm“mmpm
2 Withnoproceds i e sl QD

3. Borrower(s) is aware that the liability for the deficlency balance ista b i
4. This offer Is Null and Void after December 15, 2008

5. Liea Releate 1o be prepared by the closing: Aromay, Tite or Bscrow Company; forwarding the document
together with the settlement check to Bank of America, NA for notaring and recording.

Please remit certified funds or Wire to:

[Bant of America Wire Instructions

ABA: 028009533 G/LA: 194200-0008880 Bank of Americs, NA

Ann: Cheryl Orr. RMS Pt Processing, Attention: Mighoe! Robles
Mail Code -CA 7 701 03 89
275 8. Valencia Avenue
Brea, CA. 92623

The Bank muy be required by law ta report this settlement to one or more taxing suthoritles, The Bank makes no

ions about any tax. y this getrl may have or any requirements, which may be imposed, on
the Bank. You shoold consult independent tax counsel of your own choosing if you desire edvice about any mx
consequences, which may result from this settlement,

Tagree to the terms stated in the sbove leder ngreement.

I

Dear Borrower:

This letter will serve as Countrywide’s demand for payment and advises you that Countrywide Home
Loans and its Investors andfor Insurers have agreed to accept a short payoff involving the above-
referenced property (the Short Sale transaction). This demand should be used by the closing agent as
our formal demand statement. Mo additional stalement will be issued. This approval is exclusive to the
offer by the buyer referenced in this letter. The conditions of the approval are as foliows:

1. Closing must take place no later than December 24, 2008, or this approval is VOID.
2. The approved buyer(s) isfs:e“ and the sales price for the property is
$260,000.00.
3. Another buyer cannot be substituted without Countrywide's pricr written approval in connection with
this short sale.
4. Proceeds to Countrywide to be no less than $230,733.51.
5. Total closing costs, including realtor's ission, not to exceed $29,266.49. This figure includes
$1,000.00 for second lien & $3,000,00 for third lien.
6. Termite reports and repair not to exceed $0.00.
7. Realtors commission not to exceed $13,000.00.
8, The property is being scld in “*AS 18" condition, No repairs will be paid for out of the proceeds, unless
specifically stated otherwi )
9. The Seller(s) is eller to contribute $0.00 to assist in the closing of this transaction
This confribution will be in the form of.
PROMISSORY NOTE $ 0,000.00
CASH $ 0.00

If a promissory note is required, it must be signed and returned to Countrywide prior to the close of
eserow. It is the responsibility of the closing agent to ensure that the promissary nale is signed and
returned to Countrywide.

If @ promissory note has already been signed and agreed to between the selier, Investor and the
Morigage Insurance Campany, a signed, certified copy must be provided to Countrywide prior to the
close of the short sale transaction, It is the responsibility of the closing agent to ensure that Countrywide
receives the copy.

= Sales proceeds will be returned if the note has not been received. This will resultin a delay of
the 1 tion and/or | ibl\ lation of this short sale transaction. ™"
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10. The sellers will not receive any proceeds from this short sale transaction. If there are any remaining
escrow funds or refunds they will not be retumed to the seller, they will be sent to Countrywide to
offset the loss. i

1. gé?grcpw must be frae and clear of liens and encumbrances other than the first morigage and

s.

12. Countrywide does not charge statement, demand, recording and reconveyance fees on short payoff
transactions. Do not include them In your settlement statement, Countrywide prepares and records
their own reconveyances,

13. Countrywide or its investors will not pursue a deficlency judgment if the shortsale closes on
the referenced loan. However, if a new Note is taken out for the remalning balance owed on
the loan, we reserve the right to collect on this new Note pursuant to its terms. If the shortsale
does not close, then the referenced loan secured by the Note and Security Instrument shall
remain in full force and effect and we will pursue all remedies under the Note and Security

Instrument.

14. Other: All funds must be wired. Any other form of payment of funds will be returned.

15. Other: Should the ing be delayed, and the | torll er agree to an extension of the
original closing date, the Seller(s) will be responsible for non- dable per diem through the

new date(s) of closing, extension fees and fi I sale posty fees, The Seller(s)
will be responsible for any additional costs or fees over the aforementioned approved
amounts $13,000.00 (5.0%).

18. If the property was acquired by any means of fraud, [lender's name] reserves the right to pursue any
and all actions available to It to offset its losses. If It is determined that Seller(s) andlor Buyer(s)
participated in any way to the fraud, this short sale will be void, and the Nete and Security Instrument
will ramain in full force and effect.

17. If the S=ller(s) is entitled to recelve any proceeds based on a claim for damage to the subject property
under any policy of insurance, including homeowner's, lender-placed, casualty, fire, flood, eic., or if
Seller(s) Is entitled to recelve other miscellaneous proceeds, as that term ie defined in the Security
Instrument (which could include CDBG grant funds), such proceeds must be disclosed before we will
consider the request for short sale. If we receive a check for insurance or miscellaneous proceeds
that were not previously disclosed, Countrywide will have the right to keep those procesds and apply
them to Countrywide's loss after the short sale. We similarly will have the right to claim those
proceeds to offset our losses If they were not previously disclosed and they were sent directly to the

Seller(s).

skttt IMPORTANT INSTRUCTIQNS *##vmmmimmawssmn .
The closing agent must fax a copy of the final estimated Settlement Statement p::'rh to Closing
bl Snd Linibes 3 Fn 1 o plnal

dbbrat flnal

LENDER COUNTER-OFFER

* Lenders rarely make price counter-offers.

« Counter-offers are not commitments to
approve the short sale under the counter-
offer terms. The lender can still say no.
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HOME LOANS

MNovember 14, 2008

Aftention: Aurora Lovelady

RE: WAMU Loan Number:
PROPERTY ADDRESS5: SEEEGEN Rood

West Palm Beach FL 33405

Decr David Marshall ,

Please communlcate the following COUNTER OFFER for the above stated property in regards to the
closing costs and purchase prize:

1) Purchase Price:  $235,000,00

The following conting MUST be i in the contract:
a) “Offer is contingent upon investor and/or Lender's approval of compromise sale

ogreement.
b) Property is sold "AS TS

2) Clasing costs which we will consider paying:
Property Taxes until the clesing date
Owner's Title Policy
County decumentary transfer fax
Escrow fee
Drawing Deed
Commission

Homeowner's Assoziation Dues
Utility Bills
Corweyance fee

4) The following costs which we must have a complete breakdown of in order to review (or
explanation of what the cost isy

Buyer's Closing Costs

This letter does not constitute opproval or denial of the compromise sale. If these terms are
acceptable, please FAX verification. I will also need o new seller's settlement statement JHUD-1
reflecting the changes I have mode. The settlement worksheet must be ACCURATE. Please Indicate
when the closing con take place if we decide to approve the file ot the next Management Committee
Meeting, If the file is approved, the closing analyst will fax the opproval letter to the closing attorney
or Title Compary within 48 hours, If you have any questions regarding this matter, please cantact me ot
(866) 2B8-7383 Ext. WM. Please scan and email the updated sales contract and HUD-1 for review.

Sincerely, )
2eemey IDUTS

(B66) D26-4008 Ext. -
i war.net
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Wasting Time on Short Sales

* |S THE OFFER LEGITIMATE? IS THE CONTRACT
REAL?

— Did Buyer make a legitimate deposit?

— Is the Effective date before or after lender approval?
— Subject to financing, is buyer really approved?

— Is Buyer making multiple property offers?

— Does Buyer know what to expect? Buyer educated on short sale
process and time-line?

— Is there sufficient time for approval by the lender?
— Deposit at Risk — unilateral pull out by Buyer?

Wasting Time on Short Sales Il

* Is your Buyer wanting the Seller to:
— Use a Trust Agreement?
— Use a Power of Attorney?
— Use an Option Contract?

* These are all RED FLAGS to an investor buyer

* Is your Buyer intending to use a flipped buyer’s
funds to close on the property?

13



1099 and Short Sale Ordinary
Income

» Whether or not a lender reports forgiven or

canceled debt is the trigger for the
obligation of the taxpayer to include that
forgiven debt on his or her income tax
return in the year the debt was forgiven.

» Forgiven debt applies to short sales,
foreclosure, deed in lieu, and modification!

FIRPTA and the Short Sale

FIRPTA requires that the “buyer”
(inclusive) withhold 10% of the
“amount realized” from property
sale.

» “Foreign Seller” - Non-US citizen /
non-US income tax resident

14



FIRPTA and the Short Sale

e Remember, the seller is
not the lender - it Is the
owner of the real estate.

Richard P. Zaretsky PA
1655 Palm Beach Lakes Blvd. Suite 900
West Palm Beach, Florida 33401

Telephone 561 689 6660

Short Sale and Modification Seminar
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