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What is a Short Sale?
• Borrowing a security from a broker and 

selling it, with the understanding that it 
must later be bought back (hopefully at a 
lower price) and returned to the broker.

• “The sale of a real estate property for a 
price that is less than the total amount 
necessary to fully satisfy the actual 
present encumbrance (mortgage) 
indebtedness on the real estate property.”
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Many Conditions to Short Sales
• There is no such thing as a Seller “being 

entitled” to a short sale.

• Repayment of deficiency – with terms

• Fixed reduced payment for complete release of 
mortgage and debt

• No payment complete release of mortgage and 
debt (forgiveness of debt)

Encumbrances Can Include: 

• Mortgages, money judgments, IRS liens 
and other similar financial obligations that 
are only partially paid in return for a 
release of lien upon the real estate.
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Lender Participation 
in the Short Sale Transaction

• A short sale requires not only a buyer and 
a seller, but ALL of the lien holder(s) 
accepting the terms of the transaction.

• The approval of the transaction should be 
a mutual agreement between seller and its 
lender(s).  

• IT IS NOT AN AGREEMENT BETWEEN 
THE BUYER AND THE LENDER!

FAR Short Sale Documents

• RPZARETSKY.ACTIVERAIN.COM – My Blogs (Articles 
on Short Sales and Loan Modifications)

• The Florida Association of Realtors 
Documents (October 2007 and July 2008) 
consist of the Short Sale Addenda to the 
Exclusive Listing Agreement and Contract 
for Purchase and Sale.
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Listing Agreement Short Sale 
Addendum – 1 (f) right to disclose 
mortgage information to buyers

Listing Agreement Short Sale 
Addendum – 5 (b) requirement to 

pay deficiency
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Contract Short Sale Addendum –
Lender sets terms for Seller obligation – no 

negotiation with Lender

FAR Short Sale Document 
Practical Problems:

• No option for the seller to negotiate with the lien 
holders – or to reject a lien holder demand for 
payment of the loan in full under terms set by the 
lender.

• Notwithstanding the inability of the seller to 
perform under the lender demand, the seller is 
obligated to sell to the buyer and is obligated to 
pay the Realtor commissions if a qualified buyer 
is introduced to the seller and the lender(s) 
approve the contract between the seller and the 
buyer. 
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FAR Short Sale 
Document Solutions:

• Leave open in any “fix” language the 
ability for the seller to negotiate the terms 
of any repayment of all or a portion of the 
deficiency. 

• If the seller and lender cannot come to an 
agreement – the seller should not be 
obligated to continue the sale.

Preliminary HUD-1 and Other 
Submission Documents

• Each lender has its own requirements for 
analyzing whether to accept a short sale 
or modification, but general parameters 
include:
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• If it is a sale: Preliminary HUD-1 –
although this is “Preliminary” it should 
NOT be submitted without all known 
payments, including prorated real estate 
taxes and assessments, condo or HOA 
unpaid fees, closing costs and broker 
commissions, city liens, judgments and 
junior lienors IN FULL.

Preliminary HUD-1 and Other 
Submission Documents

• If it is a sale: Fully executed contract 
including Short Sale Addendum, 
Exclusive Listing Agreement from the 
Realtor with Short Sale Addendum, and 
any addenda, and financial qualification 
letter or loan commitment for the buyer.

Preliminary HUD-1 and Other 
Submission Documents
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• Financial Statement for the seller along 
with last two months’ credit card bills, 
W2’s and other regular expenses and 
bank account statements, and last year’s 
1040.

• Don’t take a position without supporting 
documentation to back it up!

Preliminary HUD-1 and Other 
Submission Documents – Short 

Sale or Modification

• Hardship letter from the seller explaining why 
the sale must occur as a short sale (loss of job 
and income, health, divorce, death, severely 
adjusted interest rate, etc).

• Ability to show that the actual income of the 
borrower is sufficient to service a modified 
amount of loan, which must be at least 100% 
of the market value of the home.

Preliminary HUD-1 and Other 
Submission Documents
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SHORT SALE APPROVAL LETTERS

• Lender approval documents usually include 
some sort of estoppel letter and can include a 
modification of the existing promissory note, or a 
new promissory note, or even a consent to 
judgment

• Whatever the letter is – insist it be clear

• Be sure the Seller gets a copy of the lender’s 
letter and signs an acknowledgment they got the 
letter – AVOID problems at the closing table



10



11

LENDER COUNTER-OFFER

• Lenders rarely make price counter-offers.

• Counter-offers are not commitments to 
approve the short sale under the counter-
offer terms.  The lender can still say no.
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Wasting Time on Short Sales
• It takes an average of 3.8 buyer contracts before a 

property will actually close – why?

• IS THE OFFER LEGITIMATE? IS THE CONTRACT 
REAL?

– Did Buyer make a legitimate deposit?
– Is the Effective date before or after lender approval?
– Subject to financing, is buyer really approved?
– Is Buyer making multiple property offers?
– Does Buyer know what to expect? Buyer educated on short sale 

process and time-line?
– Is there sufficient time for approval by the lender?
– Deposit at Risk – unilateral pull out by Buyer?

Wasting Time on Short Sales II

• Is your Buyer wanting the Seller to:
– Use a Trust Agreement?
– Use a Power of Attorney?
– Use an Option Contract?

• These are all RED FLAGS to an investor buyer

• Is your Buyer intending to use a flipped buyer’s 
funds to close on the property?
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1099 and Short Sale Ordinary 
Income

• Whether or not a lender reports forgiven or 
canceled debt is NOT the trigger for the 
obligation of the taxpayer to include that 
forgiven debt on his or her income tax 
return in the year the debt was forgiven. 

• Forgiven debt applies to short sales, 
foreclosure, deed in lieu, and modification!

FIRPTA and the Short Sale

FIRPTA requires that the “buyer”
(inclusive) withhold 10% of the 
“amount realized” from property 
sale. 

• “Foreign Seller” - Non-US citizen / 
non-US income tax resident 
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• Remember, the seller is 
not the lender - it is the 
owner of the real estate. 

FIRPTA and the Short Sale
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