BCC Meeting: April 10, 2018
Research Notes

Item No. 7C
File No. 181056 (180925) Researcher: MF Reviewer: TD

ORDINANCE RELATING TO THEFT OF PLANTS AND FRUITS AND TRESPASS; AMENDING SECTION 21-118 OF
THE CODE OF MIAMI-DADE COUNTY, FLORIDA; PROVIDING THAT VIOLATIONS OF SECTION 21-118 ARE
SUBJECT TO CIVIL ENFORCEMENT PROCEEDINGS UNDER SECTION 8CC, RATHER THAN GENERAL
PENALTIES; REMOVING INTENT TO INJURE OR DEFRAUD AS AN ELEMENT FOR VIOLATIONS OF SECTION 21-
118; CONSOLIDATING CURRENT SEPARATE TRESPASS VIOLATIONS UNDER 21-118(B) AND (C) INTO SINGLE
OFFENSE; AMENDING SECTION 8CC; PROVIDING FOR ENFORCEMENT AND PENALTIES; PROVIDING
SEVERABILITY, INCLUSION IN THE CODE, AND AN EFFECTIVE DATE [SEE ORIGINAL ITEMS UNDER FILE NOS.
180542, 180925; SEE IEM NO. 11A9]

ISSUE/REQUESTED ACTION

Whether the Board should amend Section 21-118 of the Code of Miami-Dade County to provide that violations of Section 21-
118 are subject to civil enforcement proceedings under Chapter 8CC of the Code of Miami-Dade County, rather than general
penalties; to remove intent to injure or defraud as an element for violations of Section 21-118; and to consolidate current separate
trespass violations under Section 21-118 (b) and (c) into a single offense.

APPLICABLE LEGISLATION/POLICY

Miami-Dade County Code, Section 21-118, provides that (a) “It is unlawful for any person, with the intent to injure or defraud,
to take, carry away, or damage any plants, fruits, plant products, or nursery stock contained within any nursery or private or
public property without the consent of the owner of the property or his agent. (b) It is unlawful for any person to enter upon the
premises of any nursery or upon private or public property with the intent to injure, damage, take or carry away any plant, fruit,
plant product or nursery stock, without the written or oral consent of the owner of the property or his agent.”.
http://miamidade.fl.elaws.us/code/coor_ptiii_ch21_artix_sec21-118

Miami-Dade County Code, Section 1-5, states that “Unless otherwise specifically provided herein, any person violating any of
the provisions of this Code shall be punished by a fine not to exceed five hundred dollars or by imprisonment in the County jail
for a period not to exceed sixty days, or by both such fine and imprisonment, in the discretion of the court having jurisdiction
over the cause. Any person who violates or fails to comply with this Code shall also be subject to fines in accordance with
Chapter 8CC of the Code of Miami-Dade County.

https://library. municode.com/fl/miami_-_dade_county/codes/code_of_ordinances?nodeld=PTIIICOOR_CH1GEPR_S1-
SGEPECOCILICRLIPE

Miami-Dade County Code, Section 8CC-10, governs the schedule of civil penalties.
http://miamidade.fl.claws.us/code/coor ptiii_ch8cc_sec8cc-10

Miami-Dade County Code, Section 8CC-5.1, governs the Miami-Dade County Diversion Program.
http://miamidade.fl.claws.us/code/coor_ptiii_ch8cc_sec8cc-5.1

Florida Statutes, Section 812.014, provides that (1) A person commits theft if he or she knowingly obtains or uses, or endeavors
to obtain or to use, the property of another with intent to, either temporarily or permanently:

(a) Deprive the other person of a right to the property or a benefit from the property.

(b) (b) Appropriate the property to his or her own use or to the use of any person not entitled to the use of the property.
https://www.flsenate.gov/laws/statutes/2011/812.014
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PROCEDURAL HISTORY
Prime Sponsor: Daniella Levine Cava, District 8

The proposed ordinance was considered at the Public Safety and Health Committee meeting, held on April 18, 2018.

Assistant County Attorney Michael Valdes read a proposed amendment into the record: At the end of the new Sub-Section C,
on handwritten 6, the following language would be added to ensure that Code citations will not be an option for felony conduct,
“...Any person who violates a provision of this section shall be subject to penalties, civil liability, Attorney’s fees, and
enforcement proceedings as set forth in Chapter SCC of the Code, and shall be subject to any other enforcement proceedings as
may be allowed by law, provided that the conduct underlying such violation does not meet the elements of a felony offense under
Section 821.014 Florida Statutes, which may be amended from time to time.”

Commissioner Levine Cava requested to receive clarification on the proposed amendment, and Assistant County Attorney
Valdes explained that the proposed amendment was intended to ensure that violations and charges under Section 21.118 of the
Code could not be assessed if the conduct met the elements of a felony.

Commissioner Diaz thanked the Assistant County Attorney for providing this clarification, because he shared Commissioner
Levine Cava’s concern. He inquired if the offending individual would be subject to arrest if this was his second offense.

Assistant County Attorney Valdes advised that there were potentially four ways in which such conduct could amount to a felony
for theft:

Theft of anything, including agricultural products, for an amount exceeding $300;

Theft of citrus fruit, consisting of 2000 or more pieces, regardless of its value;

Theft of anything, over $100, from someone’s dwelling or from the unenclosed curtilage of a dwelling; and

Two prior misdemeanor theft convictions of any type, if the individual steals anything of any value.

The proposed ordinance was forwarded to the BCC with a favorable recommendation, with Committee amendments.

FISCAL IMPACT

According to the Fiscal Impact Statement, the implementation of this ordinance will not have a negative fiscal impact for Miami-
Dade County as it will not result in additional staffing needs or future operational costs. Any enforcement relating to the
implementation of the proposed ordinance would be absorbed as part of on-going monitoring. Although additional revenues
from the imposed civil penalties may be generated, the impact is difficult to determine at this time.

ANALYSIS

On March 7, 2018, the Miami-Dade Agricultural Practices Advisory Board voted unanimously in support of changes to Section
21-118 of the Florida Statutes that would provide law enforcement officers greater flexibility to respond to circumstances of
minor fruit and vegetable theft. Consequently, the proposed ordinance secks the Board’s approval to amend Section 21-118 and
Scction 8CC as they relates to thefts of plants and fruits and trespass. Currently, a law enforcement officer only has discretion
to initiate criminal proceedings against a person who has committed a violation of Section 21-118 of the Code of Miami-Dade
County or Section 812.014 of the Florida Statutes. The amendment would provide that these violations be treated as civil in
nature, and be subject to a uniform fine rather than court proceedings. Therefore, the requirement that potential violators act
with criminal intent to injure or defraud would no longer be applicable. Violations of the proposed ordinance will not result in
a criminal record, and will not be subject to a higher fine and potential imprisonment.

Agenda Item 11A9, differs from the proposed ordinance, its companion item, in that it allows violations of Section 21-118 to be
eligible for alternative enforcement through the Miami-Dade County Diversion Program, as provided in Section 8CC-5.1 of
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Miami-Dade County. The table below summarizes the proposed amendments to Section 21-118, Section 8CC-5.1 and Section

8CC-10:

Section 21-118 of the Code of Miami-Dade
County as it currently reads:

Proposed amendment to Section 21-118
of the Code of Miami-Dade County:

a) It is unlawful for any person, with the intent to injure
or defraud, to take, carry away, or damage any plants,
fruits, plant products, or nursery stock contained within
any nursery or private or public property without the
consent of the owner of the property or his agent.

(b) It is unlawful for any person to enter upon the
premises of any nursery or upon private or public
property with the intent to injure, damage, take or carry
away any plant, fruit, plant product or nursery stock,
without the written or oral consent of the owner of the
property or his agent.

(c) It is unlawful for any person to enter the premises of
any plant or fruit nursery, whenever the nursery is not
open for business, without the written or oral consent of
the owner of the nursery or his agent.

(d) All violations of this section shall be punished as
provided by Section 1-5 of the Code of Miami-Dade
County.

(a) It is unlawful for any person, [[with intent to injure or
defraud.|] to take, carry away, or damage any plants,
fruits, plant products, or nursery stock contained within
any nursery or private or public property without the
consent of the owner of the property or his agent.

[[1t_is unlawful for any person to enter upon the
premises of any nursery or upon private or public
property with the intent to injure, damage. take or carry
away any plant. fruit. plant product or nursery stock,
without the written or oral consent of the owner of the
property or his agent. ||

(b) [[(c)]] It is unlawful for any person to enter the
premises of any plant or fruit nursery, whenever the
nursery is not open for business, without the [[written
or oral]] consent of the owner of the nursery or his
agent.

[[(d) All violations of this section shall be punished as
provided by Section 1-5 of the Code of Miami-Dade

County.|]

>>(¢) Any person who violates a provision of this
section shall be subject to penalties, civil liability,
attorney’s fees and enforcement proceedings as set
forth in chapter 8CC of the Code and shall be subject
to any other such enforcement proceedings as may be
allowed by law.<<

Section 8CC-5.1 of the Code of Miami-Dade
County as it currently reads:

Proposed amendment to Section 8CC-5.1
of the Code of Miami-Dade County:

Code Section

Description of Violation

21-81 (d) (7)

Possession of drug paraphernalia

>>21-118<<

>>Theft of plants and fruits and trespass<<

26-1

Parks violations

Section 8CC-10 of the Code of Miami-Dade
County as it currently reads:

Proposed amendment to Section 8CC-10
of the Code of Miami-Dade County:
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Code Description of Violation Civil Code Description of Violation Civil
Section Penalty Section Penalty
21-116 Failure to post four (4) signs | 500.00 21-116 | Failure to post four (4) signs in 500.00
in areas of self-harvest field areas of self-harvest field
closed to the public closed to the public
o o o >>21- >>Theft of plants and fruits | >>200.00<
118<< and trespass<<

Words [[double bracketed]] and underlined shall be deleted. Words in bold and >>double arrowed<< constitute the
amendment proposed. Remaining provisions are now in effect and remain unchanged.
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